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The “ law of employers* liability” has by usage become the term employed 
to express the liability imposed by the law of England upon employers of 
labour to make pecuniary compensation to their workmen in respect of 
personal injury suffered in the course of their employment. This liability 
has^ three-fold origin, and may conveniently be treated of by considering 
aeparately each of the three sources from which it arises as follows : — 

1. am employer’s liability at common law. 

2. An employer's liability under the Employers' Liability Act, 1880. 

3. An employer's liability under the Workmen's Compensation Act, 
, 1897.1 

1. An Employer's Liability at Common Law. 

A general principle of the common law imposes upon every person the 
obligation of relating and governing his own actions and jpusiness in such 
a manner as not to cause injury to others (Sic utere tvo ut atv num non 
Joeias). # Anyone guilty of a breach of this duty becomes liable tor the 
consequences resulting from such breach. An employer being no exception 
1 This Act comes into operation on the Ist of July 1898. f- 
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to the rule, it follows that for his personal negligence occasioning i^urjr to 
his woiimen, he always has been, and is still responsible. 

Further, it is a logical consequence of the duty that, when, for his own 
purposes, he brings into existence commercial undertakings which, if i)pt 
superintended and controlled with due care and caution, involve risks of 
personal injury to his workman engaged therein, the obligation rests upon 
him to exercise such care and caution. • 

Liability f(yr Negligent System . — It follows that an^mployer is respon- 
sible at common law, as well to his workmen as to other persons, for injury 
caused by the negligent system on which his business, if controlled and 
managed by himself, is carried on. 

Such negligence may consist either in a defective system of manage- 
ment, or in the use by an employer of defective agencies for the carrying 
on of his undertaking. Thus a failure on his part to provide machinery 
or workmen reasonably capable of doing the required work in a safe 
manner, is a breach of this common law duty, for which, if resulting 
in injury, he has always been responsible {Brown v. Accrington, 1865, 
3 H. & C. 511). The common law liability of the employer in this connec- 
tion cannot be better stated than in the words of Lord Herschell in his 
judgment in the case of Smith v. Baker ([1891] App. Cas. 325) : — 

It is quite clear that the contract between employer and employed involves, on the 
part of the former, the duty of taking reasonable care to provide appliances, and to 
maintain them in a proper condition, and so to carry on his operations as not to subject 
those employed by him to unnecessary risk. 

(See also. Brydon v Stewart, 1855, 2 Macq. H. L. Cas. 30.) • 

Employers' Duty Personal only . — It must be always borne in mind, for 
herein lies the power to properly understand the protracted dissatisfaction 
upon the subject of employers’ liability, and the legislation resulting 
tlierefroiu, that this common law duty resting upon the employer was 
a personal duty only, and passed from him when he delegated his 
duties as employer to other hands. The responsibility flowing from his 
duty at common law was strictly interpreted and severely restricted by 
the Courts of law, and the curtaiUng effect of some other principles ®f the 
common law, vigorously applied, soon rendered it, as far as regarded the 
workmen, little more than a liability in name. ^ 

Limitation of Common Law Liability . — The common law doctrine that all 
personal actions died with the persons entitled to bring them, or against 
whom they were l)rought {actio personklis moritur cum personA), relievtd 
the employer from the consequences of injuries resulting in death, and pro-* 
teoted his estate from liability in cases where he died before judgment was 
recovered against him. 

Although this is altered as regards injury resulting in the workman’s 
death by the general operation of Lord Campbell’s Act (9 & 10 Yict. a 93), 
and to a limited extent by the Workmen’s Compensation Act, 1897 (60 & 
61 Viet. c. 37), in case of the employer’s death, the common law piinciple 
still remains, and in some cases may apply. 

By far the greatest blow to the practical utility of the employer’s com- 
mon law liability was dealt by a decision of the Court of Exchequer in the 
year 1837, in the well-known case^of Priestley v. Fowler (1838, 3 Mee. & 
W. 1). This case decided that another important and well-known 
prineiple of law, of universal application to all other relationships, should 
have no application to the relationship between employer and workmen. 
WA refer to the principle expressed by the maxim, “ Qiii fadt per odium 
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facU*per se** the application of which would have rendered an employer 
responsible to a w*orkman for the negligence of his agents and other 
Workmen engaged in the execution of his work for his profit. • 

• Ctmmon Employment , — Thus came into existence the “ doctrine of com- 
mon employment.” It may be expounded as follows: — ^If the person 
occaEUoning, and the person suffering, the personal injury, are fellow- work- 
men engaged in a common employment, and under a common master, such 
master is not responsible for the results of the injury. 

The, case of Priestley v. Fowler, supra, having been followed in many 
other cases (see Hutchinson v. The York, Ne^ivccLstlc, <& Bemnck Rwy, Co,, 1860, 
5 Ex. Rep. 343; 19 L. J. Kx. 266 : Wigmorc v. Jay, 1850, 5 Ex. Rep. 354; 
Lovell V. Howell, 1876, 1 C. P. I). 161 ; 45 L. J. C. R 387), was finally, in the 
year 1860, declared to be the law of England and Scotland alike by the 
House of Lords in the case of The BartomhUl Coal Co, v. Beid (3 Macq. 
H. L. 266). Various decisions earned this doctrine to an extent, logical 
perhaps, but in practice inconvenient and somewhat hard. As illustrations 
— a chief engineer was held to be in a common employment with one of the 
ordinary seamen employed by the same comjjany (Scarle v. Lindsay, 1862, 
11 C. B. N. S. 429 ; 31 L. J. C. P. 106); a railway guard with a ganger of 
platelayers in the service of the same company {Waller v. South-Eastem 
Rwy, Co., 1863, 2 H. & C. 102; 32 L J. Ex. 205); a builder’s labourer with 
his foreman (Wiffmore v. Jay, 1850, 5 Ex. Rej). 354; 19 L. J. Ex. 3Q0); and 
the master of a sliip with one of tlie sailors eni))loyed by the same company 
(Hedley v. Pinkney Shipping Co., [1894] App. Cas. 222 ; 61 L. J. Q. B. 79). 

A yet further inroad upon the small residuum of the employer’s common 
la%^ responsibility was made by decisions of the Courts establishing that the 
workman might agree wdth the employer to take upon himself the risk of 
any consequences which might result to him through the non-fulfilment by 
the employer of his duty, and further holding that such an agreement need 
not be in express terms, but could bo iinydied from tbe conduct of the 
])artie8 (see Dyncn v. Leach, 1857, 26 L. »1. Ex. 201 ; LonHon \. Hawkmrorth, 
1872, 20 L. T.‘851). 

Volenti non fit injuria . — The princiidc of these decisions is often 
enuifbiated in what lias been called the somewhat barbarous legal maxim, 
“ Volenti non fit injuria.'^ It was within tbe last few years most exhaustively 
discussed and considered by Bowen, L.J., in the well-known case of Thoma^s 
V. Quartermainc (1887, 18 Q. B. D. 685; 57 L. T. 537). In his judgment therein 
he lays stress on the fact that the maxim is not menti non Jit injurm, but 
itbUnti non fit injuria, and declares that liefore it can apjdy the workman 
mu^ both know of, and appreciate, the risk and danger, and then voluntarily 
agret to take the risk (see also Yarmouth v. France, 1888, 19 Q. B. I). 647 ; 
57 L. i. Q. B. 7: Church v. Appleby, 1889, 58 L. J. Q. B. 144; 60 L. T.. 
542). 

In tlis year 1891, in the important case of Smith v. Baker {[ \ 89V] App. 
Cas. 3 ; 60 L. J. Q. B. 683) the House of Lords gave most careful considera- 
tion tS this question. The judgments of the majority of the Lords, although 
not declaring the doctrine to be bad law, or indeed finding fault with the 
declaration of it by Bowen, L.J., in Thomas v. Quartermainc, must be taken 
to have greatly contracted the scope of its application. The discussion 
turned chiefly upon the inference to be Srawn from the fact«of a workman’s 
coi^inuance in the employment, with knowledge that he thereby incurred 
the risk^f personal injury. • 

As the result of the case it must now be accepted as law that, although 
a workman may, having full knowledge and appreciation of the risl he 
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runs, nevertheless agree with his employer to run this risk, yet it is no 
part of *the implied contract of service that the workman takes the risk of 
mjury arising from his employer's negligence, neither can such a contract Be 
implied from the workman's continuance in the employment with knowledge 
of the risk. 

The question may still be regarded as open whether, in a case where the 
alternative of entering upon or of leaving the employment or of working 
subject to a known risk is in plain terms offered te the workman, hft 
election to work would se bring him within the application of the 
doctrine. 

Contributory Negligence, — Lastly, the employer was always relieved from 
the consequences of his breach of duty, by showing that the injured work- 
man had himself been guilty of negligence in part conducing to the result 
for which he was attempting to hold the employer responsible ; in other 
words, by showing that the workman had been guilty of contributory 
negligence. 

We may sum up the employer's common law liability, as at present 
existing, thus : He is responsible to his workmen for the consequences of 
personal injury caused by his personal negligence if judgment can be 
obtained against him during his lifetime, but not responsible to the 
relatives or representatives of a deceased workman. He is absolved from 
responsibility for the negligence of those to whom he delegates the duty 
of management and control of his business, and for the negligence of fellow- 
workmen of the workman injured. He can be freed from responsibility by 
showing that the injured workman took the risk of his breach of duty, or 
by showing that the injured workman was himself guilty of contributory 
negligence. 

Lord CampbelVs Act, — The first important statute extending this 
liability was an Act of general application passed in the year 1846, and 
known as Lord Campbell's Act (9 & 10 Viet. c. 93). This Act, for a full 
treatment of which the reader is referred to the articles Actio personalis 
MORITUB CUM PERSONA, and Campbell's (Lohd) Act (Accidents), enabled the 
personal representatives of a workman, as of any other person whose death 
was caused by the wrongful act, neglect, or default of another, to briflg an 
action against the person guilty of such wrongful act, neglect, or default, to 
recover damages for the benefit of the relatives of the deceased •therein 
named (ss. 2-5 ; and see Amendment Act, 27 & 28 Viet. c. 95). 

To this extent, and from this time, the application of the doctrine actio 
personalis moritur cum persond has been restricted. * 

In consequence of the increase in magnitude of private business uijder- • 
takings where the employer took but a small part in the actual maiage- 
ment, and the establishment of companies with limited liability, where the 
employer was but an abstract personality, it was felt that the application to 
such undertakings of the doctrine of common employment in it9 entirety 
was productive of hardship. 

This feeling was one of the chief causes of the passing of the Em;^oyers' 
Liability Act of 1880, which came into operation on the 1st of January 
1881. 

• 

2. The Lubiuiy of an EMi>ix)yKB*CNDBE the Emploters’ Liabiutt 4-ct, 
1880 (43 & 44 Viet. c. 42). 

Ttie general scope and object of this Act is to so far ez^d the 
em^oyer's responsibility as to make him liable for the negligent acts 
or «&nlt of those to whom he has dd^ted his duties of control and 
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maattement, and of those whom he has placed in positions of authorily 
oyer ms workmen. 

Subject to tins inroad, the doctrine of common employment is allowed to 
rOtaoL^ as a defence to the employer, with the exception that in the case of 
railway servants, owing probably to the hazardous nature of their employ- 
ment, its application is, as we shall see, further restricted. 

By the various provisions of the Act the employer is made responsible 
^here personal injifty is caused to the workman from any of the following 
causes 

(a) Any defect in the condition of the toays, workc, machinery^ or plant 
connected loith or used in his hminess, hut only if such defect arose, or had not 
been discovered or remedied, oming to his negligence (this, as before seen, is no 
new liability), or to that of the 2 )(irson to whom he has entrusted the duty of 
seeing that they are in jrropcr condition (s. 1, subs. 1 read with s. 2, subs. 1). 

Cases upon this Section, — The defect in the “ ways ** must be in their 
permanent or quasi-permanent condition. A temporary obstruction negli- 
gently placed or thrown thereon does not make tlie condition of the way 
itself defective {MGijfln v. Palmers Shipbuilding Co., 1883, 10 Q. B. D. 5 ; 
52 L. J. Q. B. 25 ; 47 L. T. .346, followed in Pegram v. Dixon, 188b, 66 
L. J. Q. B. 447 ; 58 L. T. 762 ; see also Wood v. Dorrall, 1886, 2 T. L. E. 
550 ; Bromley v, Cavendish Spiinning Co., 1886, 2 T. L. E. 881). The “way” 
need not be a defined path. The whole of a yard or workshop over which 
the workmen pass, may be a “way” within tlie meaning of the Act 
( Willetts V. Watts, 1893, 8 T. L. E. 533). The “ works” need not be the 
employer’s, in the sense that he is owner of the same. Land or premises upon 
wmch he takes his workmen, and over the condition of which he has for 
the time being control, may be considered his for the purposes of the Act 
(Brannigan v. Robinson, 1892, 61 L. J. Q. B. 202). Works in course of 
erection, intended upon completion to be used in the employer’s business, 
become his works only when so entered upon (Howe v. Mark Finch, 1886, 
17 Q. B. D. 187). 

The word “ plant ” has received a very wide interpretation, and has been 
held to include both animate and inanimate chattels. A vicious horse used 
in the employer’s business has been held to be defective plant (Yarmouth 
V. France, 1888, 19 Q. B. D. 647 ; 57 L. J. Q. B. 7). The definition of the 
word “^lant” given in this case by Bindley, L.J., included “whatever 
apparatus is used by a business man for carrying on his business, not 
his stock-in-trade which he buys or makes for sale, but all goods and 
cnattels fixed and moveable, live or dead, which he keeps for permanent 
‘ employment in his business.” 

The defect in the plant, machinery, etc., may exist either in the con- 
dition 6f the plant itself, or in its unfitness or unsuitability for the purpose 
for which it is used (Cripps v. Jiidgc, 1887, 13 Q. B. D. 583 ; 53 L. J. Q. B. 
517; 51 fi. T. 181, following Heske v. Samuclson, 1883, 12 Q. B. D. 30; 
63 L. J. Q. B. 45 ; 49 L. T. 474). This unfitness or unsuitability must be 
with Reference to the purpose for which it was supplied or used by the 
employer. An unauthorised appliciition of the plant, etc., to purposes for 
which it was not supplied or intended does not make the employer liable 
for defecti^^ plant (Jones v. Burford, 1883, 1 T. L. E. 137). The plant, like 
the ways or works, need not belong to tne employer. It is^ sufficient that 
it it used in his business (Bacon v. Ghray, Dawes, & Co., 1887, 3 T. L. K. 567). 

Macninery is not defective merely because it is dangerous, but if the 
danger is such that it cannot be used by the workmen, even though 
take all reasonable care, without great risk of personal injury, it may hd 
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held to be defective within the meaning of the Act ( Walsh v. Whiteky, 
1888, 21 Q. B. D. 371 ; 57 L. J. Q. B. 686). Unfenced machinery may be 
defecti^ plant {lies v. Ahercarn Flannel Co,, 1887, 2 T. L. E. ^47). 

The defect, either in the ways, works, machinery, or plant, must be odb 
implying negligence on the part of the employer or his deputy. The action 
must be founded upon negligence, and can succeed only where this is 
proved {Moore v. Oivson, 1889, 58 L. J. Q. B. 169 ; Kiddle v. Lovatt, 1886^ 
16Q. B. D. 605; 34 W. E. 578). 

(5) The negligence of his workman to whom he has entrusted powers of 
superintendence or control , — The workmen for whose negligence by sec. 1, 
subsecs. 2 and 3, the enijdoyer is made liable, are (i.) those whose sole or 
principal duties are those of superintendence and who are not ordinarily 
engaged in manual labour (s. 8) ; (ii.) those to whose orders or directions 
the workmen are bound to conform where injury results from their so 
conforming. 

The superintendent under subsec. 2 must not only be guilty of negli- 
gence, but the negligence must be whilst in the exercise of his superintend- 
ence {Shajfers v. General Steam Navigation Co., 1883, 10 Q. B. D. 356; 
52 L. J. Q. B. 260 ; 48 L T. 228 ; O^orne v. Jackson, 1883, 1 1 Q. B. 1). G19 ; 
48 L. T. 643). 

The words “ any superintendence " having regard to the latter words of 
the sul)sec. and to the provision in sec. 8, requiring that the principal 
duties shall be those of superintendence, are somewhat misleading. 

The workman entrusted with the power of giving orders or directions, 
for whose negligence the employer is liable under subsec. 3, may be hims^f 
engaged in manual labour. The orders given by him need not be express 
orders, but may be implied from the course of the business {Milward v. 
Midland liwy, Co., 1885, 14 Q. B. D. 68 ; 54 L. J. Q. B. 202 ; 52 L. T. 453) ; 
but they must be orders or directions implying some authority in the 
person giving them, and not mere directions from one workman to another 
necessitated by or adopted for the convenience of the carrying on of the 
work on which they are both engaged {Jloimrd v. Bennett, 1889, 58 L. J. 
Q. B. 129; 60 L. T. 152; Stmvden v. Baynes, 1890, 24 Q. B. 1). ^68; 
59 L. J. Q. B. 325). 

It has been decided by the Court of Appeal {sed queere) that the 
employer is fixed with liability under this subsec. (3) if the worlftnan is 
injured owing to the negligence of the person giving the order or direction, 
although such order or direction was not negligent in itself, but a rigl\t 
and proper one, if but for conforming to it the workman would not have 
suffered tlie injury. • 

In other words, the order or direction need not be tlie causa caxisJfhs if 
it is the causa sine qud non of the injury {Wild v. Waygood, [1892] 1 . Q. B. 
782; 61L. J. Q.B. 391). 

(c) The (wt or omission of any person in his service done, or^made in 
dbedienee to his rules or by-laws, or in olxedience to particular instructions 
given by any person delegated by him with authority on that behalf {s. 1, 
subs. 4). 

This subsection imposes a liability for acts or omissions done or made — 

(i.) In pursuance of rules or bj-laws, but only when such rules or by- 
laws are improper (s. 2, subs. 2). In a case where they are sanctioned 
by Parliament or by a Government Department, they are iiot^for ihe 
purpjfees of the Act to be deemed improper (s. 2, subs. 2); 

(ii.) In obedience to particular instructions given by any person 
delegated with the authority of the employer in that l)ehalf ; but, again, only 



EMPLOYEES' LIABILITY 


7 



% 


where such particular instructions are improper, ix, negligent (s. 2, 
subs. 2). 

This last clause is vague, and it is difficult to say to what ^tate of 
cfrcumstances it could apply. Whether the particular instructions are to 
emanate from the employer himself, in which case the enactment would 
appear to be unnecessary, or whether the employer is to specially authorise 
some person to give the particular instructions to the workman is doubtful. 
No cases have beenP decided upon these words, and we are not aware of any 
action having been founded upon them. 

{d) The. myligencc of wny person in the service of the employer who luis 
charge o?* control of any signal, j)oints, locomotive engine, or train upon a 
railway. 

This is the special beneiicial clause for railway servants before men- 
tioned. No definition is given in the Act of the words “ train ** or ** rail- 
way.” It has been decided that they must be construed in their p>pular 
sense. “ Eailway ” has been held to include a temi)orary line of rails used 
by a railway contractor {Doughty v. Firhank, 1883, 10 Q. R D. 358 ; 52 
L. J. Q. B. 480 ; 48 L. T. 530) ; and “ train,” a number of connected railway 
trucks without an engine, and worked from a capstan at a distance by a 
fixed hydraulic engine {Cox v. G. W, Rwy. Co., 1882, 0 Q. R D. lOG). On 
the other hand, it has been held that a steam crane which could be propelled 
along a fixed set of rails is not a locomotive engine within the meaning of 
the Act {Mmphy v. Wilson, 1883, 52 L. J. Q. B. 524; 48 L T. 788). 

The negligence not only must be on the part of the person who has the 
charge or control, but must be his negligence in the performance of such 
duty of charge or control. This was held by the Court (»f Queeirs Bench 
in the case of Glbhs v. G. W. Rwy, Co, (1883, 11 Q. B. 1). 22 ; 53 L. J. Q. B. 
543), and approved by the Court of Appeal. It appears to conllict with the 
principle laid down in the case of Wild v, Waygood, ante, wliich, as before 
stated, we think w^as wrongly ilecided. 

The various heads we have considered sum uj) the liability imposed 
upon an employer by the Employers' Liability Act, 1880. The workman, or 
his representative, in enforcing this liability is placed in the same position 
as if he had not been a workman of the employer, ic. in the same position 
as a stranger. He is liable to have set up in answer to his claim any or 
fill of •the defences whicli covdd be set up against a stranger enforcing 
pliability at common law; and, in addition, the Act gives to the employer 
]iwo further defences to any action brought by his workman. 

First, the workman cannot recover if the employer can prove that he 
kn#w of the defect or negligence which caused his injury, and failed within 
reasonable time to give or cause to be given information thereof to the 
empl(^er or to some person superior to himself in the service of the 
employer, unless he was aware that the employer or such superior knew of 
the said^ defect or negligence (s. 2, subs. 3). Under this subsection the 
act of culpability, which is to disqualify the injured workman from 
recovering damages, is the failure to inform of defects or negligence in a 
case where he is unaware whether or not the employer or his own superior 
in the service knows of the same. The intention of the Legislature appears 
to have been to impose upon every workman, for the purposes of thdr 
mutual protection, the duty to inforfn of existing defects or negligence. 
Tfeat the employer or superior was in fact aware of the defect or negligence 
does not excuse the workman who is ignorant of their state of mind upon 
the subject. We know of no reported decision upon this point, although 
it has arisen and been discussed in several cases. f 
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Secondly, the employer can set np the defence that he has received no 
notice of injury as required by sec. 4 of the Act, or that the action has not 
been commenced against him within the time prescribed by the same 
section, viz. six months from the date of the injury, or, in case of death, 
twelve months from the time of death. 

These defences are special defences, of which notice must be given five 
clear days before the return day of the summons {Conroy v. Peacock, [1897] 
2 Q. B. 6 ; Gb L. J. Q. B. 425). 

The notice must be given within six weeks from the time of injury sus- 
tained (s. 4). It must be in writing {Moyle v. Jenkins, 1881, 8 Q. B. I). 116 ; 
61 L. J. Q. B. 112), and should contain the name and address of the injured 
workman, and, in ordinary language, the cause of the injury and the date on 
which it was sustained (s. 7). It may be served by delivery to the employer 
pit his residence or place of business, or by registered letter addressed to him 
at his last known place of residence or place of business. If sent by regis- 
tered letter, proof of its posting, properly addressed, is good notice under 
the Act, although the letter miscarries (s. 7) {Preved V. Gatti, 1888, 4 
T. L. Jl. 487). The same section declares that the notice is not to be 
deemed invalid by any defect or inaccuracy therein, unless the judge shall 
think that the defendant is prejudiced thereby, and that the defect or 
inaccuracy was for the purpose of misleading. Soon after the coming into 
force of the Act, it was held that although defects or inaccuracies might be 
excused, yet if the notice did not in substance give the information required 
by sec. 7, it could not be regarded as a notice under the Act at all 
{Keen v. Millwali Dock Go., 1881, 8 Q. B. D. 482; 51 L J. Q. B. 277; 46 
L. T. 472). This severe construction has not been followed; but at tlfe 
present time a notice is held good, though wanting in one or more of the 
reciuiremeuts of the section, if the judge thinks such defects are the result 
of accident, and tlmt the employer is not prejudiced thereby {Stone v. Hyde, 
1881, 9 y. B. D. 76 ; 51 L. J. y, B. 452 ; 46 L. T. 421 ; Carter v. Drysdale, 
1884, 12 Q. B. D 91 ; 58 L. J. Q. B. 557; 32 W. E. 171 ; Hearn v. 

1884, 1 T. L. K. 475 ; Prevesi v. Gatti, supra). 

Although notice should l)e given by registered letter, the posting of a 
non-registered letter, properly addressed, is primd facie proof of servicej ix. 
the onus is thrown upon the defendant of showing it did not reach him 
{Prevesi v. Gatti, supra). • 

In case of death resulting from the injury, the judge has power to 
excuse the want of notice if, in his opinion, there was reasonable excuse 
for the same not having been given. 

The six or twelve months within which the action must be commenced 
are calendar months (Interpretation Act, 1889, 62 & 63 Viet. c. 63, s. 3)i 
Damages. — The damages recoverable under the Act, either l)y the 
injured workman or by his representatives, cannot exceed three years’ 
wages. These are calculated, not necessarily upon those receivei by the 
workman himself, but upon the average wages in the trade and in the 
district during the three years preceding the injury (s. 3). ^ 

Overtime, though earned in another employment, may be taken into 
account, so long as the maximum sum allowed by the Act is not exceeded 
{Bortixk v. Head, Wrightson, & Co., 1886, 35 L T. 909 ; 3 T. L. E.*103). 

Any penaltit?a recovered from the employer in respect of the injury 
under any other Act of Parliament must deducted, and cannot be sugd 
for if compensation is once awarded under this Act (s. 5). (See fdt such 
a penalty sec. 82 of the Factory Act, 1878,41 Viet. c. 16, and sec. 13 of the 
FactVy Act, 1895, 68 & 59 Viet. c. 37.) 
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Every action under the Employers’ Liability Act must be brought in 
Englimd in the County Court It may be removed into the High Court in 
the Bsune way as any other County Court action is removed (s. 6). This is 
dofte by writ of certiorari (j.i?.) obtained upon affidavit from a judge or master 
of the High Court. The usual ground of removal is that difficiut questions 
of law are likely to arise at the trial which cannot be satisfactorily dealt 
with in the County Court; but the magnitude and importance of the 
aStion, particularly if it be a test case, is often taken into account. 

Greai difficulty is in practice experienced in removing these cases into 
the High Court. The judges and masters have held that the jurisdiction 
given exclusively to the County Courts must, save in very exceptional cases, 
remain there {Munday v. Thames Ironworlcs Co., 1883, 11 Q. B. D. 69; 
52 L. J. Q. B. 119 ; 47 L. T. ^>51 contra \ Larhcy v. Greenwoods (unreported)). 
The defendant cannot get his action removed into the High Court by object- 
ing to the jurisdiction of the Court under sec. 62 of the County Courts Act, 

, 1888, even though willing to give the security required by that section 
{R. v. Judge of the City of London Court, 1885, 14 Q. B. D. 905; 64 
L. J. Q. B. 330; 52 L. T. 537). 

Assessors may be a])poiuted to sit with the County Court judge for the 
purpose of ascertaining the proper amount of compensation to be awarded 
(s. 6, subs. 2). (We have never known this done.) 

The action in the County Court is regulated generally by the procedure 
obtaining in the Court, hut several special rules have been framed and 
applied thereto. These rules relate to the particulars of demand to be filed 
by tlie plaintiff with the summons, the length of time which must elapse 
be^’een the taking out of the summons and the return day, and the time 
before the return day for demanding a jury (Order 44, County Court Kulos, 
1889). 

An employer, within the definition of the Act, may be either a particular 
person or a body of persons corporate or unincorporate (s. 8). 

A workman is defined as a rjiilway servant, or any persf)!! to whom the 
Employers’ and Workmen Act, 1875, applies (s. 8). By sec. 10 of the latter 
Act, “ workman ” does not include domestic or menial servant, but does 
include “ any person who, being a labomer, servant in husbandry, journey- 
man, artificer, handicraftsman, miner, or otherwise engaged in manual labour, 
whethe wnder twenty-one years of age or not, has entered into or works under 
a contract with an employer, whether express or implied, oral or in writing, 
and be a contract of service, or a contract personally to execute any work 
or* labour.” The manual labour referred to under the words “otherwise 
'engaged in manual labour,” must be ejvMem gemris with the manual labour 
exer<3ised by the workmen included by name in the definition. Acting 
upon this interpretation, such persons as omnil)us or tram drivers and 
shop assistants have been held to be outside tlie definition in the Act (see 
Morgan y. London General Omnibus Co., 1884, 13 Q. B. I). 832 ; 53 L. J. Q. B. 
352; 61 L. T. 213; Cook v. North Metropolitan Tramway Co., 1887, 18 
Q. B. U. 683 ; 56 L. J. Q. B. 309; 56 L. T. 448; Bondv. Lawrence, 1891, 
60 L. J. M. C. 137 ; see contra, Yarmouth v. France, 1888, 19 Q. B. D. 647 ; 
57 L. J. Q. B. 7; Leech v. Gartside, 1884, 1 T. L. R 391). Seamen are 
in terms excluded from the definition of the word “workmen” in the 
Epiployers* and Workmen Act, 1875, and are not brought within it, except 
for purpose of that Act alone by the subsequent Act (43 & 44 Viet, 
c. 16, 8 . \l). Seamen are consequently deprived of the benefits oi the 
Employers’ Liability Act. 

A workman may contract with his employer that the Act shall Jiot 
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apply to the contract of service between them. Such contract, when made, 
will deprive both the workman himself and his representatives of any right 
to ^^•{Griffiths v. Earl of Dudley, 1882, 9 Q. B. D. 357 ; 51 L J. Q. B. 
543). • 

3. An Employek’s Liability under the Workmen*s Compensation Act, 
1897 (60 & 61 Viet. c. 37). ' 

This Act, which is supplemental to, and not rfbbstitiited for th*e 
Employers* Liability Act, 1880, comes into force on the 1st of July. 1898. 

The principle upon which it is based is entirely new. It introduces a 
liability not founded upon any breach of duty, either at common law or 
statutory. The employer is to be henceforth an insurer against accidents 
which occur in the course of the execution of his work, and is to pay a 
limited compensation in respect of accidents, whether due to want of 
care on his part or on the part of his servants or not. The measure being 
a tentative one, is applied to part only of the industries of the country. , 

Neio lAahility UTider the Act. — From and after the coming into operation 
of the Act, every employer, in the trades specified, is rendered liable to pay 
to, or in respect of, his workman who suffers injury arising out of, and in 
the course of his employment, pecuniary compensation upon the following 
scale : — 

(а) If tlie injury results in death, and the workman leaves dependants 
(i.c. persons who would be entitled to sue under Lord Campbell’s Act, 

9 & 10 Viet. c. 93) wholly dependent upon his earnings at the time of 
death, a sum of three years’ wages, calculated upon the earnings of such 
workman for the years next preceding the injury. * 

(б) If the injury results in death, and the workman leaves dependants 
in part dependent upon his earnings at the time of death, such sum, 
reasonable and proportionate to the injury, not exceeding three years’ 
wages, as may be agreed upon, or, in default of agreement, settled by 
arbitration. 

(c) Where the injury results in death, and the workman leaves no 

dependants, the reasonable expenses of his medical attendance and burial, 
not exceeding ten pounds. * 

(d) Where total or partial incapacity results from the injury, a weekly 

payment during incapacity, after the second week, not exceeding 4ifty per 
cent, of such workman’s average weekly wages, and not exceeding in any 
case one pound weekly (Sched. 1). In fixing this amount, regard is to j^e 
paid to the workman’s power of earning wages after the accident, as 
compared with his power before ; also, to any payments already made to * 
him by the employer in respect of the injury (Sched. 1, subs. 2). • 

The right of the workmen included in this Act, if they prefer if, to sue 
under the Employers* Liability Act, 1880, or at common law, is preserved 
in a somewhat clumsy manner by sec. 1, subsec. 2. An employei^is not to 

liable to pay compensation both under this Act and independentlv of it. 
The same section further declares that the employer shall not be liable to 
proceedings independently of this Act, except in case of **his personal 
negligence or wilful act,” or the “personal negligence or wilful act” of 
some person for whose act or default he is responsible. • 

This latter* enactment appeai'B*to us unnecessary, for we know of no 
circumstances under which an employer could be held responsible ta an 
in^ui^d workman, where the injury had resulted neither from his own 
wilf^ act, neglect, or default, nor from that of some person for whose 
ne^gence he is legally responsible. 
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A wor^an engaged in any of the trades mentioned has now his choice 
of remedies. He sue under the Employers’ Liability Act, or at 
common law, in which case he must prove negligence, but if he is satisfied 
with the compensation awarded by this Act, it is only necessaiy for 
him to show that the injury arose out of, and in the course of his 
employment. 

^ It will never be worth while for the representatives of workmen killed 
by accident to brin^ an action, the damages to which they are entitled 
under this Act being equal to the maximum allowed to be given under the 
Employers’ Liability Act, 1880. 

Case in which Compensation to he JDisalloiced, — In one case only is the 
compensation given by the Act to be disallowed. Tins case is where 
the injury is attributable to the workman’s own serious and wilful mis- 
conduct (s. 1 (2) (c)). 

Some difficulty will probably arise upon the wording of this clause. 

• It must be observed that the workman is not to he disentitled on the 
ground of contributory negligence, but only if the injury was occasioned by 
his own serious and wilful misconduct. This amounts to declaring that tne 
misconduct must in every case be wilful. What can be said to be a wilful 
act of misconduct ? Such acts will probably not be restricted to, althougli 
they will certainly include, acts intended to bring about tlie injury whicl» 
resulted. If a workman knowing that the act which lie is (?ommitting is a 
serious breach of his duty to his employer, yet wilfully and knowingly 
perseveres in the same, lie will not be able to claim comjierisation if 
hi^ injury results from such wrongful act. 

Scope of Act. — Only those classes of workmen named in the Act are 
entitled to claim comjiensation under it. 

The following are the jiersons included : — railway servants, — workmen 
in factories, mines, quarries, or engineering works, — workmen employed 
in or about any building which exceeds thirty feet in height, which is 
being constructed or repaired by scaffolding, or which is being demolished, 
or on which machinery driven by steam, water, or other mechanical power is 
used for its construction, repair, or demolition, — and workmen in the employ 
of the Crown, except such as are in the naval or military service (s. 7). 

Definitions. — The definitions of the words “ railway,” “ factory,” “ mine,” 
“ quarry,” and “ engineering work,” are given in sec. 7, subsec. 2. 

The definition of “ workman ” is a wide one, and embraces every person 
epgaged in an employment to which the Act ajiplies, whether by way of 
manual labour or otherwise, and whether his agreement is (uie of service, 

* appjfenticeship or otherwise, or expressed or implied, oral or in writing 
(s. 7? subs. 2). 

UnBer this definition, managers, clerks, and other peiscjiis occupying 
positions of importance in an employment, and not generally designated 
workmen® will be included. 

Frpm the application of the Act to a limited number of trades only 
results this curious anomaly, that a part of the workmen of the country are, 
in consequence of having entered into a contract of service with an 
employer, placed in a more advantageous position than other persons, in 
that they ban obtain compensation for injury without proving negligence, 
whilst owing to a like contract of service, the disadvantage results to the 
other p^t, that they are subject to the doctrine of common employment. 

Arhuration.— All questions as to liability to pay compensation tinder 
this Act, and the amount and duration of the compensation, includingjany 
question as to whether or not the employment is one to which this* Act 
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applies, are to be settled by arbitration (s. 1, subs. 3). No action at law 
can be brought to decide them, or any of them. 

The form of, and procedure in, arbitrations under the Act are fully 
set out in the second schedule. * 

If any committee, representative of employer and workmen, exists, with 
power to settle matters under the Act, the dispute shall, unless either party 
objects in writing before such committee meets, be settled by the arbitration 
of such committee, or be, by such committee, referred td the special arbitra- 
tion instituted under this Act (s. 1). • 

If no such committee exists, or if it cannot act; or itself refers the 
dispute to arbitration, or fails to settle the matter within three months, 
the dispute is to be referred to a single arbitrator to be agreed upon 
between the parties ; or, in default of agreement, to the County Court 
judge of the district in which the parties reside ; or in England, if the Lord 
Chancellor so authorises, it may be referred to a single arbitrator appointed 
by such County Court judge (clauses 2-9). 

Note . — If the parties should reside in different districts, the reference is 
to the County Court judge of the district in which the injury occurred. 

The lay arbitrator is to have all the powers of a County Court judge 
(3), but the Arbitration Act, 1889, is not to apply to arbitrations under 
this Act (4). 

There is an appeal from the lay arbitrator on questions of law only, 
to the County Court judge, and from the County Court judge to the Court 
of Appeal ; the award when made, either by tlie County Court judge or by 
the lay arbitrator, is to be recorded in the County Court of the district 
in which any party entitled thereby to receive compensation resides, 
without fee, and to be enforceable in the same manner as a County Court 
judgment (8). 

In case of the death, or refusal or inability to act, of any arbitrator, 
a judge of the High Court may appoint a new arbitrator (7). All costs 
are to be in the discretion of tlie arbitrator (G). No sum is to be deducted 
from the compensation awarded, on account of costs, save such sum as 
naay be directed by the arbitrator. No Court fees are to be paid prior 
to the award (11). The sum awarded is to be paid on the receipt of 
the person entitled to it. 

Legally qualified medical men, whose aid may be invoked te assist 
the arbitrator in determining the nature and extent of the injury, are 
to be appointed, and paid by the Treasury. ^ 

The arbitrator is to have the powers of the County Court to procure the 
attendance of witnesses and production of documents (4). • 

Rules of Court may be made by the Rule Committee of the CoAity 
Courts, under sec. 164 of the County Courts Act, 1888 (51 & 52 Tict. c. 
43), to regulate (a) the appearance before the arbitrator of one party 
by another person ; (5) the scale and taxation of costs ; (c) ^nerally 
for carrying into effect the Act, so far as it affects the County Court, ^or an 
arbitrator appointed by the judge of a County Court (10). 

Procedure, if Action brought — If an action at law is brought by a 
workman alleging liability at common law', or under the Employers' 
Liability Act, 1880, and at the trial thereof the Court findS that the 
employer is notdiable in such action, but would have been liable to pay 
compensation under this Act, the action shall be dismissed; bu]^ at tfie 
plaintiffs option the Court shall proceed to assess such compensauon, and 
may^ deduct therefrom the costs occasioned by the plaintiff bringing an 
action in place of proceeding under this Act. 
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JShtw of Inmry and Time for Claim . — A claim under thie Act cannot be 
maiutoined unless notice of the accident is given as soon as practicable 
after it happened, and before the workman has voluntarily left the ijervice, 
and unless the claim for compensation has been made within sbc months 
from the time of the accident, or, if death results, from the time of death 
(s. 2). 

The want of this notice, or any defect or inaccuracy in the same, is to 
be excused if the employer is not prejudiced thereby, or if the want of 
notice (jr the defect or inaccuracy therein is due to mistake or other 
reasonable cause (s. 2). 

The requirements of the notice, and the manner in which it can be 
served on the employer, are the same os under the Employers* Liability 
Act, 1880 (ss. 4-7). 

It is important to notice that, though defects and inaccuracies in the 
notice of the accident may be relieved against, there is no power to grant 
compensation if the claim is not made within six months from the date 
of the accident or the date of death. 


It is probable that many questions will arise as to the exact meaning of . 
“ making a claim *’ to satisfy the demands of the Act. 

Contracting Out of Act — Tlie employer and his workmen can contract 
themselves out of this Act, but only when the emi)loyer obtains from 
the registrar of friendly societies a certificate that the scheme of com- 
pensation, benefit, or insurance, which is to be substituted for the Act, 
is not less favourable to the general body of his workmen than would be 
the provisions of the Act itself (s. 3). 

• Tills certificate is given for five years at the least. It may bo revoked 
before the expiration of this time if the registrar is satisfied by complaint 
made by the workmen, that the scheme no longer satisfies the requirements 
of the Act, or that it is being mismanaged (4). 

Sul-contracts , — An attempt is made by sec. 4 to deal with the evil 
arising out of a certain class of sub-contracts, viz. such as are made 
between an employer and men of little or no means, by which the latter 
take a part of the work comprised in his contract, and provide their own 
workmen or assistants. Siicli contracts often amount to litthi! more than 


a mode of payment of the men liy piecework, hired out to one of them. 
The deqjred object is to render the chief contractor — “ undertaker ** as he is 
called in the Act — ^responsible, at all events in the first })lace, for accidents 
occurring in the performance of his work, although let out to sub-con- 
tfactors of such description. 

T^y the section, the “ undei’taker ** is made liable to pay compensation 
to t^ workmen of the sub-contractor, with the right to receive indemnity 
from the sub-contractor. 

The section does not apply to sub-contracts merely auxiliary or inci- 
dental to^but no part of, or process in, the trade or business of the under- 
taker. 

If •an employer is insured against his liability under this Act, the 
injured workman has a first claim on the money payable under such assur- 
ance in the case of the employer becoming bankrupt, or compounding with 
his creditoss. 

Where Injury due to act of Third Party . — Where the workman is injured 
in the course of his employment under circumstances creating a legal liability 
in lomet>erson other than the employer, the workman can either pipceed 
at law against such person, or claim bis compensation under this Act, but 
he cannot do both. f 



14 


EMPLOYEES' LIABILITY 


If the employer pays the compensation, he is entitled to indenmity from 
su<?h other person. 

• Such cases may well arise in practice, as, where the workmen of different 
employers are engaged upon the same premises, or where the workmai^ in 
another employment comes upon the employer's premises and injures one 
of his workmen. 

Employer, — For the purposes of the Act the word “ employer ” includes 
any body of persons corporate or unincorporate, and the legal representative 
of a deceased employer. As stated before {ante, p. 2), any liability of 
an employer to pay compensation for injury to his workman aied with 
him by virtue of the maxim, Actio personalis moritur cum pcrsond. Under 
this definition, however, the personal representative will be liable to pay 
the compensation given by this Act. 

End of existing Contracts. — All existing contracts whereby a workman 
relinquishes any right to compensation from his employer for personal 
injury arising out of and in the course of his employment shall, for the 
purposes of this Act only, be deemed to be at an end from the time when ‘ 
the workman's contract of service would expire, if notice to determine it 
werd given at the date of the commencement of this Act. 

Miscellaneous Provisions. — There are various provisions in Sched. 1 
enabling the employer to ascertain the condition of the injured workman, 
protecting him from liability to pay after the workman has recovered 
from the injury, and for assuring that the compensation, when paid, gets 
into the proper hands. 

The chief of these provisions are the following : — 

{a) When the workman has given notice of an accident, he shall, if requited 
by his employer, submit himself to be examined by a duly qualified medical 
man, provided and jiaid by tlie employer, under penalty if he refuses, or 
obstructs the examination, of having his com|)en8ation or proceedings which 
he may be taking to obtain the same delayed (3). 

(5) If the workman is receiving compensation by weekly payments, the 
employer, or any person by whom the employer is to be indemnified, may 
require him from time to time to submit to a like medical examination ; 
but the right is reserved to the workman, instead of submitting hhnself 
to the employer's medical man, to elect to be examined by one of the 
medical men appointed under the Act. If he refuses to submit ^to such 
examination, or obstructs it, the weekly payments are to be suspended (11). 

(c) Weekly payments of compensation may be reviewed from time to time, 
at the instance of either the empldyer or the workman, and either enddd 
altogether, diminished, or increased (12). Where the weekly payments Jiave « 
been continued for not less than six months, they may be redeemed by the 
payment of a lump sum (13). These questions, in case of dispute*arising 
thereon, are to be settled by the form of arbitration provided by the Act. 

{d) Compensation recovered under the Act is not to be capab^ of being 
assigned, charged, or attached, nor to be subject to have any claim set off 
against it (14). • 

(£i) All payments of compensation in case of death are to be made to 
the legal personal representative of the deceased workman for the benefit 
of the dependants, or, if there is no legal personal representative, to the 
dependants themselves. Where there are no dependants, the sum is to be 
paid to the person to whom the expenses for medical attendance and 
burial are due (4). Sums awarded to a dependant may be invested for^is 
benefit as may be agreed, or as may be ordered by the arbitrator. 

{Authorities. — Itoberts and Wallace, Summary of the Law of the LiaibUity 
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Act, 3rd ed., 1898 ; Spens and Younger, Employers and Employed, 1887 ; 
Dawbarn, E. L, Act, 1880, 1894; Minton-Senbouse, E, X, Ad, 1880.] 
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Empress of India.— See vol. ii. p. 252, article British India. 

Enablings Salute. — An enabling statute is a statute which 
makes if lawful to do something which would not otherwise be lawful. 
Such statutes or Acta are passed for a variety of purposes ; for instance, 
to authorise the taking of land compulsorily to carry out some public 
work, or to legalise what w’ould otherwise be a public or private nuisance. 
In the Primes case (8 Eep. 16 h) it was pointed out that “ a course of 
inheritance which is against the rules of the common law cannot be 
created by charter without the force and strength of an Act of Parliament,** 

* Where the Legislature gives power to a public boily to do anytliing of a 
public character, the Legislature means also to give to the ])ul)lic beSy all 
rights without which the power would be wholly unavailable ; altlx ugh 
such a meaning cannot be implied in relation to circumstances arising 
accidentally only. See In re Dudley Corporation, 1882, 8 Q. B. D. p. 93, 
where it was held . that a sanitary authority, which by statute had 
authority as against landowners to construct sewers and a duty in favour 
of landowners to maintain them, were implicitly entitled to subjacent 
support to the sewers from lands, without imrchasing the subjacent soil 
or#any easement of 8U])port, but subject to the obligation of making 
compensation. An enabling statute whicli prescribes the way something 
is to be done may be cither an absolute or directory enactment. An 
absolute enactment must be ol)eyed or fulfilled exactly, but it is sufficient 
if a directory enactment be obeyed or fulfilled substantially (see Woodward. 
V. Sarsons, 1875, L. li. 10 C. l\ 733, 746). A statute frequently grants a 
power to enable rules, regulations, or by-laws to be made by some 
authority other than the sovereign and rarliament in resiMHjt of some 
particular matter whicli is not provided for by the general law of the land. 
Some of these rules are to be regarded as legislative acts, although they 
are the acts of a subordinate but delegated authority, as, for instance, the 
Kules (ft the Supreme Court. Another class of rules of a subordinate 
character are the by-laws of municipal authorities, and those of com- 
panies, friendly societies, railway companies, and similar bodies consti- 
^ tuted under legislative authority. 

\^idhorities, — Hardcastle on Statutes, 3rd ed. ; Stephens* Commentaries, 
lltn e^. ; Maxwell, Interpretation of Statutes, 3rd ed.] 


Enctavc (Fr.), from the Latin in and cZaiJMs.— Territory entirely 
surroujttded by that of a single different State. Thus the Republic of San 
Marino is an enclave in the kingdom of Italy. There are many enclaves 
in Germany, parts of different States of the German Empire being 
situated lil^e islands in the midst of other such States. 

• 

lEnoroachincnt. — Encroachment (or incroachment, as the word 
was formerly spelt) is " an unlawful gaining upon the right or possessfon ot 
another** (Jacob, Laio Diet. s.v. “Incroachment**). As to encroachm^ts 
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on hig^wajs, see Highwats, It is the dutj of district councils to stop 
enci^oachments on roadside wastes" (s. 26 (1) Local Government Act, 
1894^; and as to proceedings to be taken, and provisions in case of default, 
bj district council, see sec. 26 (2) and (4). The council of ever j cowty 
borough has the additional powers conferred on the district councifby 
this section (s. 26 (7)). In Curtis v. Xesteven County Council (1890, 45 
CH. D. 604) — a case turning on sec. 11 (1) and (6) of the Local Govern- 
ment Act, 1888 — it was held that strips of grass bordering the metalled 
part of a main road are “roadside wastes.” See further, Common (voL iii. 
p. 138); iNCLOSUaES; Homes v. Upton, L. E. 9 Ch. 214 n. (ifiandatory 
injunction in case of encroachments on buttresses) ; Landlord and Tenant ; 
Fisheries; Waste. / 


Encycllcalf from the Greek lyxUXiog [xuxXoc, a circle], a circular, 
confined in current application to letters issued by the pope to his clergy 
or the faithful on points of dogma, discipline, or morality. The expression* 
was applied at an earlier period to similar communications by bishops, but 
these are now called pastoral letters {epistolce pastorales). Encyclicals are 
issued in the form of bulls (see Papal Bulls). The famous encyclical 
of 8th December 1864 {quanta oura) against modern culture, which gave 
rise to the Kulturkampf in Germany, was accompanied by a syllabus 
{q.n) or index {q,v,) stating eighty errors placed under the ban of the 
Eoman Catholic Church. • The term has recently been applied to circular 
letters by the Anglican Primates. Thus the reply of the Archbishops of 
Canterbury and York to the Papal Bull on Anglican Orders is styled “ffhe 
Encyclical Scepivs Officio** 


EncyclopSBdia. — The proprietor of an encyclopaedia who em- 
ploys a person to write an article for publication in that work cannot, 
without the writer’s consent, publish the article in a separate form or 
otherwise than in the encyclopaedia, unless the article Was written on the 
terms that the copyright therein should belong to the proprietor of the 
encyclopaedia for all purposes {Hereford v. 07%ffin, 1848, 16 Sim. 190). 
SemUe, the reservation in sec. 18 of the Copyright Act, 1842 (5 & 6 Viet, 
c. 45), — as to which, see Copyright, vol. iii. p. 396, — of the right of separate 
publication to the author for fourteen years after the expiration of the first 
twenty-eight years, does not apply to authors contributing to an encyclopaedia 

(»• «•)• , , 

Endi — As to meaning of term “end” in Income Tax Act, see^ Stroud, 
Jud. Diet. S.V. “End.” See also in same work notes to “ Expiration ” and 
“ Foot ” ; and article Expiraton, inf. ^ 

• 

Endowed Schools. — ^Endowed scbools form the subject-matter 
of the Endowed Schools Act, 1869, and amending Acts. Tlt^ resulted 
from the recommendations of a Eoyal Commission, the Schools Inquiry* 
Commission, woich published its re^rt in the year 1867. The scope and 
object of the Acts is the reorganisation of educational endowments, a term 
to' which a precise and limits sense is assigned by the Acts, by means of 
a specially constituted Commission armed with drastic powers of wwlniig 
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scheniM These powers include, in particular, a general initial jurisdictiolL, 
and a liberal extension of the limits of the equitable doctrine of ey-pris. 
The jurisdiction is, however, only temporary, and since 1882 the Act# have 
beefl simply renewed from year to year under the Expiring Laws Continu- 
ance Act. By the E. S. Act, 1874, 37 & 38 Viet. c. 87, s. 4, the jurisdiction 
was transferred to the Ciiakity Commissioneks, provision being at the 
same time made for the appointment of not more than two additional 
Ciiarity Commissioned, with the requisite staff* of assistant commissioners, 
officers, and clerks. There is at present only one Charity Commissioner 
so appointed, and it is to be anticipated, in view of tlie report published 
in 1895 of the Koyal Commission on Secondary Education, that these 
temporary Acts will ere long be replaced by permanent legislation, which 
may be expected to deal with secondary education at large. 

The term “ educational endowments,'* for tlie purposes of the Acts, 
signifies all endowments whicli or the income whereof is applicable or has 
j)een applied for the purposes of education at school of boys or girls, or 
either of them, or of exhibitions tenable at a school or a university 
or elsewhere (see E. S. Act, 1869, 32 & 33 Viet. c. 56, s. 5 ; cp. In 
Meyricke Fund, 1872, L. E. 7 Ch. 500 : AAr, v. (Viridchiu'chy Oxford ^ [1S34] 
3 Ch. 524). 

The following classes of endowments are exempted from the Acts : — 

1. Any school mentioned in sec. 3 of the Public Scliools Act, 1868 (31 
& 32 Viet. c. 118), namely, Eton, Winchester, Westminster, Charterhouse, 
Harrow, Eugby, and Shrewsbury (E. 8. Act, 1869, s. 8, subs. 3). 

2. Any school which on the 1st .lamiary 1869 was maintained wholly 
or partly out of annual voluntary subscriptions, and had no endowment 
except scliool buildings or teachers' residences, or playground or gardens 
attached thereto (ibid, subs, 2). 

3. (n) Any school which at the commencement of the principal Act (2nd 

August 1869) was in receipt of an annual ])arliamentary grant (t.c. as 
an elementary school), unless such school is a giammar scliool as defined by 
the Act 3 (& 4 Viet. c. 77 (see article Gkammau School), or a school a 
department of which only was in receipt of such grant (E. S. Act, 1869, 
8. 8, siibs. 3). (&) Any school which, not l)eing a grammar school or a 

department of a grammar school, w\as on tlie 1st September 1873 an 
elementavy school within tlio meaning of the Elementary Education Act, 
1870, with a gross average annual income from endowment during the three 
years next before that date of not more than £100 (E. S. Act, 1873, 36 & 
''»7 Viet. c. 87, s. 3) ; an elementary school as defined by the Elementary 
Education Act of 1876, 33 & 34 Viet. c. 75, s. 3, being a school or 
departaerit of a school at which elementary education is the principal 
part of the education there given, and the ordinary fee does not exceed 
9d. a week. Schools exempted from the E. S. Acts either under sec. 8, 
subsec. 3 oSithe Act of 1869, or sec. 3 of the Act of 1873, may be dealt with 
under sec. 75 of the Elementary lulucation Act, 1870 (33 & 34 Viet. c. 75). 
This section provides that the governing body of any such scliools may frame 
and submit a scheme to the Education Dejiartment, who may approve it, 
with or without modifications, as they think fit ; and that the same powers 
may be exerdised by means of such scheme as may be exercised by means of 
any scheme under the E. S. Act, 1869. • • 

4* Anv school (unless it is otherwise subject to the Act) which is 
maintainea out of any endowment the income of which may, in <he 
discretion of the governing body, be wholly applied to other than educ|i- 
tional purposes, or any such endowment (E. S. Act, 1869, s. 8, subs. 4). • 
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• • 



t 


ENDOWED SCHOOLS 


0 


18 


6. Any school (unless it is otherwise subject to the Act) which receives 
assistance out of any endowment the income of which may, in the 
discretion of the governing body of such endowment, be applied to some 
other school {ibid. subs. 6). • 

6. Any endowment applicable and applied solely for the education 
of the ministers of any church or religious denomination, or for teaching 
any particular profession, or to any school (unless it is otherwise subject 
to the Act) whicli receives assistance out of such endowment {iUd. subs. 6). 

7. Any school which during the six months before the Ist JaiAiary 1869 
was used solely for the education of choristers {ibid, subs. 7). 

The assent of the governing body of the endowment is necessary to the 
making of a scheme (E. S. Act, 1869, s. 14) — 

1. As regards any endowment founded less than fifty years before the 
commencement of the Act of 1869, later than the 2nd August 1819 
{ibid, subs. 1); 

2. As regards the constitution of the governing body of any cathedral 
school, in which case the body to assent is the dean and chapter {ibid, 
subs. 2); 

3. As regards the constitution of the governing body of any school of 
the Quakers or Moravians {ibid. subs. 3); 

4. With the constitution of the governing body of any school, or with 

any exhibition (other than one restricted to any schools or school or 
district) forming part of the foundation of any college in Oxford or 
Cambridge ; in which case the body to assent is the college {ibid. subs. 4 ; 
see also s. 38 and In re Meyricke Fund, ubi mpni), ^ 

As to the first of these cases, where an endowment founded less than 
fifty years before the commencement of the Act is so mixed with old 
buildings, etc., that in the opinion of the Commissioners, subject to appeal to 
Her Majesty in Council, it cannot conveniently be separated, the whole 
endowment is to be deemed to have been given to charitable uses more 
than fifty years before the commencement of the Act, and no assent is 
therefore required (s. 25. Ihit see also E. S. Act, 1873, s 8, and cp. In re 
the Free Grammar School in Swansea, etc., [1894] App. Cas. 259). ^Where 
the two endowments have not become so mixed and the governing body 
do not assent under sec. 14 (1), the scheme may provide for apportionment 
(see s. 26). • 

The case of mixed endowments generally, that is to say endowments 
partly educational and partly applicable to other charitable uses, is d^alt*^ 
with by sec. 24. Under the provisions of this section, except in so far as 
the governing body assent to the scheme departing therefrom, l3ie part 
applicable to other charitable uses is not to be diverted from thoft uses, 
and is to be ascertained by the Commissioners, subject to appefifl to Her 
Majesty in Council, upon the basis of the average proportion which was or 
ought to have been so applied during the three years prior to ^he passing 
of the Act (subs. 2), and if the proportion applicable to other qfiaritable 
uses exceeds one-half, no alteration of the governing body may be made 
(subs. 3). 

For the purposes of the Act, endowments attached to any school for 
"^apprenticeship or advancement or maintenance or clothing *or otherwise 
for the benefit of children educated at the school are to be deemed 
educational endowments (s. 29). Further, under the provision^ of sec. 30, 
doft charities and certain other non-educational charities therein specified 
n»y be applied for education with the consent of the governing body; 
but the tendency is for this section to be less resorted to as time goes on, 
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owing to the altered attitude of public opinion in regard to eleemosynary 
charities. • 

The general nature of the jurisdiction under the Endowed Schools Acts 
is indicated in sec. 9 of the Act of 1869, which confers upon the Com- 
missioners power in such manner as may render any educational endow- 
ment most conducive to the advancement of the education of boys and 
gisls, or either of thjm, to alter and add to any existing trusts, to make 
new trusts, and to consolidate or divide endowments. It has been held 
that the powers conferred by this section include the removal of a site 
(In re tJie Free Gramimur School, cie„ at Ilonsfioorth, 1886, 12 App, Cas. 444 ; 
also enlargement of area, In re St. Leonard, Shoreditch, Parochial Schools, 
1884, 10 App. Cas. 304). Such general powers are, however, subject to 
certain limitations and qualiHcations. 

In the first place, it is the duty of the Conimissiouers in every scheme 
which abolishes or modifies any privileges or educational advantages to 
which a particular class of persons are entitled, whether as inhabitants of 
a particular area or otherwise, to have due regard to the educational 
interests of such class of persons (E. S. Act, 1869, s. 11). And the 
like regard is to be had to the interests of persons in a particular class 
of life (E. S. Act, 1873, s. 5). As to “ due regard,** see In re Free 
Grammar School, etc., at Hemsworth, uhi supra; In rc Sutton Coldfield 
Grammar School, 1881, 7 App. Cas. 91 ; In rc HodffsonU School, 1878, 
3 App. Cas. 857; Boss v. Charity Commissioners, 1882, 7 Ap[». Cas. 
463. 

i)ne of the chief difficulties in dealing witli endowed schools under the 
old law had been the frequency of vested interests possessed by teachers 
and office-holders in connection witli the endowments. To clear the way 
for tlie present legislation a preliminary Endowed Schools Act, 31 & 32 
Viet. c. 32, had been passed in the year 1868, where)jy the creation of 
fresh vested interests was prevented. Sec. 13 of th(^ E. S. Act, 1869, 
makes provision for tlic saving of vested interests wliich had been in 
existence i)rior to the Act of 1868. Owing to the lapse of time, this saving 
is, of course, ceasing to have prac'.tical importance. 

In regard to religion, the following provisions must in general be 
inserted in every scheme: — (1) A strict conscience clause for day scholars 
(vide E. 9. Act, 1869, s. 1 5) ; (2) a modified form of conscience clause for 
boarders (ibid. s. 16); (3) a provision tliat religious opinions are not to 
"^disqualify for membership of the governing body (ihid,R. 17); (4) a pro- 
vision that masters are not to be required to be in holy orders (ihid. s. 18). 
undef sec. 17 it has been held that the holder of an ecclesiastical office in 
the dfiurch of England cannot lawfully be made an ex officio member of the 
gaverning body (see In rc IlodysoiCs School, uhi supra). Tins provision is, 
liowever, modified by sec. 6 of the E. S. Act, 1873, which authorises the 
retention (ft the holder of a particular office who is a member of the 
governing body under the express terms of the original instrument of 
foundation. 

Where a scheme gives the governing body [)Ower to make regulations 
for religious instruction it must pi-ovide for a year’s notice of any alteration 
of such regulations (E. S. Act, 1873, s. llj. It is the practice in scheme# 
for endowments not falling under sec. 19 of the principal Act (nee post) to 
provide toe religious instruction according to the principles of the Christian 
faith. • 

Certain classes of schools are exempted froni the provisions of 
principal Act as to religion, other than the day scholars* conscience clause, 
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except in so far as the governing body, constituted as if no scheme had been 
made^, assent to such scheme; and in these cases no provision (save as 
aforesaid) affecting religion or religious instruction may be inserted in the 
scheme without the consent of the governing body (E. S. Act, 1869, s.*19). 
The exemptions are — 

1. Cathedral schools {ihid. subs. 1) ; 

2. Any educational endowment, if by the express terms of the original 
instrument of foundation or of the statutes or regulations made by the 
founder or under his authority in his lifetime, or within fifty yeaA after his 
death (which terms have been observed down to the commencement of the 
Act), it is required (a) t^t the scholars should be instructed according to 
the doctrines or formularies of any particular cliurch, sect, or denomination 
{ibid, subs. 2) ; or (h) in the case of any educational endowment originally 
given to charitable uses since the Toleration Act, 1688 (1 Will, k Mary, 
c. 18), that (i.) the majority of the members of the governing body or 

' persons electing the governing body, or (ii.) the principal teacher, or (iii.) 
the scholars shall be members of a particular churcli, sect, or denomination 
(E. S. Act, 1873, 8. 7). The expression ‘'express terms” is construed 
strictly (see In re St. Leonard^ Shoreditchy Parochial Schooly uhi supra ; see 
also Boss V. Charity Commissioners and In re Free Grammar Schooly etc., at 
Hemsvmthy uhi swirra). 

The Commissioners under the E. S. Acts are empowered to provide in 
every scheme, except in the case of cathedral schools, for tlie transfer of 
the jurisdiction of the Visitor to Her Majesty, to be exercised only through 
the Charity Commissioners (E. S. Act, 1869, s. 20); and they inujt in 
every scheme provide for the abolition of the] jurisdiction of the ordinary 
as to licensing masters {ibid. s. 21). As to visitatorial powers, see Tudor's 
Charitable TrustSy 3rd ed., p. 77, and art. Visri’ATiON of Ciiauities. 

For purposes of inquiry, the Commissioners and Assistant Commis- 
sioners under the E. S. Acts have the same ])Owers as to production of 
documents and attendance and examination of witnesses as are conferred 
on Commissioners and inspectors (now Assistant Commissioners) under the 
Charitable Trusts Acts (E. S. Act, 1869, s. 49). The statutory procedure 
for making schemes is as follows : — 

1. The draft scheme is first printed and published for a period of two 
months, during which objections and suggestions are received by *the 
Commissioners (E. S. Act, 1869, ss. 33, 34; E. S. Act, 1873, s. 12). At the 
conclusion of this period an inquiry concerning the draft sclieme may be 
held if the Commissioners think fit (E. S. Act, 1869, s. 35). 

2. The scheme is then finally framed by the Commissionei® and 

submitted for approval to the Committee of Council on Education fs. 36), 
by whom it is published, with the notice that objections and si^gestions 
will be received during the period of one month, at the expiration of 
wliich period it may either be approved or remitted to the CcCnmissioners 
tov amendment (E. S. Act, 1873, s. 13). , 

3. The scheme, as finally approved by the Committee of Council, is 
published and circulated (E. S. Act, 1873, s. 13). Within two months of 
such publication one or other of the following measures may be adopted 

♦against it: (a) a petition of appeal may be presented to the Privy 
Council (E. *8. Act, 1869, s. 39 ; 1873, s. 14) ; (b) a petition may be 
presented to the Committee of Council on Education praying 
scheme may be laid before Parliament (E. S. Act, 1873, s. 13). 

« An appeal to the Privy Council against a scheme may be made 
(R S. Act, 1869) (a) by the governing body of any endowment to which 
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the scheme relates, or any person or body corporate directly affected by 
such scheme on the ground — 

(1) Of any decision of the Commissioners in a matter in whi8h an 
ap^l to Her Majesty in Council is given by the Act (cp. ss. 19, 24, 26, 
26 ; E. S. Act, 1873, s. 8) ; or 

(2) Of the scheme not saving or making due compensation for his or 
tl^ir vested interests as required by the Act (cp. s. 13) ; or 

(3) Of the scheme being not within the scope of, or made in conformity 
with, the^Act (cp. In re Free Grammar Schooly etc,, at Herrmvorfh, ubi supra) ; 
or (Z>) by the governing body only, on the ground — 

(4) Of a scheme not having due regard to any educational interests, 
to which regard is required by this Act to be had, on the abolition 
or modification of any privileges or educational advantages to which a 
particular class of persons are entitled (cp. s. 11). 

As to “ directly affected,” see In re SJmftoc'ii Charityy 1878, 3 App. Cas. 
i872; In re Sutton Coldfield Grammar School; hire Free Grammar Sehooly 
ct€,y at Hemsworthy uhi supra). Appeals to the Privy Council are not 
allowed in the case of endowments where, during the three yearr 
preceding the commencement of the principal Act, the average aim»ial 
income was not more than £100 (s. 42). Appeals are referred to the 
Judicial Committee of the Privy Council (E. 8. Act, 1873, s. 14). 

'When a petition has been presented to the Committee of Council on 
Education, the scheme must be laid before* l)oth Houses of Parliament for 
two months, after which, unless an address has been ])re8ented during that 
period by either House imiying Her Majesty to withhold her consent, 
Her Majesty may a])prove the sclieme (E. S. Act, 1873, s. 15). 

4. Ai)proval by the Q)ueen in Council is the final stage of tlie 
procedure. If this is withheld, the Commissioners may prepare a new 
scheme (E. S. Act, 1869, s. 43). No scheme takes effect until approved 
by the Queen, and when so approved it has the force of an Act of Parlia- 
ment (s. 45). 

It remains to add that during the continuance of the Acts the 
jurLsdiction of the Court (except with the consent of the Committee of 
Council on Education) is ousted as to any endowed school or educational 
endowment which can be dealt with by a scheme under the Acts 
(E. S. Act, 1874, 8. 6 ; cp. E. 8. Act, 1869, s. 52). This provision, of 
course, does not apply in the case of a mixed endowment, as to which, by 
reason of the dissent of tlie governing body, a R(‘heme cannot be made 
under the Acts (cp. J.-G. v. Moises stated in Tudor’s CharitaUe TrmtSy 
•App. ill.). 

\^\Uhoritms. — Tudor’s CharitaUe Trust Sy 3rd ed. ; Mitclioson’s Clmrity 
Commission Aets. See also School.] 


ElUlow merit. —See Ciukities; Chuikii of Enolano (vol. iii. 
p. 14) ; Exdowtj) Schools ; Futendly Soc’IETIES. 


Enemy. — The treatment of the person of belligerents vaiies accordu 
ing as they are combatants or non-edmbatants. Combatants may be 
attacked |o long as they resist, and may be destroyed by any legitimate 
means ; if, however, they surrender, they are entitled to be treated as 
prisoners of war. With regard to non-combatants, the rules of vgar 
prescribe that they are not to be attacked unless they in some way sHbw 
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active hostility. See Enemy's Goods; and for a full treatment of tiie 
subject, Belligerent ; Neutrality ; War. 


Enemy’s Goods. — On the outbreak of hostilities between two 
States, international law sanctions the appropriation by each belligerent of 
certain kinds of property belonging to the other. Public property, such^as 
ships and munitions of war, may be seized, but ptivate property within 
a State is now usually regarded as exempt from confiscatioif, subject, 
however, to the right of the army in occupation to levy contributions 
and make requisitions. Private property of the enemy at sea has usually 
been considered- legitimate prize, although some States have contended 
against the principle, and entered into treaties excluding it. By the 
Declaration of Paris in 1856, to which most civilised States, with the 
exception of the United States of America, were parties, enemy's goods, 
with the exception of contraband of war, are declared protected by a neutral 
flag, and neutral goods, with the like exception, in enemy's ships are 
similarly protected. By the law of England, enemy's goods seized in 
English ports and creeks go to the Crown as droits of Admiralty. See 
Neutrality; War. 


Enfranchisement.— See Copyhold; Slave Trade; etc. 


Engs^e; Engagement , — ^^Vords synonymous with to “con- 
tract " and a “ contract.'^ In a deed the word “ engage " is sufficient to 
constitute a covenant, since it shows that the parties bind themselves to 
do a certain act {Righy v. Great Western Rwy, Co,, 1845, 15 L. J. Ex. 62 ; 
14 Mee. & W. 816). 


Engclne. — A snare is an “engine or instrument" within the mean- 
ing of sec. 3 of tlie Game Act, 1831 {Allen v. Thompson, 1870, L. E. 5 
Q. B. 336). 


Eng^ineer. — Engineers in this country are divided between two prin- 
cipal branches, the civil and mechanical engineers. The distinction between 
the two branches is, speaking generally, that civil engineers plan and- carry* 
out works of construction, such as roads, bridges, docks, and railway#, and 
mechanical engineers design and construct machinery. Numerous subbrdinate 
divisions of the profession are recognised, some of which are indicated by the 
terms, “consulting," “railway," “sanitary," “drainage," “electrical" engineer. 

1. There are no rules of law or statutes applying to engineers a^ such. 

2. There is no public examination for engineers, and no English diploma. 

Anyone is at liberty to undertake engineering work, and should he be 
negligent or incompetent in performing it, is liajble to his employer for any 
llamage the latter may incur by reason of his not possessing.and using ordi- 
nary skill and care (see Lanphier^, Fhipos, 1838, 8 Car. & P. 475, and the 
article on Principal and Agent). ^ * 

3. No customary or recognised scale of charges payable to the engineer 
en^ployed to design ur conduct such works exists which corresponds to the’ 
scale of the Boyal Institute of British Architects. 
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4 tbe nature of their professional avocations, and the forms of the con* 
tracts to which civil engineers, in particular, frequently become parties, or 
by virtue of which they undertake specitd duties, bring them chieSy in 
contact with those branches of the general law which deal with principal 
and agent, and with arbitration. In general, the position of an engineer in 
its legal relations is much the same as that of an architect (see vol. i. p. 318). 
It js proposed in this article to refer only to a few {x)ints which frequently 
arise out of contracts fbr the construction of engineering works. 

6. CerHficate,—U payment to the contractor is made to he dependent 
upon a certificate for the amount being given by tlie engineer employed, the 
contractor cannot sue for payuieut, or on a qaantiun meruit, at law or in equity 
(M^IntosJi V. Great Western liwy. f/a, 1850, 2 Mac. & (I. 74; De Wor7fis v. 
Mellier, 1873, L. R. 16 Eq. 554), before the certificate is given, even though 
it be not given by the fault of the engineer {Clarke v. Watson, 1865, 18 
C. B. N. S. 278), or sue the engineer for damages {Stnrnson v. Watson, 1879, 
4 C. P. D. 148), unless the certificate is withheld by fraud {Lee., M^IrUosh v. 
Great Western Rwy. Co., supra ; Sharpe v. Sail Paulo Jiv'y. Co., 1873, L. R. 8 
Ch. 597), or by collusion {Batterhury v. Vyse, 1863, 2 H. & C. 42 ; see cases 
cited below, 9.), or arrangement {Kimhcrlcy v. Duk, 1871, L. li. 13 Eq i) 
between the employer and the engineer. The certificate need not i>e in 
writing unless tfie contract so requires (Roherts v. Watkins, 1 803, 14 C. B. N. S. 
592; see Tharsis Sulphur Co. v. McElroy. 1878, 3 Ap]). Cas. 1040, and below, 
7.). See Leake on Contracts, 3rd ed., \). 557. 

6, If the contract contains an arhitra1i()n clause, a claim to payment, not- 
wit^jstanding that the certificate is withheld, may be* within the clause {Ilohen- 
zollern & Gescllscha/t v. Contract Corporation, 1886, 54 L. T. 596), hut where 
there is such a clause, the contract may, and oft(*ii does make tin? engineer's 
certificate conclusive and iiidi8p(uisa])le {Sharpe v. San Paulo Rwy. Co., supra). 
The certificate is not the award of an arbitrator; it is more nearly 
analogous to a valuation {Lc., Milrs v. Bailey, 1863, 2 11. & C. 36 ; but see 
Russell on Arhitration, 7th ed., p. 679). 

7. As to the authority of an engineer in charge of woiks on behalf of 
the employer, see Hudson on Buildiny Contracts, cli. ii.; Lawsonx. Wallasey 
Z. B., 1882, 52 L. J. Q. B. 302; Tharsls Sulphur (ht, v. McElroy, supra \ and 
Roberts v. Bury Commissioners, 1869, L. R. 4 C. P. 755 ; 5 (J. 1*. 310. Where 
a written* certificate is re(iuired, he has no autlioritv to bind the employer 
by a verbal promise to pay {Sharpe v, San Paulo Rwy. Co., supra; Lavmn 
V. Wallasey L. B., supra), and he cannot as an arbitiator determine the 
question whether he has such authority (l.e.). 

* ^. Arbitration. — The contract very frequently provides tliat all questions 

in dilute shall be referred to the engineer as arbitrator (see Aubitration, 
vol. i. p.*298). The submission in siicli a case will be enforced by the Court, 
notwithstanding that the engineer may have formed an opinion on the matter 
in dispute before hearing the parties, at anyrale if lie has not made up his 
mind so^as not to be open to change it upon argument {Jackson v. Barry 
Rwy. Co., [1893] 1 Ch. 238), and notwithstanding that he may probably be 
biassed in favour of the employer's contention, unless there is sufficient 
reason to expect that he will not act fairly {Eckersley v. Mersey Docks Boards 
[1894] 2 Q. B. 667 ; Ives & Barker v. Williams, [1894] 2 Ch. 478). 

The reason of this exception to the usual course pursued by the 
in r^pectjbo arbitrations is that the parties know that the engineer cannot 
be expected to come to the question ** with a mind free from the human 
weakness of a preconceived opinion.” “ The perfectly open judgment, the 
absence of all previously formed or pronounced views, Which in an ordinary 




24 ’ f ENGLISH CHANNEL DISTRICT • 

arbitrator are natural and to be looked for, neither party proposed to exact/’ 
“ The parties relied on the engineer's professional honour, his position, and 
his iiftelligence,” The contractor has a right to expect that he will be ready 
to listen to argument, and, at the last moment, to determine as fairly al he 
could, after all had been said and heard. The question is, has he done any- 
thing to unfit himself to act, or render himself incapable of acting, not as 
an arbitrator without previously formed, or even strong, views, but as ^n 
honest judge of this very special and exceptional kind ? (per Bowen, LJ., in 
Jaclcson v. Barry Bwy, Co.^ supra), ' 

10. Where a contract with a railway company provided for the reference of 
disputes to A. B., if he should continue to be the principal engineer of the 
company, and the company amalgamated with another, it was held that the 
submission was binding so long as A. B. had control of the line of the 
first-named company {In re Wansbeck Rwy, Co,, 1866, L. R. 1 C. P. 269). 

[Authorities , — See generally Hudson on Building Contracts, 2nd ed., ch. 
ii. ; and an essay by Mr. W. C. Glen in Donaldson’s Handbook of Specifica- 
tions, ed. 1860. Forms of contracts for the construction of engineering 
works are given in Hudson, vol. ii.] 


Eng^llsh Channel District. — The English Channel pilotage 
district is defined by sec. 618 of the Merchant Shipping Act, 1894, as 
consisting of the seas between Dungeness and the Isle of Wight. The 
examination and licensing of pilots within this district is by the same 
section imposed on the Trinity House {q^v,), ^ 


Eng'lish Information. — See Informations. 


E ngravi ngs . — See Copyright. 


Engross; Engrossing; Engrossment.— i. (a) Copying 

out a statute or legal instrument in a large, fair, legal hand ; (J) the copy so 
made. Until 1849 all Acts of Parliament when passed were engrossed in 
black letter on the Parliament Roll. The liistory of the practice and of the 
handwriting used is given in Clifford on Private Bill Legislation, vol. i. pp. 
317-322. In 1849 vellum prints of the Acts were substituted for the 
engrossments. These terms, as used in this sense, are derived from ingrossare,^ 
engrosser, to write large. • 

2. To buy up standing corn or victuals (B, v. Waddington, 180(f, 1 East, 
143, 167 ; 6 R. R. 238) wholesale for the purpose of regrating, i,e, retailing 
at monopoly prices (5 & 6 Edw. vi. c. 14, s. 2). This corresponds to what is 
in modern parlance termed making a “ comer ” in a commodity. • In this 
sense it is derived from French en gros, as distinguished from en ditail. 

During the Middle Ages in England the Legislature made repeated 
attempts, in accordance with mediaeval notions of commerce and political 
economy, to repress as a crime the engrossing of commodities,*and prevent 
as far as possible all middlemen TDetween producer and consumer. It is 
not improbable that the intervention was also caused by the# fact •that 
engrossing or forestalling rendered it unnecessary for the producer to take 
hij commodities to an open market or fair, and pro tanto reduced the market 
toHs and profits. There is the more reason for this view that legislation against 
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engroising went on pari passu with the practice of granting monopolies, until 
that was put a stop to the Statute of Monopolies (21 Jac. I. c. 3 ; see Pike, 
ffisL Or. vol. i. pp. 101, 294). Many statutes were passeci, beginning with the 
JucBicium Pillorie, 51 Hen. iii. st. 6 (Ruffhead), to deal with forestalling, 
I'egrating, and engrossing. The most important are those of Edward Vi. 
(5 & 6 Edw. VI. c. 14) and George ill. (12 Geo. iii. c. 71). The latter 
Act was repealed by^ 7 & 8 Viet. c. 24, which absolutely abolished the 
offences of badgeringr engrossing, forestalling, and regrating, whether at 
common law or under any statute. The Act (s. 4) contains a reservation 
that it is not to be read as applying to the offence of knowingly and’ 
fraudulently spreading or conspiring to spread any false rumour with 
intent to enhance or decry the price of any goods or merchandise (Scott v. 
Brown, [1892] 2 Q. B. 724), or to the offence of preventing or endeavouring 
to prevent by force or threats any goods or merchandise being brought to 
any fair or market. 

• The abolition of the offence makes it unnecessary to go inl*o detail as 
to its elements or the decisions and proceedings with res])ect to it. The 
authorities on the old law are collected in Hawk., V. C., bk. i. c. 80 ; Burn’s 
Justice, 28th ed., tit. “Forestalling”; 4 Black. Cow, 158, 159; and the old l;ivv is 
now only of historical interest excejit so far as it is necessary to explain the 
decisions with respect to combinations in restraint of trade (see ( 'oMiii NATIONS; 
CoNSPiiiACY ; Restraint of Trade), or to consider the legality of trusts and 
syndicates, which in England have not much troubhjd the (Joiirts. In fact, 
combinations which were at one time subject of indictment (Cousins v. Smith, 
18(17, 13 Ves. 542 ; 9 11. R. 217 ; A*, v. Wclh, 181 1 , 14 East, 400) are now tin* 
ratio essendi of joint stock companies or commercial syndicates (the Mof/vl 
case, [1892] App. Gas. 25). 

In the United States much litigation has arisen, and is i>cnding, with 
respect to the legality of trusts and combinations for (ujgrossing and mono- 
polising commodities. See Bishop, Criw, Lmr (U.S.), vol. i. ss. 518-529 ; 
People V. Sheldon, 1893, 139 N. Y. 90. 


• 

Enlarg'er restate. — A species of release, the words, viz. 
“ enlarging the estate,” having reference to the way by which the release 
enures, e/.g, a release to a tenant for life or years liy a remainderman or a 
reversioner of his remainder or reversion, the life tenant tliereliy accpiiring 
an estate in fee-simple. But the releasee must havcj a vested estate giving 
a present or future right of enjoyment for the ridease to work u])on ; for if 
there be a lessee for years before he enters, and is in possession, and the 
lessof releases to him all his right in the reversion, such release is void for 
want of possession in the releasee (Lit. s. 459 ; 2 Black. Com, 324). There 
must also be privity of estate between the releasor and releasee; that is to 
say, the tWo estates together must make one and the same at law. The 
phrase is used to distinguish this species of release from the other four 
enuring by way of (1) mitter Testate (c,g, coparceners; see Parceners), 
where the whole estate passes, (2) mitter le droit (by way of passing a right), 
(3) extinguishment (extinguishing a right), (4) entry and feoffment; in all 
which four the fee-simple may be conveyed without the use of words of 
inheritance (2 Black. Com, loc, cit, : Stephen’s Commentaries, vol. i. c. xviL). 

• • 

Enlistment (Army). — By the Statute 16 Car. I. c. 28, 1640, the 
impreBsment, or compulsory service, of men in forces raised by the Sole 
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power of the Crown to serve outside the country, was declared to be 
illegal, “save in case of necessity of invasion, or by reason of tenure" 
Enlistment or engagement for service of soldiers in the army as sanctioned 
by the annual Army Acts passed since 1689 has been entirely voluntliry, 
and is now regulated by the Army Act, 1881 (44 & 45 Viet. c. 58, 
ss. 76-101), and subsequent amendments. 

1. Period of Service for which the Soldier engages. — By sec. 76 the period^s 
for twelve years, or for such less period as may be fronJ time to time fixed by 
the Queen's Eegulations, but not for any longer period ; and this period for 
which a person enlists is the term of the “ original enlistment." The con- 
ditions of enlistment for the various branches of the service, and the con- 
ditions of transfer from one corps to another, are prescribed by the 
Queen's Eegulations. 

The original enlistment may be {a) either for the whole term in 
“ army service," or (6) for such portion of the original enlistment as is from 
time to time fixed by the Secretary of State, and specified in the attestation 
paper {infra) in “ army service " ; and for the residue of the said term in 
the reserve, ie. the Army Eeserve, under the Eeserve Forces Act, 1882 
(45 & 46 Viet. c. 48). But these conditions may be varied, and a soldier 
may be permitted to go into the reserve at once, or to serve all his time up 
to the term of his original enlistment with the colours, or to extend his 
original enlistment up to the permitted limit of twelve years. So, too, 
a man may be permitted to re-enter the army service for any unex- 
pired residue of his original enlistment, or for any period not exceeding 
the twelve years (s. 78). ^ 

The service is reckoned from the date of the attestation ; but in case of 
desertion or fraudulent enlistment (see infra), the soldier will forfeit all his 
prior service, and be liable to serve for his full term reckoned from his 
conviction or confession, unless the Secretary of State orders otherwise ; 
and with it his pay or deferred pay, and whatever ser^dee he has made 
towards pension, etc. (Queen’s Eegulations, s. vi. 160). But he does not 
forfeit service towards discharge for any service, or period of imprisonment, 
but may be discharged, or sent into the reserve at the usual time. Ii^ these 
respects, however, soldiers enlisted or engaged before the commencement of 
the Army Discipline and Eegulatiori Act, 1879 (42 & 43 Viet. c. 33), remain 
subject to that Act, unless they have agreed otherwise. 

An army reserve man who enlists may be sent back to the reserve ; and 
he does not forfeit his service ; but if retained with the colours his service 
is reckoned from his imijroper attestation (Queen's Eegulation, s. xix.). 

2. Be-cngagcment and Prolongation of Service. — In accordance with the 
provisions of sec. 84, af^er nine years of service the soldier may Mb re- 
engaged for such further period as may make up a total of tw?nty-one 
years — ^inclusive of any period served in the reserve ; and after its com- 
pletion, or within a year of it, he may continue, with the approval of the 
competent military authority, in the service, but may claim his discljarge by 
giving three months' notice (s. 85); but this is only allowed in special 
cases. 

The Queen's Eegulations, sec. xix., contain the rules for carrying out these 
sections, and also of sec. 86 in the case of non-commissioned and warrant 
officers. • • 

If a state of war exists when the soldier is entitled to his digphar^e, or 
he is on foreign service, or the reserves are called out, he may be detained 
fo|; not longer than twelve months further ; and there is a similar provision 
if Se is entitled to go into the reserve at such conjunctures (s. 87). ' 
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Under sec. 88 Her Majesty in Council may by proclamation, in case of 
imminent national danger, or of great emergency, the occasion being first 
communicated to Parliament if it is sitting, or if not, then stated m the 
proclamation, order that soldiers entitled in pursuance of the terms of 
their enlistment to be transferred to the reserve, shall continue in army 
service ; and they must serve as if having been transferred to the reserve 
th^y had been called out under the enactments relating to the reserve. 
See Eeskrve Forces. * 

3. Prdceedings for and Provisions a-s to EnHst 7 ne 7 if . — Under sec. 93 the 
regulations authorise certain persons to l>e recruiters, and tliey must give 
to every person offering to enlist a notice in authorised form, called the 
attestation paper, stating the general requirements of attestation, and the 
general conditions of the contract to be entered into by the recruit, and 
directing him to appear before a justice of the jnuice. " If he does not 
appear, or, on appearing, does not assent to be enlisted, no further proceed- 
ings are taken ; but if he does, and the justice having as(‘ertaiiied that he 
assents, and is not under the inilucnce of liquor, cautious him as to punish- 
ment in case of false answers to tlic attestation ])aper, and leaving duly 
recorded the answers requires him to make and sign a dechiration of tl*i'ir 
truth, and administers the oath of allegiance. Tlierenpon he is deemed to 
be enlisted ; his enlistment dates from the attestation ; until tlu?n no account 
will be taken of him as a soldier ; and it is not necessary any longer for the 
recruiter to make the gift of a shilling. The priper attested by the justice’s 
signature is given to the recruiter, and at the recruit’s rcfpiest the officer 
wh(j finally approves of liim must furnish him with a certified co])y, Oflicers 
may now act as justices of the peace for attesting recruits if authorised by 
the regulations of a Secretary of State (s. 94) ; and the same section also 
empowers certain other persons so to act in India and the colonies and 
elsewhere ; but an officer cannot recruit unless authorised by the rc^gulations. 

Within three months from the date of the attestation the recruit can 
purchase his discharge on payment of a sum not exceeding £10, unless it is 
claimed when soldiers, otherwise entitled to go into the reserve, are retained 
by proclamation as above mentioned ; in which case the recruit may be 
also retained for the period of continuance of the army service; hut on its 
termination he may then, on payment of the above sum, he discharged 
(8. 81). 

Eecruits may, according to regulations from time to time made by the 
Secretary of State, be enlisted in a particular corps ; but, exccyit as so pro- 
vided, enlistment is for general service. The comj»etcnt military authority, 
who is (s. 101) the commander-iii-chief, adjutant-general, oi* any officer pre- 
scribAi on their behalf, is, as soon as practicalile, to “ appoint ” a recruit to the 
corps fof which he has enlisted, or to some coryis of the regular forceis if the 
enlistment is for general service. This appointTneiit does not require the 
soldier’s cdlisent ; but after he is apjioiiited lie cannot, except with his 
consent^be moved out of it, that is “ transferred,” except under the jnovisions 
of sec. 83, by which 'within three months he may be transferred to any corps 
of the same arm or branch of the service, or under other special conditions 
of the section, for the purpose of retaining him in a place where the corps 
removes, or as a punishment. But without his consent he may be 
“ posted ” within his own corps, e.g. if he Is in an infantry corps he may be 
posted to ^ battalion of his territorial or other re^ment or to the per- 
manent staff of any volunteers belonging to that regiment ; and so on •for 
other arms or branches of the service. . 

, All natural bom subjects, irrespective of religious profession, are leg^y 
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capable of enlisting ; and forei^ers, as stated below ; and minora may be en- 
listed notwithstanding that enlistment is in the nature of a contract. In B. v. 
Rothirfield Greys^ 1823, 1 Bam. & Cress. 345, it was said that although 
parental authority continues until the child is twenty-one, yet public policy 
requires that a minor should be at liberty to contract an engagement with 
the State ; and the parental authority is suspended, though not destroyed. 
Apprentices under age are specially dealt with in the Army Act in order 
to preserve the claims of their masters. * 

The engagement disables the soldier from making any other contract of 
service ; he may, however, contract marriage, but no provision is made for 
wives beyond a percentage which the State sanctions. He is liable for 
his wife's maintenance, and for his bastard children, just as a civilian ; except 
that execution may not issue against his person, pay, arms, etc.; and he 
is not liable to punishment for desertion or neglect to maintain them or 
leaving them chargeable to a union (s. 145 of Army Act). If a parisli 
claim a soldier for wife desertion, he is discharged, and handed over t« 
any constable holding a warrant for his apprehension (see s. 145 of Army 
Act for provisions as to deduction of pay). 

A soldier retains the domicile which he had on entering the service 
wherever he may be stationed, and also his parochial settlement (see as 
to domicile, Dicey, Gomflwt of LawSy p. 148, and the cases there cited ; and 
on settlement, Horton v. LeedSy 1855, 5 El. & Bl. 595, where it was also 
held that the period of service as a soldier is not counted in the five years 
whereby irremoveability by residence may be claimed. 

By sec. 95 aliens can only be enlisted with the assent of Her Majesty, 
si^ified by a Secretary of State, and in the proportion of one to fifty 
British subjects in any one corps; but there is no such restriction on 
negroes or persons of colour (s. 95 ; and see article Army). A master may 
claim his apprentice under twenty-one, if bound l)y regular indenture for 
four years and under sixteen when bound. But the master must, within 
one month after the apprentice has left his service, take the oath 
prescribed in the first schedule of the Act before a justice of the peace, and 
get an order from a Court of summary jurisdiction for the delivery ^f the 
apprentice. If a bounty is payable to the apprentice, the master is 
entitled to receive such portion of it as was not paid before notice of the 
apprenticesliip (s. 9G). Indentured labourers in colonies where recruiting 
is done for the forces forming part of the regular forces (see Army) are 
subject to similar provisions (s. 97). The publication without due authority 
of notices or advertisements relating to recruiting, the opening of a house 
or place of rendezvous or office for recruiting, receiving any person under 
such advertisement, or interference with the recruiting servicdl are 
offences punishable on summary conviction by fine not exceedfiig £20 
(s. 98). 

False answers knowingly made by the recruit to any question in the 
attestation paper render him liable on summary conviction to imprisonment, 
with or without hard labour, for not exceeding three months ; and he may 
also be proceeded against alternatively by court-martial; and, in either 
case, may be tried where he may happen to be, or where the offence was 
committed (ss. 99, 159, 166). Discharge on the ground of errors or 
illegalities with regard to the a1;testation, enlistment, or re-engagement 
cannot be claimed after three months, if the soldier has been ii^receipt of 
pay; but if the illegality is something which goes to the incapacity of 
tjje soldier to serv^e at all, as, <?.//., if he is an alien, then the discharge may be 
claimed at any time. But in both cases he is to be deemed, for all the 
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purposes of the Act, a soldier until he has actually been dischai^ed 

(8. 100 (1) (2)). 

4. Fraudxdent Enlistiiicnt and ot/ier Offences in relation to JEnlistmAit — 
Evefy person subject to military law is deemed guilty of fraudulent 
enlistment who, when belonging to either the regular forces or the militia, 
when embodied, without having first obtained a reguhir discharge there- 
frcjp, or otherwise fulfilled the conditions enabling him to enlist, enlists in 
the regular forces, the®militia, or any of the reserve forces, not subject to 
military law, or enters the navy (s. 13). The punishment by court- 
martial for a first offence is imprisonment; f(»r a second, penal servitude, 
as laid down in sec. 44, i.e. not more than two years of imprisonment, and 
not less than three years* penal servitude. 

A person who has been discharged with disgrace from the army or 
navy, and enlists in the regular forces without declaring the circumstjinces, 
is liable to imprisonment on conviction by court-martial ; and false answers 
^n enlistment by a person who has become subject to military law also 
render such j)erson liable to the mme punishment'(sa. 32, 34). 

5. Discharge and Transfer to Mcservc, — A soldier who Las been invalided 
from service beyond the seas, or when his cor{)s, or the i>art thereof ,n 
which he is serving, is ordered for service beyond the seas, and he ib unfit 
by reason of his health, or is within two years of the end of his period of 
original enlistment, may be transferred to the reserves (s. 80). Discharge 
can only be by sentence of court-martial witli ignominy, l>y order of the 
competent military authority (see Itules of Procedure, 1893, r. 127, as to 
thi^, or by the direct authority of Her Majesty (s. 92). He may thus be 
diswiarged at any time if his services are not i*e(]uired, this being in tlie 
terms of his attestation; but by subsec. (2) he is entitled to receive a 
certificate of discharge ; and until the formalities of discharge are completed 
he continues subject to military law (s. 90 (1)). If he is serving beyond 
seas when entitled to be discharged, he may demand to be sent to the 
United Kingdom if he were enlisted there, free of exjxmse, and on his 
arrival to be discharged ; and he is also entitled to b(^ conveyed free of cost 
from the place in the United Kingdom where lie is discharged to the place 
in which he was attested, or elsewhere if the cost of conveyance is not 
greater (s. 90 (2)). 

If a soldier who is discharged is a lunatic, he and liis wife and (diild, 
or any of them, may, by order of the Secietary of State, be sent to the 
parish or union to which he is chargeable, and the master or other proper 
officer of the workhouse must receive them; but if tlie soldier is a 
dangerous lunatic, he may be sent direct to an asy lum, or elsewhere where 
paupir lunatics can legally be confined ; and he will in like manner become 
chargeable to his parish or union (s. 91). 

[Authorities, — Clode, Military Forces of the Croion^ vol. ii.; Thomson, 
Military Fmrees of Great Britain, Pt. I. sec. vii. ; Manual of Military Law 
(War Qf&ce, 1894). See Army; Courts Martial; Foreign Enlistment; 
llESERVE Forces ; Militia; Volunteers; Yeomanry.] 


Enrol tncri't. — Enrolment is now eflected, under Order Cl, in the 
Enrolment Department of the Central Office, to which has been transferred 
the busings previously performed in the Enrolment Office. 

Enrolment of Decrees, Judgments, or Previously to the Judicature 

Acts and under the old practice of the Court of Chancery, a decree did npt, 
strictly speaking, become a record of the Court until it had been enrolled 
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(Seton on Jvdgments, 6th ed., p. 169 ; Daniell's Gh. Pr., 6th ed., p. 812), 
and as, after enrolment, a decree was not susceptible of alteration except 
by tfie House of Lords, or by bill of review (Dan. 812), it was not unusual 
to enrol decrees in order to obviate the necessity of an intermediate appeal 
Under the existing practice, however, appeals to the House of Lords are 
not from the High Court of J ustice, but from any judgment or order of the 
, Court of Appeal (see the Appellate Jurisdiction Act, 1876 (39 & 40 Vjct. 
c. 59), 8. 3). It is, moreover, expressly provided by f!he Eules of Court (see 
Order 61, r. 8) that “ it shall not be necessary to enrol any judgment or 
order, whether dated before or since the commencement of” the Judicature 
Act. Enrolment, therefore, except under special statutes, is now a useless 
ceremony {Hastie v. Hastie, 1876, 2 Ch. D. 304, 307). Enrolment under 
the provisions of the Statute 41 Geo. iii. c. 90, s. 6, is still necessary for 
the purpose of enforcing in this country a judgment made by the Chancery 
Division of the High Court of Justice in Ireland. Under this statute 
where in any suit between party and party any judgment is pronounced or 
order made for payment or for accounting for money in the Chancery 
Division in Ireland, upon application to the Lord Chancellor of Ireland a 
copy of such order or decree may be exemplified and certified to the 
Chancery Division in England under the Great Seal of Ireland; the 
judgment or order when so exemplified (see Exemplifications) and certified 
may be ordered to be enrolled, and when so enrolled may be enforced by pro- 
cess against the person of the party against wliom it has been made as fully 
and eSectually as if such judgment or order had been originally made in the 
Chancery Division in England. The order for enrolment will be madg by 
the Lord Chancellor, on petition of course, and a docket of enrolment is then 
prepared and completed (Dan. 845). For form of order for enrolment, see 
Seton, 170; and as to the practice generally, see Dan. 812-818. For 
a case in which an order so enrolled was enforced by attachment, time 
being given to the defendant to apply to the Irish Court to discharge their 
order which he alleged to have been irregularly obtained, see Newell v. 
Newell, 1896, W. N. p. 160. There is no jurisdiction to enrol a judgment 
of a Scotch Court {In re The Dundee Suburban Biuy. Co,, 1889, L. J. 
Ch. 5 ; 59 L. T. N. S. 720 ; 37 W. K. 50); but if such a judgment be for 
any debt, damages, or costs, a certificate of an extract thereof may be regis- 
tered under the Judgment Extensions Act, 1868 (31 & 32 Viet. c. 54). See 
Annual rracticc, pp. 799 et seq. For form of order for enrolment of an order 
of the Arches Court of Canterbury under 2 & 3 Will. IV. c. 93, see Seton, 171. 

Enrolment of Deeds , — Under Order 61, r. 9, all deeds which by any 
statute or statutory rule are directed or permitted to be enrolled in any of 
the Courts wliose jurisdiction has been transferred to the High Cd!irt of 
Justice may be enrolled in the Enrolment Department of the* Central 
Office. By rule 12 all acknowledgments required for the purpose of 
enrolling any deed or other document may be made before the clerk of 
enrolments or before a master, as occasion may require. By rul^ 13 the 
records of all deeds and recognisances enrolled are to be sent by the clerk 
of enrolments, so long as that office shall continue, or by the proper oflScer 
of the Enrolment Department, to the Public Eecord Office, Eolls Yard, 
within two years from the time of the enrolment thereof. The 
enrolment ofr disentailing assurtinces is provided for by the Fines 
and Recoveries Act, 1833 (3 & 4 WiU. iv. c. 74), s. 41. After enrolment, 
t\x9 Court has jurisdiction to rectify such a deed so as to make it carry out 
tfee intention of the parties (ffall Dare v. Roll Dare, 1886, 31 Ch. D. 261 ; 
57 L. J. Ch. 254). As to presuming enrolment, see Shelford’s Beal Properiy 
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SUUuUk^ ^^ ed., p. 112 ; and as to enrolment of disentailing and other deeds, 
iMi 273. 290, 291. 

Under the Clerical Disabilities Act, 1870 (33 & 34 Viet. c. 91), a jftiest 
or dbajx>n in the Church of England is enabled to relinquish office by 
executing and enrolling a deed of relinquishment. As to vacating such 
enrolment on change of intention by the party, see In re a CUrgymm^ 1873, 
L 15 Eq. 154. As to the enrolment of assurances of land or person^ 
estate to be laid out*in the purchase of land to or for the benefit of 
charitable*uses under the Mortmain and Charitable Uses Act, 1888 (61 & 
52 Viet. c. 42), see Seton, 1136, 1137, and for form of order to enrol 
such deed after the proper time, 1128. As to enrolment of deeds 
relating to the appropriation of settled land for streets and public pur- 
poses under the Settled Land Act, 1882 (45 & 46 Viet. c. 38, s. 16), see 
Vaizey on SetthmentBy 682 ; Shelf. R. P, S, 684. As to enrolment of recog- 
nisances, see Order 61, r. 14, and as to enrolment of schemes under 
liie Eailway Companies Act, 1867 (30 & 31 Viet. c. 127), see Order 61, 
rr. 10, 11 ; Dan. 2182 ; Seton, 2051. As to searches for enrolled deeds, see 
Searches. 


Entail. — See Estates of Inhekitance. 


Entering (or Marking) Short.— See Deposit. 

Entertainment. — See Danoeiiofs rERFouMANCEs ; Pu»uc 
Entertainment ; Kefreshment House ; and similar headings. 


Enticing.— See Abduction; Kidnapping; Master and Servant. 


Ei^tire Contract. — A contract is said to be entire wlien it can 
only be fulfilled as a whole, i.e. when failure in any part is failure in the 
whole. See Conditions (vol. iii. p. 252); Contract (vol. iii. p. 350); 
Divisible Contracts (vol. iv. p. 322). 


Entireties, Tenancy by.— See Husband and Wife; Joint 
Tenancy. 


Entitled. — “ The word may without any violence to language mean 
entitled jn interest or entitled in possession, that is, entitled to payment ** 
(Jopp V. Wood, 1865, De G., J. & S. at p. 329). The interpretation is in 
each case a question of construction, and no definite rule can be laid down. As 
to whether “ entitled ’’ alone means entitled in possession, see Chorky v. 
Zoveband, 1864, 33 Beav. 189 ; In re Gryles IVusts, 1868, L. K. 6 Eq. 584; 
Umbers v. laggard, 1870, L. E. 9 Eq. 800, quoted in Jarman on WiUs, 
5th qd* ; see also Johnson v. Foulds, 1868, L. K. 5 Eq. 268. 

The same difficulty of interpretation arises in gifts over on death ef a 
person before being ‘‘entitled,” the primd facie interpretation being “ entitlgd 
in interest,” not necessarily “ in possession.” Some cases on both sides toe 
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collected in Jarman on With, 5th ed., pp. 1625, 1626 (cap. xlix.). But 
notice that where testatrix appointed certain proceeds of sale after death of 
A. t6 be equally divided among her nephews and nieces, but should any of 
them die before they were entitled to the property leaving issue, "gave 
the share of such niece or nephew dying to her children, and three of the 
remaindermen, though surviving the testatrix, predeceased A., leaving 
children living at his death, it was held that entitled meant entitled in 
possession, and the earlier cases were distinguished \In re Noyce, Brown v. 
Bigg, 1885, 30 Ch. D. 75. 

The primd facie meaning of “entitled” in a wife's covenant in a 
marriage settlement to settle property to which she shall become “ entitled ” 
is “ entitled during the coverture ” {In re Edwards; In re London, Brighton, 
and South Coast Bwy. Act, 1873, L. E. 9 Ch. 97, following Dickinson v. 
Dillwyn, 1869, L. E. 8 Eq. 546 ; and Carter v. Carter, 1869, L. E. 8 Eq. 551). 

In “ is now entitled ” in a similar covenant in a marriage settlement, 
“entitled” is interpreted as “entitled in right or interest,” and therefore tl\e 
covenant binds the intended wife’s reversionary interests {In re Jackson's 
Will, 1879, 13 Ch. D. 189). 

The various senses in which the term “entitled” is used are exhaustively 
summed up in Stroud’s Jud. Diet 


Entry— 

Agamst Interest — See Declaiiations of Deceased Persons. 

By Deceased Perso7is . — See Declarations of Deceased Persons. 

ibmSZe.— See Forcible Entry. * 

On Benefice . — To enable a clerk to enter upon and take possession 
of a benefice, it is necessary for him first to obtain a presentation from the 
patron of the church. The next step is the examination by the ordinary 
of the capacities of the clerk. 

Botli these subjects are treated under the article Presentation {q.v.). 
If the ordinary is satisfied with the fitness of the clerk presented, he. 
admits him as a fit person, and then proceeds personally or by his chancellor , 
or vicar-general to institute him (as to institution, see articles Advowson 
and Presentation), of which the effect is to make the presentee responsible 
for the cure of souls in the benefice. After institution, the clerk has a jus 
ad rent, and can enter on the glebe and take the tithes ; but should they 
be withheld from him, he cannot sue for them. In cases where the bishop 
is himself patron of the living, he is said to collate, and not to institute, and 
in such cases there is, strictly speaking, no presentation or admission, for the 
bishop cannot present to himself. As to collation, see article Presenta- 
tion. After institution or collation the ordinary issues a mandat for the 
induction of the clerk to the person who has power to induct, and who at 
common law is the archdeacon. As to induction, see artkle Presen- 
tation. The effect of induction is to give to the clerk a jns injre to the 
temporalities, so that he can now sue for the tithes if they are withlield 
from him ; and it is thus equivalent to livery of seisin. Under the Clerical 
Subscription Act, 1865 (28 & 29 Viet. c. 122, s. 7), every person instituted 
or collated to any benefice with the cure of souls shall on the first Lord’s day 
on which he cfficiates in the church of such benefice, or on such other Lord’s 
day as the ordinary may appoint and allow, publicly read the Thirt](-niue 
Articles and make the declaration of assent, adding after the woras “ Articles 
ojjreligion ” in the said declaration, “ which I have now read before.” If he 
tm to comply with the provisions of this section, he shall absolutely forfeit 



EN VENTRE SA MiRK 




his beii^ce; but no title to present by lapse shall accrue by any such 
forfeitu^ until tlie ordinary has given six months’ notice thereof to the 
patron. At law, if not in equity, a parson claiming tithes in right of the 
churife was bound to prove his institution, inauction, and all thin^ 
required to qualify him to be incumbent of the chui'ch, but if he had l>een in 
{)osse8sion for some years, he was not, unless some reason was shown by the 
(Icf^dant why these things sliould be proved. On this subject further see 
Phillimore, EccL Jaxw^ 2hd ed., vol. i. p . 364. 

As a j&.r8on may be called upon to prove these facts, it is practically 
desirable that he should be able to produce siudi a certificate of compliance 
as is given in Phillimore, Eccl Lmt\ 2nd ed., vol. i. p. 365, signed by persons 
who were present both at the induction and reading the articles. 

A perpetual curate enters upon his benefice by licence from the bishop 
without institution or induction. 

Eight o/.— See Landlord and Tenant. 

• [Authorities, — .Johnson, Parsons' Vadc Mecum; Digges, Parsons' Coun^ 
scllor] Phillimore, Eccl. Ialw, 2nd ed.; Cripps, Law of the Church atid Clergy. 
See also articles herein, Advowson ; Incumbent ; Presentation.] 


En ventre sa mdre.— The law a])plying to an unborn child has 
remained unchanged in principle since the days of Cok(», who says {Earl of 
Bedford's case, 28 & 29 Eliz. V(j1. i v., Pt. 7, Kei>. \). 67, 8 h) that “ although filius 
in utcro rnatris est pars Hseerum watris, yet the law in many castes luithcon- 
sideijition of him in respect of the apparent c.Npectation of Ins birth.” A child 
en V. sa in, is deemed to be already born fur some, but not for all, ])urp08e8. 
It cannot be the subject of murder, if <leath bap])enR while the child still 
remains in the womb; but if the chiM, after its birth, die of injuries wliich 
it sustained en r. m m.. the perpetrator may b(5 guilty of murder (E, v. J, 
Senior, 1832, 1 ]\loo. C. C. :146 ; E. v. West, 1848, 2 Car. & Kir. 784). The 
procuring of abortion is, in many cases, a crime. Proceedings in Bastardy 
may be begun before a child’s liirth (see Affiliation). In capital cases the 
(’ourt jp bound to grant a lejuievc when tlu^ convict is ])regnant (see 
Matrons, Jury of). The extent to which, for many pur]>o8es, a cliild cn 
V. m m. is recognised as a perwni in rerum nalurd is in matters other 
than criminal very great. Buller, d., sahl that it might be considered “ as 
generally in existence” and “entitled t<» all the privileges of other jiersons,” 
and, though described as a nonentity, able in law to be and to do many things, 
which the judge enumerates (Thelliison v. Woodford, 1798, 4 Ves. 335). In 
Walker v.' Ct. N. Ewy. Co. of Ireland, 1891, 28 L. R. Ir. Q. B. «& Kx. D. 
p. 69, the lore of the subject is collected and discussed A child en v. sa m, 
might be •an executor (Bac. Abr, “Executors” [A.],s. 70); may take under 
the Statutes of Distributions; may take by devisfi; is a “child” in the 
construction •of wills, and within the meaning of Ltml (yainpboirs Act (see 
Campheli^s (Lord) Act (Accidents) (9 & 10 Viet. c. 93) ; see The Grmge & 
Eichard, 1871, L. R 3 Ad. & Ec. 466) ; may have an injunction against waste; 
this is not an exhaustive list; tin* cases cited or to be cited give more 
illustrations. “ The general rule,” Wd Hardvvickc says {Burnett v. Mann, 
1748, 1 Ves. 156),“ is that they (unborn children) are considered in esse for 
their benefit, not for their i)rejndice”; a rule restated by lAm\ Westbury 
{Blassm v. Ijfasson, 1864, De G., J. & S. 665), aiul therein c-alled “ a fiction or 
indulgence of the law ” ; which is not, however, without limit (see as 
rents accumulated due before a ]K>sthiimou8 child’s birtli, Richards v. Rich^ 
ardsy 1860, Johnson, 754, at pp. 762, 763). See POSTHUMOUS Child. ^ 
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The Irish case ( Walker v. Gt. N, Bwy» Go,^ supra cU.) decided against a 
claim for damages on the ground of injury sustained by a child env.sa m,, 
but %he decision turned rather upon a question of the actual contract than 
upon any principle of tort (see Beven's Negligence, 2nd ed., pp. 84-^6, 
p. 260). 

The books (e.g. Fleta) speak of a writ de.venii'e inspiciendo, which 
could be obtained from the Chancery to prevent the fraud of a sup- 
positious child; the procedure, copied from the dvil law, appears to^ be 
obsolete. 

[Authorities . — Fleta ; Wharton's Law Dictionary {de vent, inspi.) ; Blunt’s 
Amhler's Rep. 711; Spence, Eg. Jur. i. p. 617, & ii. cap. 5; Williams’ 
Haund. vol. ii. pp. 779, y 80 ; Tudor’s L.G. {Real Prop.), Notes to Viner v. 
Francis, pp. 798 foil. ; Cruise’s Digest, vol. iii. tit. 29, "Descent,” cap. 3, s. 11, 
& vol. vi. tit. 38, pp. 14, 15; Daniell, Ch. Pr. p. 105; Coke, 3 Inst. p. 50; 
Black. V. i. 116 ; Buss, on Grimes, iii. 6, 7, 122, 218-222. 


EpIdcmiCa — By several statutes the liOcal Government Board is 
empowered to frame and issue regulations to sanitary authorities prescribing 
the measures to be taken in the event of the outl)reak of any epidemic, 
endemic, or infectious disease. Begulations may be made (a) dealing with 
the speedy interment of the dead, (6) for house-to-house visitation, (c) for 
the provision of medical aid and hospital accommodation, and {d) for the 
promotion of cleansing, ventilation, and disinfection (Public Health Act, 
1875, 88. 130, 134 ; Public Health (I-iondon) Act, 1891, s. 82 ; and Epidemic 
and other Diseases Prevention Act, 1883, s. 2). The duty of enforcing 
these regulations is cast uj)on the sanitary authorities of the districts affected 
(Act of 1875, 8. 136), wlio are given powers of entry upon any premises or 
vessel for the purpose of carrying out the regulations (s. 137). For 
efficiently executing tlie requirements of tlie regulations, sanitary authori-- 
ties are authorised to borrow money from the Public Works Loan Com- 
missiqners, and certain formalities in connection with same may in urgent 
cases be dispensed with if the Local Government Board deems it advisable 
(Epidemic, etc., Act, 1883, s. 2). ^ 

Further powers were conferred upon the Local Government Board by the 
Public Health Act, 1896, by the provisions of which the Board’s regulations 
made under the Public Health Act, 1875, may be enforced and executed 
by officers of customs, officers and men of the coastguard, as well as by 
other authorities and officers ; in particular, the regulations may provide 
for signals being made by infected vessels, for questions to masters, for the 
detention of aflected vessels or persons on board the same, and as^to the 
duties to be performed in cases of s\ich diseases by masters, pilots, and 
other persons on board vessels (s. 1). Penalties are imposed by this 
Act as well as by tlie Act of 1875 for obstructing the execution of the 
I'egulatious. 

Various regulations have been issued from time to time by Jhe Local 
Government Board under these statutory powers; the most recent are those 
issued on 9th November 1896 relating to cholera, yellow fever, and plague 
(see Statutory Rules and Orders, 1896, p. 440). 

See Disb^ise ; Hospitals ; Public Health. 


^ Epilepsy. — The criminal responsibility of epileptics isgoyerned by 
t^c same principles as that of insane persons. See article Lunacv. 



EQUITABLE ASSIGNMENT 36 

^Ipjiacopal and Capitular Estates. — See Ecolksi- 

ASTICiii COIIHISSIONKRS. . ^ 

EQlISll 9 EC|UAlly. — iiy a devise or bequest to several {lei'soiis 
equally amongst them” or ‘*e<iiially,” a tenancy in common (^.r.) is 
ci'eated, unless this construction is inconsistent with tlie context (2 Jarm. 
Wills, 5th ed., pp. 1128 ct sry., where the cases are collected and discussed). 


EQU&Iity of St&tCSe — in their inttucourstMvith mch other all 
States are eiiimls. Whatever is lawful for one country is lawful for another, 
and what is unjustifiable in one is unjustitiable in another. In the cere- 
monial between States, in ofticial interviews and (‘orrespondence, at sea and 
in war, this equality is regarded as an essential attribute of national inde- 
pendence. 

Any right of revision by one State of the international treaties concluded 
by another State places the latter in a position of dependence, and its right 
to treatment us an equal ceases. See, on the other haiub Blockade (yv?>r) ; 
CoxcEKT, EunorKAN ; KArnAKGo : KKraisAii? : Kktoksiox. 

[AuthoHties. — HeIVtei*, Droit Inter. Pvhlie. trans. hy M. Bergson, Paris, 
.1866 : Klliber, Droit dcs Gens, edited by M. Ott, Paris, 1861 ; Vattel, Law 
of Nations, London, 1797 ; Twiss, Imw of Nations in 'lime of J*eaee, Oxfoi*d, 
1*884.] 


EQUCrry. — E([uerries (French, irurie, a sDible) are ollieers in the 
dei)artment of tlie. Master of the Hoise in the lioyal Houseliold, the chief 
of these being Cr(»wn e(|ueny and secretary to that otlicer. Tliere are 
others, ciilled equerries in ordinary; and to these offices and that of the 
Crown e(]uerry salaries ar(j attaclied. I'here are exti'a e(|uerries and 
honorary e(pierries, who re(*eive no salary. The Crown eiiuerry ejuinges 
with changes in tin* ministries: the office of Master of the Horse lacing 
politiefi. Tin* duties of the equerries are taken in rotation ; funl when the 
Sovereign rides abroad in state an e<|uerry goes in the loading coach. 

The households of the lioyal qu inces and princessi^s have iiffioers of tlie 
same denomination attached to them, but siilaries on their account are not 
charged upon the (’ivil List (see List ((.h mi.)) as those of the Sovereign’s 
equerries are. 


Equitable— 

Assignment. — The subject of the assignment of choses in action generally 
is dealt wit^i in vol. i. ]). ;»58; the ]»resent article is intended only to deal 
with two points having sjiecial relation to e([uit.Thle assignments of choses 
in action* viz. notk-e and the proeeAnre by wliich the assignee may recover 
the property assigned. 

A. Notice. — 1. The rule in JJearle v. Hall ( 1 82.‘1, il lluss. 1 ; 27 li. 11. 1 ; see 
voL i. p. 360 (5)) : If a secoml equitable {issignec of a chose in action, who 
had no notice {In re JInline.% 1885, 29 iCh. 1). 786) at th <4 date of the 
assigqiaent to him (Mutual Life Assn ranee Sonet g v. Langleif^ 1886, 32 Ch. Jj. 
460) of the* earlier equitable assigniuent, gives notice of his assignnieiittoto 
the trustee or debtor of the fund or dcl>t assigned before the trustee or 
debtor lias received notice of the earlier assiguiueut, he thereby obtai& 
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priority, although later in point of time. See generally Stephens v* Qreen^ 
[1896] 2 Ch. 148 ; In re WyaJtt, [1892] 1 Ch. 188, aff. as Ward v. Duneombe, 
[18fe] App. Cas. 369. 

The object of the rule is to compel an assignee to give notice, in flrder 
that anyone who deals with the assignor may be able to find out by im^uiry of 
tlie trustee or debtor what is the interest of the assignor {Lee,). It is a trustee’s 
duty to answer inquiries as to notices of eiicumbranees which come from^the 
beneficiaries {Ta^w v. Bonverie, [1891] :» Ch. 82 ; In^re Tillott, [1892] 1 Oh. 
86), but not if they eonie from strangers In re Dartnall, [1895] 1 Ch. 
474). It is not his duty (ajjparently) to pass on such notices to his successors 
(see Phipps v. Loveyrove, 1873, L. li. 1 Ec|. 80, cited below). Questions of 
priority depending upon notice, and of sufficiency of notice, all turn upon 
these considerations. ’I'lie authorities will be found stated at length in the 
notes to Ellison v. Elli^n ; White and Tudor, L. C., 7th ed. ; or to llyall v. 
BowleSf in the earlier editions. A few points only can be noticed liere. 

2. The rule applies only in favour of assignees for valuable consideratiojit, 

and accordingly a trustee in bankrui>tcy or an execution creditor cannot 
obtain ])riority by giving notice {(iorrinye v. IvwelL Works, 1886, 34 Ch. 
D. 128; Daols v. Freetky, 1890, 24 Q. B. D. 519; Jure Patrick, \im\\ 1 Ch. 
82). lint failure to give notice may cause a debt accruing du(3 in the course 
of a bankrupt’s trade to fall under the order and diB]>osition clause in bank- 
ruptcy (vol. i. ]). 360; Jtyall v. Bowles, 1747, I Ves. 348). The rule does 
not apply to interests in land, but does apply to money secured upon, 
or to arise from the sale of, laud {Jac v. Rowlett, 1839, 2 Kay & J. 531 ; 
Arden v. Arden, 1885, 29 Cli. D. 702). It probably does not app^" to 
assignments of shares in a comi>any which is ])recluded from receiving 
notice of equitable interests in its shares (])er Lord Selborne, SocUU GMrale 
dc Paris v. Walker, 1884, 11 App. Cas. 20; but see Bradfwd Bankbuj Co. w 
Brlygs, 1886, 12 App. Cas. 29). Such a company cannot itself acquire a 
lien in priority to an assignment of which, in fact, its officers have notice 
(/.c.). To obtain priority an equitable assignee of shares must be registered 
as a shareholder, or, at aiiyrate, be in a jiositioii to be so registered forth- 
with {Moore v. North-Western Bank, [1891] 2 Ch. 599). ^ 

3. Notice is sufficient to ])reserve priority against subsequent assignees if 
the trustees have such information as a reasonable business man would act 
upon wheiice-soever it comes {Lloyd v. Banks, 1868, L. K. 3 Ch. 488). The 
converse does not hold. In order to obtain ])riority by giving the first notice, 
a second assignee, himself, or soinecuie on his behalf, must give the notice 
{Arden v. Arden, 1885, 2i) Ch. 1). 702). It need not be in writing {Ex parte 
Agra Bank, 1868, L. It. 3 Ch. 555 ; see ne.xt aise). It may be given to an 
agent, e.g. a solicitor acting for the trustee or ilebtor in tlie matter (see 
Saffron Walden, etc., Building Society v. Rayner, 1880, 14 Cli. 1).^06). It 
must be given to the trustees uiuler whom the assignor claims, not to trustees 
of ail earlier settlement under which they may claim {Stephens v. ^reen, [1895] 
2 Ch. 148). If given to one of several trustees or Joint debtc»rs it efiective 
to preserve priority {Meux v. Bell, 1841, 1 Hare, 73 : Willes v. Greenhill, 
1861, 31 L. J. Ch. 1), and to obtain it, so long as the trustee or debtor 
receiving the notjee retains his position. The priority over an earlier 
assignee acquired by notice is lost on a change of trustees, unless the notice 
is, in fact, <*oiumunica led to thcii'*suct*csH<u's (TV^iy^w v. Loregrore, 1873, L. II. 
16 Eep 80 ; Rallows v. Lloyd, 1888, 39 Ch. 1). 686). But if a fir^t mortgagee 
has duly given notice to a trustee l>efore the date of a second mortgage, and 
[las thereby preserved the priority due to his earlier title, he does not lose it 
Uy the deatli of the trustee after the second mortgage is eflected. This is 
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becauM at the time of the Hocoiid mortgage the second mortogee mi^t 
by inquiry have ascertained the exiatenee of the first (In re Jrj/att, [1592] 

1 Ch. 188 ; [1802] App. Caa 200). 

5fotice must lie given after the right assigned* cjf, the debt, has come 
into existence (Johnatom v. Cat\ J881, L E. 10 Ch. I>. 17; WeMem 
Waggon^ efc., (Uk v . Wrst, [1802] 1 Ch. 271). It is of no importance 
wl\pt]ier the right is vested, reversimiary, or contingent (KifaU v. AVwcfos, 
mpra ; Ur ire v. UatiniSfer, 1878, L. R 2 Q. K I). oCO). 

Notice! are taken to be delivered in the order in which they would be 
received according to the ordinary course, #•.//. of the iu»st {(^aliahtr v. 

18G9, L. E. 7 Ch. 109). 

In the case of a fund in (\uirt, a stop order is the e<|uivalent of notice 
to trustees respecting a fund in their iiossession (vol. i. j). :>G1 ; lure Ifohnen, 
1885, 29 Ch. 1). 786 ; Stephem v. Orrev, [1895] 2 Ch. 148). 

Jl. Proeerhtre. — The assignee of a legal chose in action, ejj, a debt, if 
the assignment coni])lies with the requirements of the Judicature Act, 1872, 
s. 25 (6), can sue the debtor, etc., in his own name (vol. i. p. 254), so also 
can tlie assignee of an equitalde <*hose in action, since he (Hiuld, and must, 
have proceeded in e<|uitv before the Juilieatun* Acts (see the notes to FPi^ ni 
v. Ellison in Wliite and 'rudor s A. (\, 7th e<l. ; notes to Ryall v. Eowlrs in 
earlier editions: and th(‘ note to Jmlicatun* Act, 187*». s. 25 (6), in the 
Annual Uravtiee), If the chose in action is a legal right, and the above- 
meiitioued requirements are not CM»m])lied with, there is some doubt as to 
what course tlie consigiuHi should pursue. Order 16, r. 11, ju'ovides that no 
actyui shall he defeated for niis-joinder or non-joinder of ]»arties, hut this 
tloes not avoid the dilliculty, since, if the jdainlilV has m> riglit to sue, the 
defect e^innot (inohahly) he cured hy amendment (see and cp. Walcott v. 
Ljfons, 1885, 20 Ch. 1). 584, and AyseoiNjh v, Rtfllar, 1889, 41 (’h. 1). 241). 
There are thr(*e po.S8ihle course's. 

1. The assignei* may sue in his own iuum‘, the assignoi' hc'ing no party 
to the action. In Vauttelflrr v. Sovrrby.rtr., Socirtt/, 1890, 44 (Jh. I). 274, 
the mortgagor of a patent was held t<» he enlitled to sue alone for infringe- 
mentii^ It is, h<»wt?ver, suhmitteil that the olgection that the assignee 
cannot give a discharge is, as the law stands, an unanswerable (dqection 
to this r'ourse (Kiwj v. Victoria Inmraiar f/c., [1896] Ajq>. (5is. at j). 256). 
liefore the Judiwiturc Acts the assignee (Muild not liuve sued as suggested 
even in e(|uity (PartinfitoH v. Pailey^ 1826, 6 L 4. Eq. 170). 

2. He may sue in his own naiiie, adding the assignor as a defendant. 

The action in this form would clearly hcj maintainable (cj). Luke v. The 
Eonth Kensinyton Hold Co,, 1870, 11 Ch. 1). 121), hut the assignee might 
have* to pay the assignor’s <*osts unless the latl-cr had refused, on the 
offer of ‘a proper indemnity against the costs of the action, to allow his, 
the assignor’s name to be used as plain till' (see below). Eefore the tludi(»i- 
ture Acts » hill in this form could not have l»een niainUined in equity in 
a sirnplp ca.se unlc.ss the assignor had iirevented the assignee f)‘om using 
his name at law (Jlammond v. Messrvycr, 1828, 7 R J. Ch. 210). And 
since the Acts a vcstifi-f/iic trust is not entitled to sue in respect of the 
trust fund in his own name, unless there are special circumstances such as 
the inability of the trustee to sue (Bcnniwifldd v. Un:eter, 1886, 12 App. 
Cas. at p. 178), which make it necessary iio allow this to be done (Sharpe v. 
SanJPanl(^JRwy. Co,, 1872, L R 8 Ch. at p. 610 ; Meldrnm v. Scorer, 1887, 66 
lu T. 471). In such an action the Court would not join the assignor as a 
party without his consent (Turquand v. Fearon, 1879, L E. 4 Q. E. 280) qpd 
that of the plaintiff (Sanders v. Peek^ 1884, 32 W. R 462). • 
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3. Or the assignee may sue in the name of the assignor. It is sub- 
mitt^ that this is the proper course in all cases (see notes in White and 
Tudor, fj.’O.t tibi mpra). If the assignor consents, there can he no quesj^ion. 
If he would not, a Court of common law' would not fornieily liave stayed 
such an action at his instance, where he had been offered a proper indem- 
nity against (M>sts V. 7W///, 1831, 1 Dowl. r. ('. 306; Lmrs v. Bolt, 

1847, 10 L. .1. Kx. ,278; Dicey on J*aHies, ))p. 68, 69, 71 ; Archfjold’s 
Practice, 14th ed., p. 373), (ji* was not entitled to ])e indemnified, as where a 
wife sued in her husbamrs name {Chambers v. Donaldson, 1808, 9 l!;ast,471). 

A cestai~que trust is entitled to use the name of In’s trustee on the 
terms stated {Auster v. Holland, 1846, 3 Dow. & L. 740; Fletcher v. 
Fktcher, 1844, 4 Hare, at p. 78). 

[Authorities, — See generally White and Tudor's Z. C., nU vit. ; Fisher on 
Mortgages, 4th ed., p. 88 ; Ilobhins on Mortgages, p. 1494 ; Story's Equity, 
Eng. ed., cli. 27 ; and I^ke on Contracts, 3rd ed., p. 1005.] 

• 

Charge , — An equitable charge is such a charge on property as before 
the Judicature Act, 1873, would have been enforceable in a Court of 
equity only. An equitable charge does not imply a personal debt, but 
gives a right of realisation by judicial jirocess, or, in some cases, by power 
of distress (Coote, Mortgages, p. 336, 5th ed.). An equitable charge is 
included in the expression “mortgage" as defined in the Conveyancing 
Act, 1881 (see s. 2 (vi.)), and is accordingly within the provisions con- 
tained in that Act (see s. 15) under which a transfer of a mortgage 
instead of a reconveyance can be required by a mortgagor who is entitled 
to redeem. 

An equitable mortgage or charge ma}' be created — (1) by mortgage of 
the equity of redemption subject to a prior legal mortgage ; (2) by a written 
agreement to execute a mortgage of specified property, or (3) to deposit the 
title-deeds; (4) by deposit of title-deeds, with or without a memorandum of 
charge, with intent to create a security thereon. In the case of registered 
land a deposit of the land certificate is ecpiivaleiit to a depesit of the title- 
deeds (see Land Transfer Act, 1897, s. 8 (4)). » 

A mere covenant or agreement to give a security by mortgage,- or to 
settle lands of a certain value, or within a certain time, does not amount to 
an equitable charge (Fisher, Moiigages, pp. 85, 86, 4th ed.). 

An eciuitable mortgagee by deposit of deeds, with or without a memor- 
andum of charge, is entitled to foreclosure {James v. James, 1873, L. E. 
16 Eq. 153; Backhouse v. Charlton, 1878, 8 Ch. 1). 444). An erjuitable 
mortgagee may obtain a receiver. 

The lien of a vendor for unpaid purchase moiipy, or of a purchase! for 
deposit or purchase money paid, where the contract fails through no* default 
on his part, a lien created by a covenant to settle specified property, and 
other similar liens, are in the nature of ecjuitable mortgages, an(> effect will 
be given to them in equity (see notes in 2 Seton, pj). 1709-12, 5th ed.). 

See also Equitaulk Amignment and Moutgaok; and as to registration 
of an e<piitable charge under the Eegistry Acts, see Lam> Charges and 
Eegistry. 

Claim, — ^An equitable claim is* such a claim as before the Judicature 
Act, 1873, would have been properly cognisable by a Court ^f equity 
onl 3 fc Since the Act, law and equity are administered by the Supreme 
Cqjurt according to the rules laid down in tlie Act, by which if a 
plaintiff or petitioner claims any equitable estate or right, or equitable relief, 
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which^i^Uieretofore coiild only have been given by a Court of equity, the 
Court ^ to give the same relief as the Court of Chancery would liave (|^ven 
in a^uit or proceeding properly instituted before the Act ; and effect is to 
be givto ill like manner to equitable claims or defences on the part of a 
defendmt, whether raised by defence or counterclaim; and equities 
appearing incidentally in the cause or matter are to be recognised in the 
same manner in which ^tlie Court of Cliancery would have recognised the 
same before the Act ; so that there may be a final determination of all 
matters in* controversy in the proceeding between the parties, and multipli- 
city of legal proceedings avoided (see J. A., 1873, s. 24 (1) (2) (3) (4) (7)). 

Dcfeneefi. — Under sec. 24 (2) of tlie Judicature Act, 1873, the High 
(’ourt and the Court of Appeal have power to give effect to “ ef[iutablo 
defences,” and tlie Queen’s Hench Division in doing so will follow the 
(Mpiitable ]uactice as nearly as it <'an {Wahnaley v. Mumiy, 1884, 13 

B. 1). 807), and are required {ihid. subs. (4)) to recognise' and take 
notice of all such defences appearing incidentally in the course of any 
cause or matter. As to jdoading equitable defences in actions for the 
recovery of land, see 11. S. C. 1883, Order 21, r. 21 (w.), and Rkcovftv\ of 
Land. See also Conklict of Law and Equity; and as to notice of 
equitable defences in the County Court, article County Couuts, vol iii. 
p. 536. 

Estates and Interests, — Before the coming into o])era.tion of the Supreme 
Court of Judicature Act, 1873 (30 iV. Viet. c. GO), the above ))hrasc 
was commonly used to describe all tliose rights of ownership over, or 
in relation to, lands or hereditaments, or otlier s])ecitic claims, whether 
subsisting by way of lien or charge, or subsisting as a right to ccuniiel 
a conveyance by the person having the legal estate, whicli wei*e enforceabhi 
under the sejiarate jurisdiction of the Courts of equity, but wdiich, 
in the Courts of common law, were either not enfoic(*able, or, if enforced, 
were enforced only as contracts giving a right to damages for a breach, 
not as giving any specific claim to, or over, the lands or heredita- 
ments afiected by them. Sec. 24 of the above-mentioned A(jt in effect 
enacted, that in future the Courts constituted by the Act, which eml>raced 
tlie previously existing ('ourts, Imth of law and equity, should give to 
all equitable estates, rights, titles, and claims, the same effect which would 
have been given thereto by the Court of Chancery liefore the passing of the 
Act. Since the coming into operation of tlie Act, eqiiitalih*. estates and 
interests have therefore been equally enforceable with h*gal estates and 
interests, and in the same fcn'uni ; and it follows that, in tliis sense and 
to this extent, being enforceable in the Courts of law, they might now be 
styled legal estates and interests. But inasmuch as the eciuitable rules 
which were^reviously applicable to ecpiitable estates and interests differ in 
some respects widely from the legal rules applicable tf) legal estates and 
interests, and inasmuch as the equitable rules, though now enforceable 
in the legal remain unchanged in their general application, it follows 
that the separate designation of equitable estates and interests is rightly 
retained in practice. 

Equitable estates and interests may "be divided into several classes, as 
follows \—9 

1. Equitable estates, properly so called, which are formal limitations of 
the use, in such a shape as to be outside the scope of the Statute of Us®s, 
therefore taking effect as trusts. These estates are strictly analogous *to, 
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and conterminous in duration with, tlie legal estates to which they corre- 

3 d, and which would arise at law on similar limitations, whether made 
r the rules of the comiiion law, or under limitations of the use capable 
of being executed by the statute. They comprise estates autii vu\ 
estates for life, estates tail, whether general or special, and estates of 
fee-simple; and they include the limitation of tliose estates by way of 
contingent remainder. The legal rules relating to the limitation of estates, 
HO far as regards the ('construction of them, and the necessity for proper 
words of limitation to define the estate, are applicable to thesfe equitable 
limitations {MeyUr v. Meyler, 1883, 11 L. E. Ir. 522 ; In re Whistoiia 
Settlement^ Lovatt v. William^ion, [1894] 1 Ch. 661 ; Earl of Mountcaslul v. 
More-Smyth, [1896] App; Cas. 158). They were not liable to legal rules 
other than those relating to the limitation of estates. An equitable contin- 
gent remainder, created before the coming into operation of 40 & 41 Viet, 
c. 33, was not liable to fail l)y reason of the determination of the preceding 
particular estate, equivalent in duration to a freehold, l)efore the vesting 
of the remainder ; but e(|uitable contingent remainders were undoubtedly 
subject to the rule against i*emotencss, so far as regards the ascertainment 
of the time within wliich they must necessarily vest, if they should vest at 
all (Fearne, Oont Bern, 304, 305 ; 'ibid, 321 ; Berry v. Berry, 1878, 7 Ch. D. 
657 ; Ahlms v. Burney, 1881, 17 Ch. D. 211, at p. 229 ; Marshall v. Gi'ngall, 
1882, 21 Ch. D. 790). It is the better opinion, notwithstanding In re Frost, 
Frost v. Frost, 1890, 43 Ch. 1). 246, that legal contingent remainders at the 
common law are not subject to the last-mentioned rule. 

2. Limitations by devise, or by way of springing or shifting use, not 
ca])able of being executed by the statute, and therefore taking effect as 
trusts. They are in all res])ects analogous to, and conterminous with, the 
legal limitations, imkiiown to the (tommon law, but recognised by the 
Courts of law under the Statutes of Wills and the Statute of Uses, known 
as executory devises and other executory limitations. Such equitable 
limitations are subject to the h^gal rules, so far as regards construction and 
the necessity for pro])er words of limitation. 

3. Ecjuities of redemption subsisting upon mortgages, when the t^tate of 
the mortgagee had become absoluUi at law. These ])eculiar rights, which 
differ wiclely from the equitable estates hitherto considered, though they are 
often confused with them, do not require any words of limitation, in their 
inception, to define their extent ; inasmuch as, by the well-known rule, the 
intendment of equity, even without the insertion of any express proviso for 
redemption, casts upon the mortgagor an equitable right having the 
same extent as his legal estate prior to the mortgage; except that, in 
general, a tenant in tail, who had barred the estate tail by common 
recovery, took an estate in fee-simple by way of equity of redemption ; and 
now, by the Fines and Eecoveries Act, 1833 (3 & 4 Will. iv. c. 74, s. 21), an 
absolute bar of an entail effected for the purpose of a mortgage, operates 
as a permanent bar of the entail, notwithstanding the expression of a 
contrary intention. An equity of redemption, so soon as it has come 
into existence, and while subsisting as such, descends in the same matmer, 
and can be conveyed by the same assurances, and for estates, or, rather, 
interests, of the same duration, as if it had been a legal estate of the 
like quantunob vested in the mortgagor. But a contingent remainder, derived 
out of an equity of redemption in fee, was not, before 40 & 41^Vict.^. 33, 
liable to destruction by the premature detennination of the particular 
e|itate ; and was subject, as regards the time of its vesting, to the rule 
a^inst perpetuities {Astley v. Mveklethwait, 1880, 15 Ch. D. 59). 
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4. lAstly, we come to wliat may be called iiondescript eipiities, consist- 
ing in a right, under certain circumstances, or upon the hap].)cning of 
a contingency, or the performance of a condition, to demand a conveyance 
of the legal esUite from the jierson in whom it is vested: such as arise 
in wills, ui)on a devise to trustees, with directions to convey in a specifieil 
manner at a future time, or upni an ojHion to jmrchase at a future datt‘, or 
on performance of a condition, or on the failure of a trust for (*onversion, or 
upon the election of a bAieticiary under a trust for conversion on his Iteeoming 
absolutely* entitled and electing tn tiike tlie |>ro[»erty m It must 

suffice here to indicate in outline the nature of this somewhat wide and 
vague class of cipiities, which, like equities of redemption, to which they 
bear much resemblam^e, are often confused with ecpiitable esbites, i)rt»perly 
so called, without attempting any detailed examination. AVith regard tt) 
the conveyance, as distinguished fnnn the origin, of equitable estates 
and interests, it is conceived that the following laile, wliicli was laid down 
in 1890 by North, J., in an uiire])orted e>iisc, re]»r(Nsciits tlie. law: Every 
assurance of any e(|uitablc esUite or interest in how(*V(»r arising, 
which is intended to pass aniiiteiest (»f the qnantum of a fee, must, if imivlf 
by deed, contain such words of limitation as, at law, would be sullieipm for 
the limitation of a legal fee. And, in general, it is conceived that all 
assurances of existing e([uitablc interests, ]>y wJiatevcr instrument made, 
must contain such words of limitation as would bo necessary at law, in 
an instrument of the like nature, to give eflect to lh(^ intention. 


Execution . — See Execujtion. 


Lien . — See Lien. 

Movtijwje. — See Mortgage. 

Owner. — See Equitarle Estate.^ mul Interests: Estates: Moiitgage. 
Plef . — Sec Equitarle Claim ; E(.»urrARLE Ikfeuees. 

Relief. — See such headings as Si’EciFic Peiikormanck. 

See Set-off. 

Waste . — See Conflict of Law and Equity and Waste. 


Equity. — The word “ equity '' is used by lawyers and legal writers 
in various senses (see Austin’s Jurisprudcnecy ch. xxxiii. ; Story’s Equity 
Jurisp^^uderm, ch. i. ; Co. Lit. 24 h ; and Equity of a Statute). Of these 
by far the most important is its meaning as the name of what Austin 
proposed to call “ Chancery I^w,” and what can only he defined as tliat 
portion of remedial justice which was formerly exclusively administered 
by a Court of equity as contra-distinguished from that portion which 
was formerly exclusively administered by a Court of common law 
(Story, 8. 26). It is with equity, in this sense, that the pFCsent article 
is coiv^erne^. 

English equity was in many respects analogous to they«^« qynBtonwm, 
Both were designed to modify the rules of another and older system witj^ 
out recourse to direct legislation, and both became, in course of time, highly 



42 ■ * ' EQUITY * 

organised and very extensive divisions of the law. There is, however, little 
wasfant for the once current opinion that tlie rules of English equity were 
to any great extent adopted from the Roman law. The contents of the two 
systems have few resemblances which cannot be explained by the fact* that 
they were alike supplementary systems, and alike the result of importa- 
tions from current morality into the domain of law to meet the 
necessities of a highly civilised community. The conditions under which 
equity developed in England differed from those in* operation at Rome in 
two material circumstances. The Chancellor did not announce Worehand 
the principles upon which he intended to act in modifying or supplementing 
the common law, as the Prictor did at the beginning of his year of office. 
He could only deal with each particular case as it came before him. And 
Englisli equity was administered in and by a separate Court, while the 
Jus pmtorium was administered concurrently with and l)y the same 
tribunals as the jm civile, 

1. Histm^y , — The equitable jurisdiction of the Court of Chancery owed its 
origin to the petitions for redress of private grievances which were, in early 
times, addressed to the king or his council, in cases where the remedies 
provided by the common law were inadequate or unavailable. It was 
founded upon the judicial authority, forming part of the Royal prerogative, 
under which, so late as the reign of James i., the king still claimed power 
to intervene in matters of private right (see Maine, Anc.icnt LaWy ch. iii., 
Early Law and Custovi, p. 190). In the fourteenth century it becamfe the 
regular course to refer these petitions to the C^iancellor, and soon afterwards 
the petitioners began to address themselves to liim directly. Tlie juris- 
diction of the Chancellor sitting alone can be traced as far back as the reign 
of Richard ii. (Dicey on the Privy Council ; The Selden A^ociettjs flelect Cases 
in Chanccryy p. xviii.). He called the party complained of before him by 
the “ writ of sitbpmm!' ^ aud as the representative of the regal power from 
which the Courts of common law were themselves derived, made such order 
as he tliought “justice and equity*’ demanded. The frequency of such 
applications to the Chancellor led to the institution of a regular Court. A 
definite system of procedure grew up, and a body of principles was 
adopted. Before tlie reign of Elizabeth the petition or bill of complaint, 
with its accompanying interrogatories, and the answers of the defendants to 
these, had already marked out the characteristic procedure of the modem 
Court of Chancery, — acting in personam and requiring the defendant to 
state his case on oatli. From the earliest period of which a record remains 
much attention was paid to precedent where any could be found, and to 
the ciirsiis curiw (1 Spence ^167 ; Kerly, p. 100). It was probably due 
chiefly to the absence alike of reports and of the formal writs of the common 
law, that the Court of Chancery lemained so Jong open to the charge that 
“its decrees were rather in the nature of awards, formed on the sudden pro 
re natay witli more probity of intention than knowledge of •the subject ” 
(3 IfiacJf. Com, p. 4‘>.*»), and that it “ varied as the length of tlie Chancellor’s 
foot” (Selden *8 Table Talk), Under Janies i. the development of equity 
passed through a critical stage. Lord Ellesmere claimed the right to take 
away from a successful plaintiff at law the fruits of his judgment, by an 
injunction restraining him from pursuing it in cases where the judgment 
was deemed* to be inequitable. • This the judges, led by Coke, oontfested, 
but on a refereiuie to the king, he decided the case in the ©Ohantellor’s 

* ^ This writ was commonly ascribed to John Waltham, a Master of tlie Rolls under 
Richard in. (Pari. Rolls, 3 Hen. v.; 1 (^ampbeirs Livesy p. 296). It is really of older 
date (see 1 L. Q. R. 162, and Tht Selden Society^e Select (Jaeee in Chanceryy Intro, p. xiv.). 
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favour ?(Gary*8 Bqmis, App. ; Camjibeirs Lives, ii. p. 236 ; Had of OafonFs 
case, 1616, 1 Ch. Eep. 1 ; White and Tudor’s Z.U. ; see also Bacon’s Wo0ks^ 
ed. 1527 , vii. p. 244, and 3 Co. Insf. p. 125), and the pre-eminence >of 
equity Was secured. From the time of Lord Nottingham (1673-1682) 
the development of equity as a definite and scientific system of law con- 
tinued without break. Lord Nottingham treated it as already become 
snch» a system. And glthougli it was called a (/ourt of Conscience, he 
declared, “\fith such a conscience as is only naturalu cl interna this Court 
has nothing to do; the conscience by which I am to proceed is mei'ely 
civilis €t polUica, and tied to certain measures” (Cook v. Fountain, 1676, 3 
Swan, at p. COO). During the great Chancellorships of Harclwicke (1736- 
1756) and Eldon (1801-1 827) “the system of our (’ourts of equity ” became 
“a lal loured connected system governcMl by esUihlished rules, and bounil 
down by precedents from which they do not depart, although the reason of 
some of them may perhaps be liable to objection ” (3 Black. Oim. ji. 432 ; 
cp.»Lor<l Eldon’s stJitement in Gee v. Pritchard, 1818,2 Swan, at p. 414). 
Modern ecjuity made no pretence to find a remedy for every wrong 
for which the common law lias not provided one (.» Black. Com. p. 430 ; (\k 
Day V. Brownriijij, 1878, 10 Ch. D. 294). But notwithstanding tliis, many 
of the rules of equity are of quite recent date. “We can name the 
chancellors who first invented them” (Jessel, M. II., In re HalletVa Estate, 
1879, L. 11. 13 Ch. D. at p. 710). 

2. Modern Eqaity. — Before tlu' Judicature Acts the jurisdiction of tli(* 
Court of Chancery was divided into three liranches, — its exclusive, 
concurrent, and auxiliary jurisdiction. The law of Trusts, Moutoaciks, 
married women’s property (see Husbanh and Witk), and the administra- 
tion of estates (see Exeix’TORS and Administrators) are examples of the 
contents of the first division: the sjiecial equitable remedies, SrEciKlc 
Bekformance of contracts, Injunction to prevent a threatened wrong, and 
relief against Benai/uks are illustrations of the second; and the jirocess of 
Discovery in aid of an action at law is the principal example of the third. 
This division, which was liased entirely upon the separation of Courts of 
equity a^iid Courts of law, has now lost its meaning. 

Speaking generally, the luoad distinctions between substantive equity 
and the common law may be said to be — (1) that equity paid more attention 
to the intentions of parties to a transaction and less to the form into which 
the transaction itself was east, and (2) that, for many purposes, it treated 
as done what had been agreed to be or ought to have been (lone. For 
example, the mortgaged estate was treated by it as the property of th(* 
borrow’er, the trust estate as tlie property of the beneficiary, a penalty as 
security only for the performance of the obligation to the breach of which 
it was annexed, an agreement to give a charge as eiiuivaleiit to the charge 
itself (In VC Slraml Music Hall Co,, 1865, 14 W. 11. 6), and an agreement for 
a lease as ec^hivalent to a lease (Walsh v. Lonsdale, 1882, 2i Ch. D. 9), 
provided the tenant was entitled to enforce it (Chetwynd v. Morgan, 188(), 
31 Ch. D. 596 ; cp. also the doctrines of Conversion and Satisfaction). 
Except in regard to stipulations in contracts as to time (see Tilley v. Thomas, 
1867, L. E. 3 Ch. 61, and Time), there was no difference between the rules 
of construction of a statute or document at law and in equity (3 Black. Com, 
p. 430; In re Terry & White's Controjct, 1886, 32 Ch. D. at ^p. 21, 28; 
TilUy w. Themas, supra ; Beal on Legal Interjrretalion, p. 52). 

3. Maxims of Equity. — It was at one time supposed that the doctrine^ 
of equity could be deduced from, or grouped around, a few elementary prin-^ 
ciples capable of summary statement in the form of maxims (see Francis, 
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Moasum of Equity ^ 1739). The attempt to do this was long ago found to be 
an^dle one, but it may be useful to enumerate a few of the more general 
maxims, since they arc still frequently quoted and referred to (see Maxims 
OF Equity ; Storj% ch. iii, and Com. IHy. tit. “ Cliancery ”). 

Efiiity Acts ** in personam!* — It is not ne(*-essary, therefore, in order to 
groumi its jurisdietion tlifit the property involved in a suit should be 
situated in England (see the notes to Penn v. Lmd Baliimorc in "WUiite 
and Tudor’s L. &., and E^oiny v. Orr-Evmiffy 1883, 5 App. Cas. 34). 

He that comes into Equity must do Equity, — For instance, if relief is given 
against an inequitable bargain, the consideration paid by the defendant must 
he returned (see Catching Baiigains) ; and if in a redemption action the 
mortgage money is not paid, the mortgage will l»e foreclosed. So a husband 
seeking to recover liis wife’s jiroperty in equity was compelled to assign 
to her a sliai-e of it (Husband and Wife). The maxim apjdies only to 
equities arising out of tlie matter in resi)ect of which relief is sought 
{United States v. Mika, 1867, 37 L. J. Ch. 129; Gihsmi v. GoUismid, 184)4, 
f) De G., M. & G. 757 ; lla/tison v. Keating, 1844, 4 Hare, 1). 

He that combes into Equity m ust have clean Hands. — llic meaning of this 
is that where a claim is Ijased upon an inequitable transaction, e.g. a fi’aud, 
it will not be enforced (Com. Dig. tit. “ Chancery,” ed. 1822, pj). 620, 621). 

Vigilantihus non dormientibus arjuitas suhvenit (sec Acjquikscjence). 

Where Eqnitim are equal the Lav) qvremils (sec MouTiiAGE, Tacking ; 
and Lkcml Estate). 

Qui prior est tempore potior cst Jure. — As between })erson8 having only 
equitable interests, if their e([uities are in all otlier respects eipial, priority 
of time gives the lietter e^piity ” (per Kindersley, V.(\, in Bice v. Bice, 
1854, 2 Drew, at p. 78; see Moutgage). 

Equality is Equity. — Tlie princi])al a 2 )plication of this is to the case of 
joint owners, who are treated as owners in common in equity (see notes 
to Lahc V. Craddock in White ami Tudor’s L. C., and Joint Tenan(t). 

4. Equity under the Judicature Acts. — Hie Judicature Act, 1873, jirovides 
that the Courts shall administer law and equity concurrently. So that if 
a party to an action claims any equitable estate or right, or relief on any 
equitable ground against any deed, instrument, or contract, or any right, 
title, or claim, or any relief founded u])on a. legal right which couhl, before 
the Act, have only been given in eijuity, the C’ourt must give the same 
relief as the Court of Cliancery ought to have given (s. 24), and it must 
give effect to all equitable titles, rights, duties, and liabilities appearing 
incidentally in the action (s. 24 (4)). And the Act, after dealing with a 
number of specific, instancies in which the rules of law and equity had been 
in conflict or at variance, provides generally that, in all such crises, the 
rules of equity shall jirevail (s. 25). 

The object of the Act was not to alter substantive rights, Imt only to 
simplify the procedure l»y which they were enforced. Under the system 
of distinct Courts, j)i*oceeding on distinct and in some eases antagonistic 
principles, it sometimes hapi»encd that juirties in the course of the same 
litigation were driven liackvrards and forwards from (,’ourts of law to 
Coiui)B of equity, and from (’ourts of equity to Courts of law (Chancery 
Commission Eeport, 1852, pp. 1, 3). This was the evil to which the 
reform was addressed. “ Ther^was no fusion of law and equity, nor any- 
thing of the sort. It was vesting in one tiibunal the adniinistration of 
both in every case” {yev Jessel, M, E., in Salt v. Cooper, 1880, 16 Ch. D. 
^at p. 549). The equitable doctrine of part performance, for example, 
which affords an answer to a plea of the Statute of Frauds in a suit for 
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Bpecifil j^rformance, does not enable the Court to give damages for breach 
of the contract, where it refuses specific performance, because the Court^of 
Chancery would not have entertained a suit for such damages at all {In re 
^ortXkmberland Avenue Hotel Co,y 1886, :13 Ch. D. 16 ; Lavery v. Pursell, 
1888, 39 Ch. D. 508). It has nevertheless happened in many cases that 
the assmiilation of jurisdictions has o^ierated in practice to alter rights. 
Thus in an ejectment action a plaintitf can now get discovery from a 
piir^iaser for value witlftuit notice, although the Court of Chancery would 
have refusell it {Iml, Coopc ct Co, v. Ummersou, 1887, 12 Ajjp. Cas, 300), 
and the discovery may enalJe him to recover the land where he would 
otherwise have failed. So a laiullord can distrain u]K)n a tenant holding 
under an agreement for a lease ( v. Loimluk, mpra). 

Actions to enforce rights which formerly fell under the e.vclusive 
jurisdiction of the Court Of Chancery are assigned to the CilAXOEiiY 
Division. 

^[Authoritie.^, — See tlie following writers on e<|uity Story, Spence, 

J. W. Smitli, 11. A. Smith, and the various titles of this work dealing with 
equitable subjects. For the history of the etpiitable jurisdiction of the 
Court of Chancery, see Si»ence, C-ampbeirs JAms of the Lord CluiM*'llors^ 
Sir Duffus Hardy’s Introduction to the (lose Kolls, t^elect CnuM in 
Chamcry (Seldeii Society), articles in the Law Quarterly Review, i. 
pp. 162, 443, and Kerly’s HiMorieal Si-etrli. tf the IJfjuilah/r Jurindivtion of # 
the Court of Chancery.] 


Equity, Courts of.— See Chancklluu; Ciianckuv Division; 
Duioiam; Equirv; hAN(\\sTKu; Suphemk Court ; York. 


Equity, Maxims of See Ki^uity ; Maxims of IXmjitv. 

Equity of a Statute. — Tliis expression is used in two senses. 

1. In Kniyhi v. Farnahy, 1706,2 Salk. 670, it is used as meaning the 
]uinci]»le or ground of a rule of law or equity a(t)pted by analogy to a 
statute. 

2. It is also used in some early cases as an equivalent for the 
“ equitable ('onstruction ” of a statute {Russel v. Frat, 1589, 1 Leon. 193), The 
theory in vogue in the seventeentli century and even later was that a remedial 
statute should receive an “eciuitable construction, on the strength whereof 
the Court of K<[uity was ]aepared to modify the language and extend the 
oj)eration of a statute far beyond its exact words ” (see Jtwome Tax Com- 
missiomrs v. Femsel, [1891] A])]), (-as. 542, for the opinion of Lord Halsbury, 
L. C.). The most salient instlinces of this mode of construction are those 
of the Statute of LimiUitioiis, 1623, and the Statute of Frauds {Britain v. 
Rosmter, 1883, 11 Q. B. D. 123; Alderson v. Matldison, 1883, 8 App. Cas. 
467 ; but many other examples are collected in Maxwell on Statutes, 2nd 
ed., 354-362). 

In the eighteenth century the words equitalde construction were 
explained as meaning in accordance with the intention of rarliament {R. v. 
WUliajm, 17^46, 1 Black. W. 93 ; 1 Burr. 402). 

In this century the notion of construing statutes by equity or otherwise 
than according to tlie fair and obvious meaning of the words used ha^ 
been discredited, and with the fusion of law and equity has been abandoneif; 
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except ia the case of statutes in pari maUrid with those which have already 
reeved an equitable construction not plainly excluded by the later Act 
(Maxwell, le. 363). 

[AvihorUies . — Dwarris on Statides, 617; Maxwell on Statutes, 3td ed., 
354-364; Wilberfurce on Statutes, 238-242; Hardcastle on Statutes, 2nd 
ed., 86-88, 320-330.] 


Equity of Redemption.— See Fokeclosuke; MeBTGAGs. 


Equity to a Settlement.— See Husband and Wife. 


Erasures.— See Wills. 


Erect; Erected; Erection. — For the legal signification of 
these terms, see Philpott v. St. Gemjc*s Hosp'ital, 1858, 6 H. L. 338; 
Ckamherlaync v. Broehett, 1873, L. It. 8 (3i. 206; and Stroud, Jiid. Diet. 
See further, the article London (County), Buildings 


Error. — See Conditions ok Sale, vol. iii. ]i. 258; Contkact, 
Mistake, ibid. p. 343. 


Error, Clerical.— See Clerical Ekuor. 


Error, Writ of. — A writ of error was formerly the principal 
mode of redressing erroneous judgments in the various Courts of record, 
whether superior (Joiirts or inferior Courts, and w^hether exercisiii^ a civil 
or criminal jurisdiction. 

Before the Judicature Acts error in law lay from inferior Courts 
of record, in the first instance, to the Queen's Bench, and from the superior 
Courts of law at Westminster to the Court of Excliequer Chamber, and 
thence to the House of Lords. 

The w’rit of error with respect to civil causes in tlie superior Courts was 
taken away by tlie C. L. 1*. Act, 1852, s. 148, and error was made a step in 
the cause. The Act did not ajiply to criminal cases (B. v. Seale, 1865, 5 El. 
& Bl. 1), nor to the inferior Courts. By Order 58, r, 1 of 11. S. C. 1875 
(now repealed), bills of exceptions and proceedings in error were abolished ; 
this did not ajiply to criminal proceedings (R. S. C. 187^, Order 62). 
No bill of exce])tioiis, however, lay in any criminal case (see Arch- 
bold’s Criru. Cases, 21st ed., p. 184). Whether the abolition applies 
to inferior Courts of civil jurisdiction is not so obvious, as no express 
mention is made of them; but it would seem that it does (see Le 
Blanch v, Ileuter's Telegra 2 >h Co., 1876, 1 Ex. I). 408 C. A.), and that 
ap])oals from such of tliose CouFts as error lay from to the Queen's Bench 
come within the purview of sec. 45 of the Judicature Act, 187^, and 
that the Divisional Courts for hearing appeals from inferior Courts ai'e how 
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but tfalf will be limited to the matters which could formerly have been raised 
upon a writ of error, viz. some error in law apparent on the face of Jihe 
recordi not aided at common law (see Aid hy YBaDicx) or by the statutes of 
Jeofatb and amendment. Thei*e were some inferior Courts from which 
a writ of error did not lie, cjj. the Sheritts* Court in the City of Ixindon or a 
Manorial Court (see It v. Old Hall, 1869,1. IL 2 P. & D. 515), and some 
othej:s not now important to mention. (For the law anil practice as to error 
from inferior Courts bffore the Judicature Acts, see Archbold’s Practice 


of the Q. JJT, C, P.y aiul Exch, Dirndom if the Hvjh Cmirt, IMth ed,, ch. c.\. 

8. 5 ; and for the law as to error generally, the note to Jaqaes v. Cesar, 
Wins. Saun. 101). The remedy for errors in a Court not of record was by 
writ of false judgment {qsX 

The Statutes 19 Geo. in. c. 70. s. o, and 7 & 8 Geo. iv. c. 71, s. 6, make 
[)rovision for a stay of e.xecution upon a writ of error from an inferior 
Court of record where the damages are under £20 by recognisance in 
doyble the sum adjudged to be recovered. 

Error from the Mayors Court of London under the M. C. L. 1*. 
Act, 1857, 20 & 21 Viet. c. clvii. s. 4, which formerly lay to the Co!:ri 
of Exchequer Chamber, now lies to the Court «)f Ajipeal (v)ud. 
Act, 1873, K. 18, subs, iv.), not in the mode provided by the Act, but 
by notice of a])peal as regulatiMl by K. S. C. Order 58 (see Le Blanch v. 
Reuter's Telq/rajih Oo.^mpra ; Prifor v. City Ofees Co., 188‘», 10 Q. B. 504; * 
and Candy’s Mayor's Court Bract ire). 

Error in Criminal Cases. — By sec. 19 of the Judicature Act, 1875, 
subject to any rules of ( ’oin t to be made under that Act, the prac.tiee and 
procedure in all criminal cases in the High Court Jind Court of Appeal 
are to remain as l)efore; they were excepted from tlie llulcs of the Supreme 
Court of 1875 : they are also excepted frmn the )>reHent ones of 1883, and 
are now governed by the Crown Oflice Buies, 1880. 

The writ lies for cveiy sul)stantial defect ajjpeai ing on the fai*e of the 
record, for which an indictment might have been (juasluMl, (»r which would 
have been fatal on demurrer or in arrest id* judgment provided such defect 
is not cured by verdict, and no i|uestion of law has been reserved under 11 
& 12 Viet. c. 78. Olijections on account of formal defects must be taken 
before the jury are sworn (14 Sc 15 Viet. c. 100, s. 25), and mere trivial 
defects are cured by the verdict (7 Geo. iv. c. 04, ss. 20, 21) (sec AMENDMENT 
IN Criminal Proceedings). 

At common law some defective averments are cured by verdict if it 
appears to the Court that the verdict could not have been found on the 
issue without ju’oof of the averment {Ifeyman v. Jt, 1873, L E. 8 Q. B. 
102 ; and see It v. Goldsmith , 1873, L. B. 2 ( ^ B. 74). The total omission 
of a necessary averment would be fatal on error {R. v. Aspinall and Others, 
1876, 2 Q. B. I). 48). So would the omission of the actual words of a libel 
(Bradlauyh Another v. It, 1878, 3 Q. B. D. 607 C. A. ; but the law has 
been changed as to obscene libels, 51 & 52 Viet. c. 64, s. 7). 

If upon an indictment for murder a man be convicted of manslaughter 
as an accessory after the fact, the judgment will be reversed on error 
{Richards v. R,, 1897, 13 T. L. R. 254) ; or if one be tried and convicted at 
the Quarter Sessions for an offence not cognisable there (ii v. Balcestraw, 
1696, 3 Salk. 188; and sei? further the fases referred t(» in* Arch) mold’s 
CrimiTfpl Qems, 21st ed., pp. 217-220). 

A writ of error is the only remedy where a judgment lias been givmi 
upon a demurrer to an indictment, as the Court for Crown Case^ EeserveiL 
lias no jurisdiction in such cases {B. v. Faderinann, 1850, 19 L J. M. cT 
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147). It also lies to reverse an outlawry (q,v.) (H. v. Wilkes^ 4 Burr. 
25«5). 

It is not a ground of error that a judge in his discretion has discharged 
a jury who were unable to agree to a verdict and ordered a fresh jury to be 
impanelled ( Wimor v. R., 1866, L. R. 1 Q. B. 289 ; ibid, in Ex. Ch. 390) ; 
nor that consecutive terms of penal servitude have been awarded upon 
separate counts of an indictment charging distinct offences, althougl^, the 
aggregate punishment is in excess of that allowed by law for one offence 
{ji, V. GoLstro, 1881, 6 App. Gas. 229); nor that the provisions of the 
Vexatious Indictments Acts have not been complied with (Boater v. R, 
1888, 57 L. J. M. C. 85). 

Error in feuit lies where some matter of fact is alleged which does not 
appear on the record, but which, if substantiated, would vitiate the pro- 
ceedings. For tliis purpose the writ must be returnable in the Court in 
which the proceedings have been conducted ; hence the description error 
coram nobis ; therefore it cannot be assigned upon the record of an inferior 
I Court. 

I It is neither error in fact nor in law if the whole of the special jurors struck 
under the old practice were not summoned, nor that the special jury panel 
was called over and a tales prayed before the time for which they were 
summoned, for it is not competent for a party to aver anything inconsistent 
with the record {Irwin v. Ch'ay, 18G7, L. li. 2 H. L. 20). 

Error does not lie upon a summary conviction (see Itayniond (Ld.), 469 ; 
Payne v. Wriyht, 1892, 61 L. J. M. C. 114; R v. Steele, 1876, 2 Q. B. 1). 37).' 

To TiiK Queen’s Ben’cii Division. 

Error lies to the Queen’s Bench Division where there has been a trial 
upon indictment or inquisition in the Crown Court at the assizes or at the 
Central Criminal Court or at a Court of Quarter Sessions. For a recent 
instance of a writ of error from the assizes to the Queen’s Bencli Division, 
see Richards v. R, 1897, 13 T, L. 11, 254. 

A writ of error is an original writ formerly issuing from the petty bag 
or common law side of the Court of Chancery, but it now issues from the 
Crown Office of the Supreme Court (see E. S. C., 13th January 1889). It is 
directed to the judges of tlie Court in which the judgment complained of 
was given, and it may be likened to a certiorari to remove the record, and 
is in the nature of a commission to judges of a superior Court of Appeal 
by which they are authorised to examine the record upon which a 
judgment lias been given in an inferior Court (in a relative sense), and on 
such examination to affirm or reverse the same according to law (Bac. 
Ah\ Error ”), or in some cases to amend the siime or give such judgment as 
the Court below ought to have done. The writ cannot be issued without 
the fiat of the Attorney-General {Castro v. Mniray, 1875, L. 11, 10 Ex. 
213), which is granted at his discretion (see R, v. Nc^vton, 18^, 4 El. & Bl. 
869) — a discretion with which the Court will not interfere {R, v. Olark, 
1859, 7 W. R. 601 Q. B.); nor will the Court {R, v. Newton, supra; R, v. 
Lees, 1858, 27 L J. Q. B. 403) or the Lord Chancellor do so if the Attorney- 
General refuses it (/w 7r 1868, 11 Cox C. C. 311). But the Court 

may quash the writ if it has been improperly obtained with the object of 
a compromise {Alkync v. R, 1 835, 5 El. & Bl. 399). 

To obtain the Attomey-Generars fiat it is necessary to layjbefoiuhim a 
certificate of counsel showing some ground of error, together with a memorial 
^getting forth the material facts of the case and to verify such facts by a statu- 
tory declamtion. The writ will be sealed and issued at the Crown Office 
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upon t!ie tiat (for form of fiat, 8tH> C. 0. R. App., No. 125; and of 
writ, N4 126). p 

I^'<^ion is made by C. 0. Rules 179, 199, 200, and 201 for a stay of 
execution pending the proceedings of writ of error or appeal to the House 
of Lords, and for the rearrest of the plaintiff in error in ciise the writ be 
quashed or the judgment affirmed (and see Duffdalc v. IL, 1853, 2 £L & Bl. 
129). 

^he writ when obtaiAed must be liHlged with the proj^er officer of the 
Court to which it is directed ; that official will then make a transcript of 
the record and return it to the Crown Office annexed to the writ (C. 0. R. 
185). The original indictment need not be returned, and although a 
transcript only i.s i*eturned it is treated as the original record. If the 
whole record he not certifieil, or imt truly certified, the jdaintifr in error 
may allege a diminution of the record and pray a writ of certiorari to have 
the alleged omission certified (4 Black. Com. 383 ; Kiiuf v. J2., 1845, 7 Q. B. 
795^; or if matters be not correctly stated on the record they may lie 
amended on motion to the Court to which the writ is directed (Gregory v. 

J!?., 1848, 15 B. 957). But it would seem that diminution cannot bi- 
alleged upon a record from an inferior Court {Jftt/e v. Clare, 1704, 1 Salk. 
266). As to matters wliich need not be set (»ut, see MeUkh v. Richard- 
son, 1832, 1 Cl. & Fin. 224; Newton et ux v. Boodle, 1848, 18 L. J. C. P. 

73 ; Gully v. Bishop of Exeter, 1830, 10 Barn. & Ci*es8. 584; Bunn v. 11,, 
1848, 12 Q. B. 1035 AlUu/ne v. 11, 1855, 5 El. & Bl. :199 ; Gregory v. R„ 
184G, 8 Q. B. 508; ibid. 15 C). B. 957; Aylkt v. //., 1786, a^Bro. P. C. 
529, 2nd ed.). 

After the writ has been returned, the plaintiff in error must assign 
err(»rs according tr» the j)ractioe regulated by (-. 0. Rules 187-191. 
Generally in cases of felony th(‘ personal appiNiranco of the jdaintiff in 
error for this purpose is necessary, but latterly it has beuii dispensed with 
(see Richards v. IL, [1897] 1 (). B. 574). 

Strictly sf>eaking, error in fact and in law cannot be assigned together 
l)ecau.se of Ditclicity (see R, v. Carlile, 1831, 3 Barn, k Adol. at p. 364), and 
because they necessitate two distinct modes of trial, but the rule has not 
l>een rigidly enforced {ihid,\ KnovMcn v. R., 1864, 5 B. & S. 532). Though* 
several errors in law juay ho assigned together, hut one error in fact may 
be pleaded, and such assignment must conclude witlj a verification (see 
Jagues v. Cesar, Wins. Saun. 101 y). 

If issue be jV)ined upon an error in fact, it must be set down for trial 
in the same manner as any other jury cause; but if, when error in fact is 
well assigned and according to Umn, it is answered by m nullo est errcUum, 
the fact is tliereby confessed, and tljo answer is in the nature of a demurrer 
and will be disposed of as an error in law (for form of assignment, see 
App. to C. 0. R., No. 129). 

The practice with regard to joining in error is governed by C. 0. Rules, 
192-195, and as to the entry for hearing by 196, 197. 

Upon the argument one counsel only is heard on each side. Counsel for 
the plaintiff in error Ijegins, and has a reply (C. 0. R. 147), The Court 
may either aflfirm or reverse the judpnent of the Court below, and 
upon reversal may discharge the plaintiff in error from custody, or 
pronounce the proper judgment, or remit ttie record to the Court below 
in order that such Court may pronounce the proper judgment (11 & 12 
Viet. c. ^8, 8. 8 ; and see Holloway v. R., 1851, 17 Q. B. 317). 

C. 0. R. 203 makes provision for the repayment of any fine received ^ 
back by the plaintiff in error upon his admission to bail ; Q 0. Rules 203 
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and 206 for his render to prison; and C. 0, B. 205 for the mode of 
I'eikoning the time of imprisonment in case the judgment be affirmed. 


To THE Court of Appeal. c 

Error in law lies to the Court of Appeal from the Queen’s Bench 
Division — 

1. Upon judgments given in that Court upon writ of error ; 

2. Upon convictions on indictments found In, or removed into, or 
informations filed in that Court ; but only upon some error of law apparent 
on the face of the record (Jud. Act, 1873, s. 47). 

The jurisdiction of the Court of Exchequer Chamber was transferred to 
the Court of Appeal by sec. 18 of the Judicature Act, 1873, and, subject to 
rules of Court, tiie practice in all criminal proceedings in the High Court 
and Court of Appeal respectively remains as before the Judicature Acts 
(Jud. Act, 1875, 8. 19). 

A writ of error for this purpose (Form App. to C. 0. R, No. 135) 
must be obtained in the same manner as the writ of error to the QueW’s 
Bench Division, as above described, and the practice thereon is regulated 
by C. 0. Buies 207 to 215. Tlie rule in the Queen’s Bench Division as 
to hearing only one counsel on each side {supra) is not followed in the 
Court of Appeal. 

If judgment be given in the Court of Appeal in favour of the plaintiff in 
error, that Court may pronounce the proper judgment, and order his 
discharge if in custody, or remit the record to the Queen’s Bench Division 
to be dealt with according to law ((1 0. li 215; see King and Another v. 
R, 1844, 7 Q. B. 795). 

An appeal lies from a judgment of affirmance in the Court of Appeal to 
the House of Lords without writ of error, but only with the leave of the 
Attorney-General (App. Jur. Act, 1876, ss. 3, 4, and 10; see Appeals to 
THE House of Lords — Criminal Causes). 

[Authorities. — Archbold’H Crim. Cases, 21st ed., and Short and Mellor’s 
Crown OjSke Practice.'] 


Escape (0. Fr. Eschapc) Med. T^at. Ex-caj^are ). — In the widest 
sense of the term an escape is ‘‘where one that is arrested gaineth his 
liberty before he is delivered by course of law ” {Termes de la Ley). But it 
is usually confined to cases where the prisoner gets away without the use of 
force, or the custodian voluntarily or negligently lets the prisoner out of his 
custody. Where the prisoner is by force or fraud relieved by others against 
the will of the custodian, it is termed Bescub {rem>m), g.v.\ where the 
prisoner uses force to obtain his liberty, it is termed Prison-Breaking 
{q.v.). Escape in law is quite distinct from flight from justice before arrest 
or pursuit ; as to which, see Arrest ; Extradition ; Fugiti'je OFFBNDERa 

Criminal Gases . — It is a common law offence for a prisoner in custody on 
a criminal charge to escape from lawful custody, whether he be innocent or 
guilty of the offence charged, and irrespective of any question of connivance 
or neglect by his custodians. The offence is a misdemeanour in the nature 
of a high contempt, punishable on indictment by fine and (or) imprisonment, 
with or without Wd labour (14 & 15 Viet. c. 100, s. 29). 

It is immaterial whether the escape is effected by force or artifice art 
an consequence of neglect, and whether it is made from thS custSdians in 
transit to a gaol or lock-up or from the gaol itself; though in the latter 
event it is usually styled and punished as Prison-Breaking (Hawk., P. 
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bk. i. ^ 19 ). It is also iuiiiiatetial whether the prisoner is in custody for 
examiMlion or trial or in execution ; but in the latter case he falls witkiu 
the enactments punishing prisonei's found at large during the currency 
of an*unexpiied seuteace of penal servitude or imprisonment, or contrary 
to and without satisfying the terms of a <*onditional jmrdon. PARDON ; 
Penal Servitude; Prison. It is n<it now the practice to indict a prisoner 
for csca]>c before trial, since if ho is n*tak(‘ii he can U' sunicieiilly punished 
on clmviction. • 

It is also an oHeuce for any jiei-son wh<» lawfully has the custody of 
a jierson actually and lawfully arrest(?d fora criminal matter, either volun- 
Uirily or negligently to permit him to ewuipe from custody until he is 
delivered therefrom hy due course of law (Hawk., P. hk. ii. c. 19, 
ss. 1 , 2, 3, and 4). 

There is a certain amount of aiuuent learning as to what amounts to 
such an arrest as will or will not make the (‘ustodian amenable for an 
escape ; but in substance the cust(»dian will be liable for letting his prisoner 
go, ‘unless (1) he lie not held on warrant and the ciriuimstanees of suspicion 
are so slight that the imjuisoument is false: (2) he he held on a warrant whirli 
obviously and on the face of it is irregular and bad (Hawk., P. ( ■., bk. ii. i. 19, 

SB. 2, 24). The hooks also draw some distinction l>otween escra^ from the 
custody of oilicers of the law and that of juivaU^ ]H>r8ons, but it is of degree 
onlyand not of kind, sa ve that a ])rivate person can discharge himself of further 
liability by turning over his pris(»ner to the }>roper public oiticer, i>. sheril!', 
gaoler, or constable, or by taking him before a magistrate (Hawk., P. 0., bk. ii, 
c. 20). 

An esc4ipe pei’iiiitted by a (uistodian is said to he voluntary where the 
cu8t<idian gives the prisoner his liberty with the ol)ject of saving him from 
trial and punishment. Hawkins (P. (\, hk. ii. e. 19, s. 10) and Kussell 
(6th ed., vol. i. p. 891) seem to limit this to ])er8onB accused and guilty of 
capital oHences; hut according t(» Archhold (( V. /V., 21 st ed., p. 911) and 
Stephen Or. Law, fitli ed., ]». 1 15) it is immaterial whether the otVence 
was treason, felony, or misdemeanonr. The common law imnislnnent for 
a voluntary esciijx* is said to liavci l)een tlie same as that fur the crime 
of wliiclT tlie prisoner was accused (Hawk., P. (J., hk. ii. c. 19, ss. 14, 
22), hut coidd n(»t he punislied except uptui rearrest and eonviction of 
the escaped prisoner (Ste])]i. JHfj. fV. Lnv\ oth ed,, p. 115). In modern 
times a voluntary escajie of a felon, if sutliciently delilx‘rate, would render 
tlie custodian liable as an accessory after the fact, or in certain events 
for conspiracy to defeat the course of justice; and irrespective of these con- 
siderations the custodian is liable to eonvi(^tion and tine and im]iriHonment 
for a misdemeanour, which may Ikj described in the case of a private person 
as a high contempt, and in the ease? of an ol!ic(»r (»f tla? law as oflicial mis- 
conduct (Archb. Or. J*l., 2lHt cd., 912). 

An escape^is said to be negligent where the j)ri8oiicr commits suicide 
or escapes against the will of hi.s custodian, hut without force and in con- 
sequence of insutticient care or vigilance of the custodian or of siihordinates 
for whom he is responsible (Kuss. on Crimen, 6th ed., vol. i. p. 892). It is a 
misdemeanour ]>unishable at common law' by fine or imprisonment without 
hard labour, and the guilt or innocence of Hie prisoner is immaterial (Hawk., 

P. C., bk. ii. c. 19, s. 14). The view of Hawkins (hk. ii. c. 19, «. 31) that 
it was punislied by fine only, adopted in Eussell, vol. i. p. 897, is based on 
a misconceptiSn of the nature of fines in the mediieval Courts, and on omission 
to consider that they were made as a compromise of the proceeding or sub- ^ 
stitution for the imprisonment which the Court could impose (2 Pollock^ 
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and Maitland, Hist Eng, Law, 512). Ccmstfibles who iiedigently let their 
prisoners escape are punishable for neglect of duty. See Police. 

There is no modern precedent of an indictment of a private person or 
official for negligently allowing the escay)e of a criminal prisonef, and 
while various statutes provide that the transfer by a gaoler from the prison 
of his county to another county under their provisions is not to constitute 
an escape, the enactments relating to aiding prisoners to escape are con- 
fined to the case of prisoners actually in a gaol or ‘prison, and will be Sealt 
with under Piuson-Hkeakin^j. • 

But at common law and under the Accessories and Abettors Act, 
1861, persons who aid a prisoner to escape from custody before he is put 
in gaol are liable as principals in the ofience of escape or the offence of 
Ebscuk; and see Fuoitivk Offenders; Navy; and they are also guilty 
of felony (against 16 Geo. ii. c. 31, s. 3) if they assist a prisoner to attempt 
to escape from a constable or peace officer canying him to prison under 
a warrant for treason or felony (Steph. Dig, Grim, Law, 5tli ed., 118). 

Recapture. — The custodian of a prisoner is said not to be entitW to 
retake liini where he has voluntarily permitted his escape (Hawk., P. C., bk. 
ii. c. 19, s. 12); but this means no more tliau that lie cannot purge his 
offence by so doing. Where the escape has arisen from negligence, the cus- 
todian by fresh pursuit, and retaking l>efore the prisoner gets out of sight, can 
purge his offence, the escape not l)eing regarded as complete till the prisoner 
is out of sight (Steph. Dig. Grim. Lav\ 5th ed., 116; Clerk and Lindsell 
on TorU, 2nd ed., 175), and even if he has got out of sight is entitled 
to pursue and retake him; l)ut the recapture can be pleaded by the 
custodian merely in mitigation of the ]>enaity incurred by reason of his 
original neglect (Hawk,, P. C., bk. ii. c. 19, s. 12). 

Considerable controversy lias from time to time arisen on the question 
whether the olficera of the law or persons entitled to apprehend or detain 
a person accused or suspected of crime are entitled to kill him on pursuit 
if they cannot otherwise stop him, or to kill him to prevent his escape after 
arrest. It seems to be agri^ed that the custodian is not entitled to kill 
to prevent escape from custody on a civil charge, nor from custody on 
a charge of niisdemwinour (R. v. Fordrr, 1825, 1 Lew. C. G. iff ! ; Jiuss. 
on Griithcs, 6th ed., iii. 132; 1 East, P. (I, bk. v. s. 91 ; Hawk., P. C., bk. i. c. 
28, H. 13). Wliere the escaped jirisoner is accused of a capital offence, the 
custodian appears to be entiiled to kill him if he (*.aunot otlierwise retake 
him ( Jl , V. Dodsoti, 1851, 2 Den. Cr. (1 35); but it is not clear whether the 
mitigation of the severity of the law as to punishments for felony during 
this century can be regarded as reducing the right of the officers of the 
law to kill a I'ugitive from justi(?e. With resi>ect to convicts under sentence 
of penal servitude escaping from prison, questions arose in 1896 owing 
to the si looting of an escajiing convict on Dartmoor (see 32 L. J. N. 4 ; 
43 Pari. Deb. N. S. 188 ; 44 ihiit 508), which cannot Ijp regarded as 
settled, and which have led to a revision of the (Jonvict Prison llules. 

IVisoners of War. — Assisting the escape of prisoners of war is a felony 
punishable under 52 Geo. ill. c. 156. 

As to escape from reformatoHcs and industrial schools, see Industrial 
Schools ; Reformatory. 

As to escape of inehriatesm lunatics, see Inebriates Act^; and 
Asylums, vol. i. p. 381. 

• GivU Cases . — The common law offence of escape does hot app^ to 
^ prisoners in custody on civil process. But where a sheriff or his officers 
permit a civil prisoner to escape who is not bailable or bailed, they are 
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liable attadiiueiit (Iteven, 2ml ed, 321), luul are now also 

aumiiii^ly puniHliable for misconduct under see. 29 of the Sheriffs At»t» 
1887 J[60 & 51 Viet. c. 55). At common law an action for damages also 
lay against the high sheriff fur any loss sustained through the escape by 
the party at whose suit the prisoner was arrested. Under the section 
above cited (s. 29) the high slieriff and his oftieers eoncerntjd are also 
liabk to an action for clebt, for forfeitiiie of £200, and the damages sus- 
tained; whip]) must be brought within two years of the offence. Under 
5 & 6 Viet. c. 38, 8. 31, persons other than sheriffs w’ho allow an ^escape 
of a debtor or executor are liable to an action of damages at tl'ie suit 
of the execution creditor. 

Any keeper of a prison who tiikes a reward to connive at the esetipe of 
a civil prisoner incurs liability to a fine of £500, loss of office, and 
incaiiacity to serve again (8 & 0 Will. iii. c. 27). 

[Author Hies, — Hawk., 1*. C., bk. ii. (r. 10,20; Hum, Justice, 30tli cd., 
tit.* “ Escape ” ; Buss, on Crimes, Gtli ed., vol. i. ]>. I'^SO; Aredih. fV. /V., 
2lst ed., 911; Stephen, Dif/, Crlm. Law, 5th ed., 115-120: (\m. Via 
tit. “ E8ca])e ; Vin, A hr. tit. “ Ksc'ape.** ] 


Escape Warrant was a warrant issinal under statutes of 1702 
and 1707 (1 Anne, St. 2, e. 6, and 6 Anne, c. 1 2, ss. 1-4), iMissed for the better 
[ireventing escapes out of the Queen’s Bench and Fleet jirisous. The.se 
Acts dealt with persons coimuitted, leudered, oi* charg(*d in the custcKly 
of the marshal of the Queen’s Bench or to in the Fleet prison either 
in execution or n])on mesne jn’ocess, or for contempt by disobedience to an 
order or decree of any of the superior Courts at Westminster, If such a 
jjerson escfiiMal or was at large, one judge of the* (Jourt liaving cognis- 
ance of the jiroceeding had aulhority in which the ja isonm* was arrested 
(oil the oath of one or iiiori* witnesses) to grant a warrant addressed 
to all sheriffs, mayors, and <*onstal)le8 of England, Wale.s, and Berwick-on- 
Tweed, for the arrest of the ja’isomu’ and liis conveyance to the place 
used as a debtors’ prison in the county of arrest (0 Anne, c. 1 2, s. 1 ). The 
Acts do not apjdy to criminal cases, and a sj>ecial exce}ttion is contaiiKwl in 
the Act enalding the (Jrown to deal with the ])risoner if actmsed of any crime. 
The Flekt Pkisox was ])ulled down in 1845, and its occupants removed 
to the Queen’s Bench Prison in Southwark, wliu h was discontiinuHl in 
18C2 and ^^’hitecro8s Stieet l*rison snhstitut<Ml (25 & 20 Viet. v. 104, s. 2). 
Holloway Prison has now Ix^eii made the Queen's jn ison under 25 20 Viet. c. 

102,8. 12. See Secretary of State’s Order of dune 15, 1889, St. II. I'fc 0.,Jlevi8ed, 
vol. V. p. 057. The Acts seem still, so far as th(‘v are unrejiealed, to a]i)dy U* 
Holloway Prison ; hut tluMroiieratiou is iiecess;irily reslricteil to jicrsous held 
for coutem]>t or under writs or warrants in lla* nature of in: exeat TCfjua, 
or under the Bankruptcy Acts. 


Escheat — The rule of law under which, on the extinction of the blood 
of a holder of land, the land reverts to the lord of the fee. Such extinction 
can now take place only by failure of heirs, but until 1870, when corruption 
of blood (^.r.) was aliolislied by the Forfeiture Act, it might*take place, 
except«iu th# case of gavelkind lands, on attainder for treason or murder, 
and until 54 Geo. iii. c. 145, 1814, upon attainder for any capital feloriy 
(see Attaindeu ; Foufeituue). Escheat is of feudal origin, and one of the/ 
five marks of feudal tenure; it applied, however, etiually to tenure by 
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socage, by which, since 1660, all Estates of Inheritance (except 
thbse held by Frankalmoign and Copyhold Lands) have been held (12 
Car. il. c. 24). The most common cause of escheat is bastardy* (see 
Bastard), for a bastard, being nullius JUius, can have no heir but an heir of 
his body. On an escheat of freehold, tlie Crown, as lord paramount of all 
the lands in the kingdom, obtains the land unless some other person can 
show that tlieland was held of liiiu and not of thci, Crown, in wliich case he 
is entitled to it (see Doc v. Rcdfcm^ 1810, 12 Etist, 9G). An alienation of 
the lands in the owner^s lifetime, or a disposition by will, j)revents escheat ; 
but it lias been doubted whether the Wills Act applies to such a case, and 
whether, therefore, the will of a person who has no heir shoidd not be 
attested by three witnesses, as 1>efore the Act. In consequence of the fact 
that since the Statute of Qivki Jiviptorcs (1290) it has not been lawful to 
create a tenure of an estate in fee-simple, eases where tenure of a lord 
other than the Crown can be shown are rare. By the Intestates Estates 
Act, 1884 (47 & 48 Viet. c. 71, s. 4), the law of escheat is thenceforward 
to apply in the case of the death intestate and witliout lieirs of owners of 
estates or interests in incorporeal hereditaments in the same manner as 
if tlie hereditaments were corporeal (/v/. in the case of a rent - charge). 
Formerly an incorporeal hereditament did not escheat, but sinqdy became 
extinguished. The law of escheat apjdies to copyholds as well as to 
freeholds, but a cojiyhold cannot escheat to the Crown ( Waller v. Dennc^ 
1798, 2 Ves. Jun. 170, at p. 187). The lord is entitled to claim it, and if he 
has not created in it any estate not demised or demiseable by copy of 
Court Roll (which destroys its cojjyhold character), he may again grant it 
out to be held by copy {FrcnclCs case, 1576, 4 Co. Rep. 81 a). A present- 
ment by the other tenants of the tenant's death is not necessary, but 
a proclamation must be made at three siu'cessive Courts for the heir of the 
deceased, and if no copyholder was present at the Court, these proclama- 
tions are not binding on any ])erson whose right is alVected unless they 
be served on him within one month (Stat. 4 & 5 Viet. c. 85,8. 86, 1841 ; see 
as to proclamations. Ecclesiastical Comvii^sumers v. Farr, [1894] 2 t). B. 420 ; 
and Ikighton v. Bekjhtmi, 1895, 48 W. R. 685). A lord taking by escheat 
takes subject to the wife's freel)ench (see HusiiAND and Wife), and to any 
lease duly made by the copyhohler or other jn’ior interest duly created. 
On a common law enfranchisement the right t(» escheat cannot be reserved, 
but it remains after an enfranchisement under the Copyhold Act, 1894 
(57 & 68 Viet. c. 46). Formerly, upon the death intestate and without heir 
of a trustee or mortgagee of freehold or copyhold land, the lord was entitled 
by escheat, and it was doubtful whether he was Imuiid if he had no notice 
of the trust or mortgage ; but by the Trustee Act, 1850 (18 & 14 Viet. c. 60), 
the provisions of which are re-enacted by the Trustee Act, 1893 (56 & 57 
Viet. c. 68), the High Court is empowered to make a vesting order as 
to such lands (see also In re Godfrey, 1888, 28 Ch. I). 205). * On the death 
intestate and without heir of a ccstm/ktjne trmt or mortgagor, there was no 
escheat (see Gallard wHawMm, 1884, 27 Cli. D. 298), but in the former 
case the trustee took the estote discharged fiom the trust, and in the latter 
the (Mjuity of redem[»tion belong«».d ti> the in(»rtgagee, subject to the 
mortgagor's debts. But now by the Intestates Estates Act, 1884 {vibi 
the law of escheat applies in tTie same manner as if the estate or interest 
were a legal one, and by tlie sfime Act an undisposed® of beneficial 
tnterest in real estate is for the purjioses of the Act treated as if an 
Sc intestacy had occurred, so that the Crown or other lord is entitled to such 
beneficial interest if there is no heir (see In re Wood, [1896] 2 Ch. 596). 
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As to procedure where tlie Crown, Duchy of Cornwall, or Duchy of 
Lancaster claims, see the Escheat (Procedure) Act, 1887 (60 & 51 Viet 
c. 53); see also Copyhold. 

[Auihoritics, — Williams, Real Property^ 18th ed. ; Challis, Reul Pi'opcriy^ 
2nd ed., 1892 ; Elton on Copyholds, 2nd ed., 1893 ; Scriven on Copyhol^f 
7th ed., 1896 ; Lewin on Trusts, 9th ed., 1891.] 


Escort. — See Convoy. 


Escrow. — The word escrow ]»ro|)erly sijinilieH writiiiji. When an 
instniment is delivered to a [jerson wh(» is a stranger to it, to be by 
him delivered to the other party or }»arties to it upon the i)erformance of 
some condition, it is styled an escrow, that is to say, a mere writing as dis- 
tinguished from a deed. Where, however, the condition has been performed, 
the instrument takes eflect from the time of its execution. An example of 
an escrow is tiie execution and delivery of a pundiase dtHMl of real esUh. 
by a vendor to his solicitor, to be delivere<l tn the ]nirclias(‘r on the pay- 
ment of the purchase money. 

In delivering an instrument as an t‘scrow, it is not necessary to sUte 
formally that it is delivered as an es(*row : the mere fact of its being 
delivered to take eflect ujjon a condition hiang suilicient to constitute it 
escrow; for instance, if parties employing the same scdicitor deliver to him a 
deed with instiuctions that it is not to take etlect until something further 
is done, such deed will take eilect as an escrow {Milhrshlp v. lirooh, 1860, 5 
H. & N. 597 ; uXash v. Plyn, 1844, 1 flo. & Jjat. 162). It is laiil down in 
Shepherds Tonchsfone^ y]). 58,59, “that thcMlccd he d(divered to one that 
is a stranger to it, and not to tlu* ]»arty to whom it is iiiaih*. hut never- 
theless it has been lield in a. iiiodern case that thedeliv(uy to tlui solicitor of 
the grantee, who is in a sense the grantees agent., «>f an instrument executed 
by the grantor, will not cmive.rt an instrument from an (‘scrow into a diicd, 
}>rovide<4 that the delivery is of such a chai’acter as to m^gative the fact that 
a delivery to the grantee was ordtued ( Wuth his v. AVrsA, 1875, L. If. 20 Eq. 

p. 162). 

[Authorities. — Shei)herd, Totnli stone, 58, 59; (fo. Lit. *M)a\ Smith on 
Contracts’, Elj)h instone, Jntrodnvtion to (\mm/iineAvy, p]). 47,48; and see 
further, article Deed.] 


Esquire {Armiyer — Seuti/er). — Tla? term es(piire(in Norman-Erench, 
cscuyer) originally denoted the attendant of a knight wlio bore liis shield or 
amour; and it is translated in medimval Latin by armiyer or scutifer. 
Esquires weA aspirants for knighthood and below that degree, as in their 
modem condition they continue to be. The title is not one of dignity (see 
Honour), but as it is termed of w'orshii>. Accoi’ding to Sir Edward Coke 
(2 Inst. 668) every one is entitled to l»e termed esquire who lias the 
legal right to call himwdf a gentleman ; the latter l>eing a man who 
lawfully bears a coat of arms either conferred upon liim or inherited. But 
there is a certain amount of doubt as t5 wlio are entitled to be termed 
esquires. An estate, however large, is said (Blach. Com bk. i. ch. xii.) not 
to confer the right ; but in Pen^ivs v. The Mariujc and Uemral TranelUrs 
Insurance Co., 1860, 2 El. & El. 317, it was held that a description in 
life policy of the assured as an esquire wjmj not untrue, although he was 
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an ironmonger in business, if he were in that ijosition of life in wliich 
people are usually so addressed. 

The following classes may be mentioned as certainly recognised esquires 
upon all occasions of ceremony or of precedency, and for the purpose of 
legal description : — 

1. All the sons of peers and lords of Parliament during the lives of 
their fathers, and the younger sons of such peers^ etc., after their fathers’ 
deaths ; the eldest sons of the younger sons of peers, and their eljiest sons in 
perpetual succession ; 

2. Noblemen of other nations ; 

3. The eldest sons, and probably all the sons of baronets and the eldest 
sons of knights; 

4. Persons bearing arms by letters patent with the title of esquire; 

5. Esquires of the Eatli, and their oldest sons according to tlic statutes 
of the Order (y.v.) ; 

6. Barristers-at-law, by their office or ])rofe88ion ; • 

7. Justices of the peace and mayors while in the commission or in 
office; 

8. Persons liolding any superior office under the Crown ; 

9. Persons styled esquires by the Sovereign in their patents, commissions 
or appointments ; 

10. Attorneys in colonies where the departments of counsel and 
attorney are united. 

[Authorities, — Coke, 2 Inst, 668 ; Black. Com, bk. i. ch. xii, ; Com, Hig, 
tit. “Dignity”; Burke, Peerage, art. “Precedency.” See also Honour, 
Titles of ; Knighthood ; Precedence.] 


Essoin^ Essoign, or Exoine {Emigner, 0. Med. Lat. 
Mxsoniare), — (1) The allegation of an excuse for non-appearance at the 
appointed time in answer to a writ; (2) the excuse itself. Making the 
excuse was termed casting the essoin. The meducval procedure as to 
essoins is set out in Bracton, de Essoniis (ed. Twiss, vol. v. p. 130^. The 
excuses usually allowed were (1) de malo lecti, bed-sickness (13 Edw. i. c. 17) ; 
(2) de malo veniendi, hindrance by sickness in coming; (3) ultra marc, 
absence beyond seas, on pilgrimage or the king’s service or otherwise 
(3 Edw. I. c. 44). Viner (-46?\ «.«;.) gives also a fourth, protection, as to which 
see Protection, Writ of. The essoin could not be made by the party in 
person and need not be verified by oath (1259, 43 Hen. iii. c. 20 ; 1 Stat. 
Eealm, 10), except where the king’s service was set up. Originally an 
essoin could be obtained after appearance, but under the Statute of Marl- 
borough (1267, 52 Hen. ill. c. 13) one essoin only was allow’ed after issue 
joined; and essoins after appearance were forbidden in 1275 (3 Edw. i. St. 
West. 1, cc. 42, 43, 44), and by a statute attributed to 12 E(fw. ii. (1 Stat. 
Eealm, 217), further provisions are made for limiting and challenging 
essoins. 

Ttie superior Courts had an essoin day on the first general return day 
of a term, on which essoins were received and entered in the essoin rolls 
made up by the proper officers (3 Black. Com, 277 n\ 3 Chit. Oen, Pr, 
Law, 89-93)! • 

There is an abundance of learning (Yin. Ahr, tit. “ Essoign Q.”) astto the 
proceedings in which essoins could be cast. Essoins ceased to be of utility 
Vn the change of procedure in personal actions (2 Will. iv. c. 39), and on 
the abolition of real actions (3 & 4 Will. iv. c. 27, s. 37) ; and the essoin day 
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was ii^lished in 1830 (11 Geo. iv. and 1 Will. iv. c. 70, s. 6; Price v. 
1832, 1 Dowl. P. C. 448). • 

{^4^ikhoTUus, — Bracton, de EsmUis^ smh citry Vin. Ahr, tit. “Essoign**; 
(7o»i. 2%. tit. ‘‘Exoine.*’] 


Estate and EtTectS.^ — The word “estate/* when used without 
the qualification real or personal, or as signifying an interest in land, has 
the same meaning as tlie word “ effects/* namely, property in the widest 
sense; and the phrase, if also unqualified, is simply coextensive with each 
of the 8ej)arate words. In a will they would, if sUinding alone, jmss real 
estate ; and whether in ]»artioular crises they do or do not, dej>ends on the 
intention of the testator as gatliered from ilie context {l^tohea v. 

1851, 20 L. J. Ch. 343; Coard v. Iloldcrnrsii^ 1855, 20 Beav. 147 ; and the 
cases in Jarman on WillSy 5th ed., pp. 670-705, and Theobald, Xair of 
mils, 4th ed., 175-178). 


Estate and House Agent • — ^Thc ordinary businesB of an 
estate and house agent is to introduce purchasers and tenants for, and to 
negotiate for the sale and letting of, houses, sliops, and other i)ropertie8, on 
commission. 

AuthoHty and Dutm . — An estate or house agent who is instructed to 
find a purchaser for proj.>erty has no implied authority to enter into a 
contract for the sale thereof, e\ en if the ])rinci})al names a fixed minimum 
price, because it is not usual for such an agent to enter into contracts on 
his principars behalf unless (‘xju’cssly authorised to do so. It is his duty 
to submit any offers whicli may be made to him to the principal, and if he 
enters into such a contract without express autliority, the j)rincipal is not 
bound thereby (Chadburn v. Moore, 1892, 61 L. J. Cli. 674 ; Hamer v. Sharp, 
1874, L. K. 19 Eq. 108; Prior v. Moore, 1887, L. II. 624). As to the 
duty of an estate or house agent to exercise reasonable <uire in the conduct 
of his business, see Hayes v. Tindall, 1861, 1 B. & S. 296 ; Smith v. liarion, 
1866, 15 L. T. 294. As to his duty with regard to accej)ting a cheque in ' 
lieu of cash where he is authorised to receive payment of money, sec Papt 
V. Westaeott, [1894] 1 Q. B. 272. 

LiahilUy to Third Persorus . — An estate or house agent may become liable 
to^ third jjersons by contracting personally {Long v. Millar, 1879, 4 (J. 1\ D. 
450), or by entering into a contract without the authority of tlie ju’incipal 
(see Principal ANU Agent, Implied Warranty of A iithority). 

llemnneratioih — *rhe right of an estate t>r liouse agent to coiiuiiissiou or 
remuneration for his services is govermxl by tin* same general jirinciples as 
those which govern the right to remuneration of agents generally, as to 
which the redder is referred to the article on 1*uincipal ani> Agent. In 
this article, reference will be made to those cases, and those coses only, in 
which the claims of estate or house agents were in dispute. Where, as is 
very often the case, an agent is employed to find a purchaser or tenant, on 
the terms that he is to receive a fixed commission, to be payable only in 
the event of succe-ss, he is facie not entitled, in the absence of 

success, to claim any remuneration for the* services rendered fn trying to 
effect a sale er procure a tenant, because such a claim is inconsistent with 
the terms of the contract {Green v. Mides, 1861, 30 L. J. C. P. 343). So, 
if the commission is payable on completion of the transaction, the agent# 
has no claim, unless either the transaction is completed, or the non-com- 



ESTATE AND INTEREST 


58 

pletion thereof is due to the default of his principal (Lott OuthmiUe^ 
18&3, 10 T. L E. 76 ; Kirk v. Evans, 1889, 6 T L E. 9 ; Benmgfidd v. 
Kynastm, 1887, 3 T. L. E. 279). Where, however, the agent has procured 
a purchaser, or otherwise done all that he contracted to do, and the 
principal refuses to complete, the agent is entitled to recover, as damages 
for wrongfully preventing him from earning his commission, the full 
amount which he would have earned if the transaction had been duly <R)m- 
pleted {Prickett v. Badger, 1856, 1 0. B. N. S. 296). And wlierp the com- 
mission is payaWe upon a purchaser being procured, it is sufficient, 
as a general rule, if the agent procures a binding contract which is 
accepted by the principal, or otherwise substantially procures a purchaser, 
though the transaction afterwards goes off, whether by reason of the 
principars default or not (Horford v. Wilson, 1807, 1 Taun. 12; Rimincr 
V. Knowles, 1874, 30 L. T. 49G ; compare Grogan v. Smith, 1890, 7 T. L E. 
132). 

To maintain a claim for commission upon a transaction, it is necessary 
for the agent to show that the transaction was a direct result of his agency 
(Tallin v. Barrett, 1889, G T. L. E. 30 ; Lops v. Bourke, 1884, 1 T. L. E. 58), 
and that it was within the scope of his authority to bring about such 
transaction (Gillow v. Aherdarr, 1893, 9 T. L. E. 12). If an agent is 
employed to let an estates, and tlie tenant ])rocured by him subsequently 
buys it without further communication with him, lie is not entitled to 
commission in respect of the sale {Toidniin v. Millar, 1887, 58 L. T. 96). 
So, if an agent lets a bouse for a term, and the tenant subsequently takes 
it for a further term through the intervention of some other agent, the 
agent procuring the original contract is not entitled to commission in 
respect of the further term {Curtis v. Nixou, 1871. 24 L. T. 706). But it is 
sufficient for the agent to show that he introduced a person who ultimately 
became a tenant or ])urchaser in consequeiuje of such introduction, thougli 
the transaction was completed tbrougli the instrumentality of other agents, 
and though he was not netting for the principal at the time of the coni- 
• pletion {Burtim v. Jf ughes, 1885, 1 T, L. E. 207 ; Green v. Bartlett, 1863, 14 
C. B. N. S. 681: Thom^mn v. Thomas, 1895, 11 T. L. E. 304; Ex parte 
Biirrant, 1888, 5 Mor. Bky. 37; Mansell v. Clements, 1874, L. E. 9 C. P. 
139; Steere v. Smith, 1885, 2 T. L. E. 131). Where there are several 
introductions by different agents, it is a question of fact which intro- 
duction brought about the transactiem {Barnett v. Brown, 1890, 6 T. L E. 
463). 

[Authorities, — Bowstead on Agency \ Evans on llemunemtwn of Com- 
mission Agents.'] 


Estate and Interest. — By the sale of a persons “estate and 
interest ” in a proi>erty and business it was held in Pearh^i v. Pearson, 
1884, 27 Ch. D. 145, that the goodwill of the business passed to the 
purchaser. See also Stroud, Jud. Did. 


Estate Clause. — in conveyances of estates prior to the Convey- 
ancing and Law of Property Acf, 1881 (44 & 45 Viet. c. 41), a clause called 
the “ all estate clause ” was almost invariably inserted after tht gran> of the 
parcels and the general words, and was as follows: — ^“And all the estate, 
Vi^ht, title, interest, claim, and demand of the grantor in, to, and upon the 
said premises” (David, Prec. Con., 4th ed., vol. ii. Part I.). The alleged 
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reason for its insertion was that where a party intended to transfer all his 
interest in any denoniinatioii of land, it was nec^essary for the purpose^of 
passing any particular estates or interests vested in him distinct from the 
estate or interest he purported to convey, and otherwise than in the 
character in which he l>eeaiue a j>arty to the conveyance. But before 
the Act it was settled law that every such particular estate or interest 
wouW pass, unless it ap]>^red by the context of the deed that it was not 
intended to 4 MiH 8 : in which latter ease the (dause would not have the eflect 
of ])a8sing it. It had therefore become snrplusage, and sec. of the 
Conveyancing Act, 1881, enil>odies the existing law by enacting that every 
conveyance, which includes lease, shall, by virtue of the Act, piss all the 
estate, etc., whicli the conveying jmrties resi^ectively huA'e in the projairty 
conveyed, or which they liave iK)wer to convey in the same, iinleas u 
contrary intention is expressed in the conveyance. The clause, therefore, 
is now omitted in reliance on this statutory provision. 

^AnfhorUmi . — 'Wolstenholme and Brinton, iUmveyarn'lufj, AvU^ 6th 
ed., p. 119; El])hinstone, Interpretation of J>eei1 a, ]>]>. 204—209; and Vo'it- 
veyandnij, ord ed., p. 99.] 


Estate Duty. — The term “estate duty” is applied to 
(a) tenii)orary estate duty under r>2 Viet. c. 7 ; (/>) estate duty under 
the Finance Act, 1894 (s. 1): (r) settlement estate duty under the sjime 
Act (s. o). All property passing on a tleuth on which estate duty is 
leviable (wherever situate) is, for the purpose of fixing the rate of duty, 
aggregated as one estate, except in ceitnin cases. The whole subject is 
discussed under Dkatii Dutiks, vcd. iv. j^p. 129-i;iG. 


Estates. — The Knglisb law knows of jio absolute ownership in 
realty, it recognis(‘s only an estate in sucli ])roj)erty, and tlie word “estate” 
in this sense has a meaning strictly in acconlaiu'c with its tlerivation 
(viz. Ditin status), tlic condition or reiatnm in which tlu^ so-ailled owner 
siauih with regard to his land. “ Estiite signifies such an inheritance free- 
hold term of years . . . or tlie like as any man hath in laiuls or tenements, 
and by a gi*ant of liis estate as much as he vaiu grant, sluill pass ” (Co, Lit. 
.*145). It iiiust he ohseived that “estate” imjJies some kind of actual 
interest, and no estate is given hy, ejj, (1) a hare i)OSHibility (as, foi* instance, 
the expectation of an hcir-a])pai ent), or (2) a mere power, or (3) a revocable 
licence or permission to use certain land (Jones v. Jior, 1817, 3 T. R. 93; 

1 R. R. 65G ; Hemitt v. Ma^a, 1851, 7 Ex. Rep. 77). 

Estates may be either legal (q.v.) or ecpiitable (y.r.). For the purpose of 
elassihcation, legal estates alone need he dealt with. Estates admit of 
various mwfts of classification, according to the liglit in wliicli they 
are considered. Blackstorie considers them in a “ three-fold light ” 
(3 Black. Com. cc. viii.-xiii.), and his methfxl may he followed with 
convenience — 

I. According to the quantity of interest, which the tenant has in 
the tenement, Lc. the duration of tlu^ enjoyment. 

11. According to the time at which tlmt quantity of interest is to he 
• ^joyed, i.e. the time at which the enjoyment begins. 

III. According to the number and connection of the tenants. * 

I. The primary division of the quantity of interest is into freehold and^ 
less than freehold. 
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Dealing first, then, with estates of freehold interest, these are sub-? 
divided into freeholds of inheritance ‘and freeholds not of inheritance. 
Freeholds of inheritance are either absolute or limited ; the fonner 
is for an estate in fee-simple, the "‘largest” estate known to English 
law. 

A freehold of inheritance is limited when it is clogged or confined with 
conditions or qualifications of any sort, as, e.g,, a grant to A. and his teirs, 
tenaiits of the manor of Dak, the grant being defeated whenever, the heirs of 
A. cease to be tenants of the manor (2 Black. Com, p. 109). Upon these 
conditions or qualifications depend the duration of the enjoyment. These 
limited freeholds ai-e sulidivided into — 

1. Qualified or base fees (see Base Feb) ; 

2. Fees conditional, so called at common law by reason of the condition 
in the gift that, if the donee died without certain j^articular heirs (e,g. male, of 
his body) the land should revert to the donor. These fees were after the 
Statute de Donis called fees tail. Fees tail, commonly called estates fail, 
may be either (1) general {e.g. to A. and the heirs of his body), or (2) 
special {e.g. to A. and the heirs of liis body on B., his wife to be begotten) ; 
and estates tail, general or special, may in t\irn admit of subdivision (with 
regard to the sex, if it be specified, of the heirs) into tail male and tail 
female. 

Blackstone mentions yet another 8])ecies of entailed estates grown out 
of use already in his time, viz. estates in lihro maritagio or franhnarriage 
(see Fkankmariuage). 

Freehold estates not of inheritance may he considered under two main 
lijeads, according to their origin, ic. whetlier they are created by act of 
party, called conventiomli naamg that they are the result of an agreement, 
or whether they are created by construction and operation of law, called 
legal. 

The "" conventional ” freehold estates not of inheritance are estates lor 
life ex])ressly created by grant or deed as in a gift to the donee of lands to 
hold for the term of the donee’s life, or of any other life or lives, in which 
latter case it is called an estate pur autre w. And an estate for Hfe may 
be created not only by express limitation, but by a general grant without 
words of limitation, i.c. a gift of the manor of Dale to A. B. makes A. B. 
tenant for life thereof. This very old rule of the common law is still in force 
with regard to deeds ; but as to wills made after the passing of the Wills Act, 
1837, that Act provides that a devise of real estate to any person without 
aiiy words of limitation shall be construed to pass the fee-simple or other the 
whole estate or interest, of which the testator had power to dis]> 08 e, unless 
a contrary intention appear by the will (Stat. 7 Will. iv. and 1 Viet. c. 26, 
ss. 28, 34). While on this point, it is interesting to note how in the ])er- 
maneiice till so late a tiim* of this very old rule of construction — by which 
a gift of land without qualifying words was int(.‘rpreted as*a gift to be 
enjoyed by the donee diiring his life only, and not as an absolute gift of 
property, which could endure after the donee’s death or be alienated, in 
his lifetime — we have a striking proof and token of the repugnance to 
English law of any idea approaching absolute ownership in land. And 
long after the people had become accustomed to, and did, in fact, entertain 
such an idea, the law continued *to construe the so-called “ intention” of a 
testator in accordance not with the popular but with the legiil conception, 
till the Wills Act remedied this manifest violation of the true intention of 
i^he will. ^ 

The legal freehold estates not of inheritance are the estates of (1) a 
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tenanl by the curtesy of England, (2) a tenant in dower, (o) a tenant in 
tail possibility of issue extinct. t 

Estate by the curtesy is the estate for life which by the common law 
a mail has, on the death of his wife, in lands wliereof she was seised during 
the marriage. The mjiiisitcs for such an esUte an^ (a) marriage; {b) 
actual seisin of the wife; (r) issue born alive during tlie nuirriage iuid 
capable of inheriting their mother’s estfite (see AIkdicai. JuRiSPRU hence); 
(rf) death of the wife. (See (.'i’RTKsy.) 

Estate ill dower is the estate for life wliicli hy Mkj coniinon law a 
woman has, on the death of her husltaiid, in a ]K>rtioii (/.r. (nic-tliird, except 
under s|K5ciul customs) of his liiiid.K. (See UrsHANO Axn WiKK.) 

A tenancy in tail after jiossihility of issue extinct arises from one of 
two causes, viz. — (a) the death witliout issue of the ]»erson from whose 
lx)dy the issue was according to the terms of the gift to come; (h) the 
extinction of siicli issue. (See Estates ok Inukimtanck.) 

We have now exliausted freehold estates and pass to tli(». consideration 
of *tho8e estates which are less than freehold. These am coiiimonlv 
called “chattels real.” Ilefnie proct^Mliiig to (‘.onsider these, we may say td 
tlie term chattels real that to tlie English law wliatever estate is not a 
freehold is a chattel, hut inasmuch as it “savours” (to use the old phrase) 
of the r(5alty it is called a cliattel real as distinguislied from a chattel 
personal, which does not “savour” of the rcaltv (2 Hlack. (^om. pp. 
•180, :;87). 

Estates less than freehold are divided into (1) (‘states for ycuirs; (2) 
estates at will: (M) (^states at sullerancc?. 1 ’}u‘.k(^ are treaUnl under the 
iKwlings Tkijms ok Years; Wii.i., Estates at: Sukkkrance, Estates at, 
hut a few general remarks may not <uit of place here. Estates for years 
owe tlicir origin to a desire to encourage small farmers and cultivators of the 
soil hy giving them scuue more jiermanent interest in the land than oiui 
determinahle at the will of tlu^ lord. Sucli (‘states were at first very short. 
All estat(?s for Vi'ars have, in tlie (•y(w of the law, th(j same attrihuU*.B, but for 
the purposi's of conveyancing they may lx* divided into two classes, liaving 
regard to tlie ))uri)OS(‘s for which tlu^y are n.sed — ( I) T(jrms of years created 
)»y leasds with a rent rcs(!rv(?d ; (2) terms of years created hy wills and 
settleiimnts, ofUm long tmius of oOO or 1 000 yeais : the purjiose of tliese 
latter being tJie raising of mon(n’,o/. for tKirtions, jointures, etc., the term of 
years superseding lla^ freehold estate till th(^ rcMjuisitc sum is raised. 
Term in this sense, it sliould lie added, signifi(iH tlui “(‘state” itself that is' 
granted, and not merely the period of time sptjcified ; and, indeed, during 
the continuance of such time the term may often expire or lie satisfied (c^. 
by sun*endcr or cesser of the purpose for wdii('h it was crciated). lietween 
tlie two classes of terms of years (Mpiity makes a distinction in the matter 
of the rights of use and enjoyment which it allows to tlie ])erHOu or persons 
in whom the jiernis are respectively vested. The grantees of a “ long” term 
are subject to much greater restrictions ; they can only exercise the rights 
expressly conferred on them liy the instrument creating it, nor can they 
use the term except for such piiriiosti as it was created, and until it 
becomes necessary to carry out such purpose. And when sucli purpose has 
been carried out, the term becomes a “satisfied” term and expires (see 
Satisfied Terms). An estate for years yiay be one held on^y from year 
to year, called a yearly tenancy ; any estate for years is greater than an 
estate* at will or sufferance. We have now finished the consideration pf 
estates as classified according to their quantity of interest, and this 
being the main classification, it will be convenient, for the sake of 
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clearness, to give this classification with its main subdivisions in tabular 
fcym. 


Quantity or Interest. 


Freehold 


Less than freehold 


r Absolute =fee-siiuple 

Of inheritance . Qualified or conditional 

[ ^estates tail. 


^ /Conventional = estates 
for life : estates pur 
autre tfie. 

Not of inheritance Ijegal = dower: curtesy : 

tenant in tail after 
possibility of issue 
extinct. 

( Estates for years (including tenancy from year to year, i,e. yearly 
tenancy). 

Estates at will. 

Estates at sufierance. 



There remains another species of estates — “estates upon condition” 
(see Conditions). These are reserved by Blackstone till the last, “ because 
they are more properly qualification of other estates tlian a distinct species 
of themselves” (2 Black. C'om. p. 152). In reality it is not a subdivision of 
estates according to their quantity of interest. These estates depend for 
their existence upon the happening or not happening of some uncertain 
event, and any “quantity of interest ” may depend for its existence upon 
these conditions. 

Estates upon condition are divided into — 

1. Estates upon condition implied. 

2. Estates upon condition express. 

1. UsMe upon condition implied^ e,tj, if A. grant an office stewardship) 
to B., tlie estate which B. has in such office is subject to a condition implied 
by the law tliat B. shall properly discharge siicli office, and upon violation 
of such duty tlie office is forfeited (Bartlett v. Doumn, 1825, 8 Barn. & 
Cress. 619 ; Lit. s. 878, tliere quoted). 

2. CoTyUtiom egress are either precedent or subsequent. A Condition 
precedent is one that must hapi)en before the estate can vest or be enlarged. 
A condition subsequent is one the non-performance of which will defeat 
an estate already vested. Besides these estates on condition subsequent, 
estates may be created “by a conditional limitation, which is where an 
estate is so expressly defined and limited by tlie words of its creation tliat 
it cannot endure for any longer time than tlie contingency happens upon 
which the estate is to fail” (Stephen's Comwentaries, vol, i. p. 295, 8th 
ed., quoted in In re Machie, 1882, 21 Ch. 1). at p. 848). 

A condition subsequent or a condition of re-entry is where the grant is 
made subject to such a condition, generally contained in the deed of grant 
itself, and provides that if and when a certain specified contingency shall 
happen before the natural expiration of the estate thereby granted then 
and ill such ease such estate shall lie defeated, be void, or the grantor shall 
re-enter. The condition may, however, be contained in a separate deed ; 
this deed is called a defeasance. Though a separate instrument, it must be 
made between the same parties as are {larties to the conveyance to which 
it is collateral. Tlie principal *use of defeasances was to "counteract the 
effect of the rule in Bumper's case (1 Sm. Z. C., 10th ed., p. 3P), whereby it 
Was held that a first licence granted determines for ever a condition not to 
Vilien without licence. The defeasance was used to revive the condition. 
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But rule in DwnqHirs case ceased to have any operation as regards sucli 
conditions by virtue of 22 & 23 Viet. c. 35 and 23 & 24 Viet. c. 38 
further as to defeasances, Bills of Sale, vol. ih pp. 135, 141; Cognovit 
AcnoWBM and Warrant of Attorney). 

We may notice here another class of assurance, viz. a caiifinmtion, the 
purpose of which is practically the converse of that of the ilefeasance. 
The deed of confirmation is used to make sure and unavoidable a voidable 
estalib, or to increase a i>articular estate. Thie operative words are, " have 
given, granted, ratified, approved, and confirmed.’* No livery of seisin is 
necessary for its validity, but a deed is essential to an express confirmation. 
Confirmation, however, may arise also by implication of law. (Stephen, 
Com, eaj). xvii. ; Co, Lit, 295 k) 

Of esttites upon condition, Blackstone takes three sj^ecilic varieties — 
(1) mortgage estates; (2) estates by statute merchant or sttitute stajdo; 
(3) estates by elegit. Of whic'h it is only necessary to say licre that estiites 
by statute merchant and statute staple were given as security for acknow- 
ledged debts by merchants, and conferred on tbc credibu* the right to 
take the rents and profits of the debtor’s land till the debt >vas duly 
satisfied; ainl estiite by elegit was the somewhat similar estiite of a judg- 
ment creditor. The creditor while in iK)88e8Hion pending payment was 
called tenant by statute mercliant or statute staple, or tenant by elegit 
rcsj)ectively (see Mortgage). 

We pass now to tlie second classification of (^states, viz. — 

IL Estates with reference to the time, at which the enjoyment thereof 
begins — the obvious division b(Mng into present and future. Estates the 
enjoyment whereof is present are calb‘d (i.) estates in possession. Estates 
the enjoyment whereof is future are called (ii.) estotes in expectancy. 
There cannot, however, be any (*atate in exj)ectancy in an estate at will 
or at suHerance. Estates in ex])ect<incy are subdivided according to their 
origin. They may aris(‘ by operation of law ; these are called IIbveksions : 
or they may arise by agreement and act of i)arties ; these jin* called Re- 
mainders. A reversion and a. remainder both arise u|M)n the grant by an 
owner of a part only of liis estate, the part thus granted is called the 
“ particiflar ” estate (partirula, a small j>art, 2 Black. Com. 165). “The residue 
of the estate left in the grantor” (2 Black. Com. 175) is the reversion, arising 
purely by operation of law without any special reservation, whatevei* 
quantity is not granted remaining in the grantor. Jhit if the grantor 
should at the time of the granting of the jiarticular estate dispose of this 
remaining quantity or any part of it to some other person, then it is a 
remainder ; for it has been expressly granted : it arises by an act of party. 
An estate in reversion is commonly called a reversion, and its owner a 
reversioner ; the owner of an estate in remainder, a remainderman. Re- 
mainders are either Vested or ('ontingeni'. The}' are called vested if 
granted unconditionally to a living and certain jierson ; contingent where 
the grant is* conditional on the happening of an event, or the gmntee 
unborn or uncertain ; the condition precedent to their vesting (see mipra, 
Estates on Condition) is the happening of the event, or the birth or certainty 
of the grantee (see Reversions ; Remainders). 

111. The last classification of estates is according to the number and 
connection of the tenants. 

1. Severalty (qs,), there being one sole tenant. 

2. *Joint1ienancy (q.v.) 

3. Coparcenary (see Parceners) 

4. Tenancy in common (y.v.) 


there being two or more tenants. 



. ^ , • ESTATES BY ESTOPPEL ^ 

* \AuilMmJiie%. — Steplieu, Commentaries of the Laws of JEngland, 11th ed., 
y<;^. ii; Williams, Beal Property; and see Edwards, Compendium of the Law 
of Prop&rty in Ijind, Part I. ch. iL “ Estates generally.”] 


Estates by Estoppel. — it is an old-established principle of 
English law that no man can dispute his own “ solemn ” deed (see General 
Discount Co. v. Liberator Building Society, 1878, 1® Ch. D. 15, and thS old 
eases there cited, and see also article Estoppel), and from this doctrine it 
follows that if A. grants to B. premises to which at the time of his so gi-ant- 
ing them he has no title, A. and all persons claiming through or under him 
is and are estoi3i)od from disputing B.*s title under tlje grant. And furthei-, 
B. likewise is estopped from denying A.*s title at the time of the grant. 
B.*s estate is called an estate by estoppel. Such aii estate is not good as 
against third parties, and as against A. and. persons claiming through or 
under him good only for the term limited by the grant. 

If, however, any actual estate or interest is subsequently acquired by 
A., or any person claiming tlirougli or under him during the continuance of 
the term in B. and his assigns, the interest so acquired is said to “ feed ” 
the estoppel. That is to say, any beneficial interest acquired by the grantor 
and those claiming through or under him goes to enrich, or enures for the 
benefit of, the estate by estoppel originally acquired by the grantee, and 
the estate by estoppel l)ecomes an actual beneficial interest, good as against 
all parties to the extent of such acquired beneficial interest {Doc d. Christmas 
V. Olwes, 10 Geo. iv. 6 Man. & Ey. 202 ; 2 Smitli, L. 0. 706). 

For the creation of an estate by estoppel the assurance must l)e I)y 
indenture, not by deed poll or by jjarol {Co. Lit. 47 6.). 

The general rule, that an interest accrued “feeds” the estate by 
estoppel, is subject to the exception expressed by the woi’ds, “ There can be 
no estoppel where an interest passes.” That is to say, if A. in' the previous 
example, instead of having no interest whatever in the premises, has at the 
time of the grant any estate or interest whatsoever, no matter how far 
short of the estate or interest lie professes to grant, such grant takes effect 
not by way of estoppel but by way of interest, and though A. subsequently 
acquire the reversion, not only does it not pass to B., but it is open to either 
A. or B. to avoid the grant and dispute each other's title (see Langford v. 
Sclmes, 18^57, Kay & J. 220). But the mere fact that a person puqjorts to deal 
with the whole of an estate, when, in fact, he can only deal with a part of 
it, does not exclude the operation of tlie doctrine of estoppel ; the rule that ’ 
there is no estoppel where an interest passes referring to the duration not 
to the compass of the interest ; and where one of several coparceners made 
a lease of the whole of certain gavelkind lands, and the tenant entered, 
under the lease and paid rent as for the whole to the coparcener until his 
death, the tenant was estopped from denying that the heir and privy in 
blood of the lessor coparcener was entitled to th^e whole of the land ( Weeks v. 
Birch, 1894, 69 L. T. 759). 

Given a demise or other assurance, which is good by way of estoppel, 
a reversion by way of estoppel is created in the grantor, and the reversionary 
estate by estoppel is primd facie an estate in fee-simple {Sturgeon v. 
Wingfield, 1.846, 15 Mee. & W. ^4). 

The Courts of equity have shown themselves anxious from time to 
time to restrict this doctrine of estates by estoppel and its brftnches^being 
rductant “ to extend a doctrine by which falsehood is made to have the 
\ffect of truth.” Accordingly they have held that an estate by estoppel 
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cannol be feel by an iiitere»t winch has been actuiiree} fraudul^tly 
V. Cmodc, 1874, 10 L. 11 10 Ch. 22; Keaie v. PhUlii>s, 1881, IB Ch. l>, 
560). Hie fact that a man commits a fraud with regard to an estate has 
thei-eWre not been allowed to bind that estate. Cjx also the jud^ents of 
the Court of Appeal in Onward Bnildhuf Society v. SniUhwn^ [1893] 1 Ch. 1). 

Another important doctrine in connection with estates by estoppel 
should be noticed, viz. that when one person takes an estate under an 
instrument from anotbes* having no title thereto, he takes such estate 
subject to tl>e estoppel that he and his privies is and ai'e excluded from 
disputin}^ the validity of the instrument; so that whore a tenant by the 
curtesy (see CurtI':sy) devises the iiremises to trustees to A. for life, with 
remainder to B., A. having entered under the will is estopped from setting 
up a possessory title, disputing the validity of the will as against the 
remaindermen {Hoard v. Hoard, 1873, L It 9 Q. B. 48). This doctrine 
has been very recently recognised by the Court of Appeal and applied 
to deeds, and where a ^-antor who had no title ])urported by deed to convey 
lancf to a tenant for life with certain remainders over, and the tenant for 
life entered upon the land under the settlement and afterwards acquired a 
possessory title against the true o\vner, it was held that he and hw pi ivies 
were respectively estopped as against the remaindermcm fi^iu disputing 
the validity of the settlement {Daltim v. Fitzgerald, [1897] 2 Ch. 86). See 
Lanploro and Tenant. 


Estates for Life.— See Life, Estates fok. 


Estates of Inheritance. — An esUto of inheritance is one 
that is — subject to the owner s powers of alienation — capable of devolving 
after the death of the owner, commonly called the ancestor, upon his heirs. 
When tlie inheritance devolves by its nature upon the ancestor’s heirs 
generally, the estate is called an estate in fee-simple ; when, however, the 
class of heirs to which the inheritance can devolve is limited to heirs 
begotten*of the ancestor’s body, the estate is called an estate in fee-tail or 
estate tail 

An estate in fee-simple is the greatest estate or interest in real property 
that the English law recognises in the subject ; and it is its two salient 
features of descent and alienability that give it this high value and make it 
practically equivalent to absolute owiership. 

The early division of estates in fee was into fees limited and fees 
absolute. Fees limited are either qualified or base fees (see Base Fee), or 
fees conditional (see Estates). The fees conditional, tliat after the Statute 
Ik donis covditionalihus w’ere called fees tail will lie considered later on 
under estates toil. Fees absolute are the ordinary estates in fee-simple, and 
we will theremre proceed now to treat of these only, dealing with them 
under the main lie^s. 

I. The acquisition of an estate in fee-simple. 

II. The incidents (and therein of the alienation and devolution) of an 
estate in fee-simple. 

III. Tlie determination of an estate in fee-simple. « 

I. The Acaumtion , — It was, until the passing of the Conveyancing and 
Law of Property Act, 1881 (44 & 45 Yict. c. 41), necessary to use som; 
words of inheritance to enable a grantee to acquire the fee-simple by grant 
ifUer vivos, a gift to A. without further words conferring only a life estate. The 
vou V. R 
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law, however, even before the passing of the Wills Act, 1837 (1 Viet. c. 26), 
aKowed a greater latitude in the cases of gifts by will, and allowed the 
presumption that the testator meant only to give a life estate to l)e rebutted, 
if evidence could be gathered from the context of the will that the tfestator 
meant to give all the estate he died possessed of. The addition of such words 
as in fee^ or and his assigns for ever, would be evidence of such an intention, 
in spite of the non-use of the word heirs. The fee-simple would also p^ss if 
the testator used the word estate or an equivalient expression capable of 
describing the extent of the testator’s interest as well as the ‘^substance of 
the gift. But to have this effect such expression must be used in the 
operative part of the devise (see Doe v. Clayton, 1806, 8 East 141 ; Burton 
V. White, 1847, 1 Ex. Eep. 526). The old law previously to the Wills Act 
and this latter principle has been recently considered in Hill v. Brown, 
[1894] App. Cas. 125, a case on appeal from New South Wales and decided 
on the old law as before the Wills Act. 

Now the presumption of law is the converse, for by the Wills Act, vjhere 
any real estate is devised to any person without any words of limitation, 
such devise is to be construed to i)a8s the fee-simple, or other the whole 
estate or interest which the testator had power to dispose of by 
will unless a contrary intention appear. And as to gifts inter vivos, the 
Conveyancing Act, 1871 (s. 51), enacts that it shall be sufficient in the 
limitation of an estate in fee-simple to use the words in fee-simple without 
the word heirs. 

The question of what words will pass an estate in fee-simple and also 
the rule in Shelley’s case will be found treated at greater length under 
Heirs; Heirs of the Body. 

We have spoken of the acquisition and transfer, and not of the creation 
of estates in fee. For, except from the Crown, who as lord paramount can 
create an estate in fee de novo (as c,g, where lands have escheated to the 
Crown), no such estate can now be acquired otherwise than by transfer, this 
being the natural result of tlie abolition of subinfeudation in 1290 by the 
Statute of “Quia Emptores.” The enactment is to the effect that henceforth 
every free man should sell at his own pleasure his lands, or any of them, 
“ so that the feoffee shall hold the same lands or tenements of the chief lord 
of the same fee by such service and customs as his feoffor held before.” 
And the rights of the Crown not being mentioned the Crown is not affected 
by the enactment. In other words, all estates in fee granted hy the subject 
must have either been in esse in 1290, or, if created since, must have been 
created by the Crown. In the case of copyholds, the lord of the manor 
stands in the same position to his tenants as the Crown to the subject, hence 
the principle laid down by Blackstone, that it being essential to a manor 
that there should be tenants holding of the lord, all manors now existing 
must have existed as early as the reign of Edward i. But the principle as 
stated is probably too wide, and might be qualified by the addition of some 
such words as, “ unless created by the express licence of the Crown,” for 
instances are to be found of charters granted by the Crown and confirmed 
by Parliament later than the date mentioned authorising the creation of a 
manor de rum. See Copyhold; and Challis, B, P., 2nd ed., p. 21, and 
Ihlacherois v. Delcuiherois, 1864, 4 N. 11. 501 ; 11 H. L 62, where proof was 
given of anianor created denovom the time of Charles i. by virtue of letters 
patent from the Crown. o . * 

, IL Inddervts, — To treat at any length of the incidents of an ^tate in 
fee-simple would be to treat of the greater part of the Law of Real 
Property, and it is not intended therefore to do more than to lead up to 
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the main headfi from which the sulyect may IijB pursued in gi*eater detail b/ 
referring to the articles imder the various titles and to some of the lateit 
cases. It may be said generally that the Umant in fee-simple has, as to 
the uA, enjo}Tnent, and alienation c»f his estate, the uncontrolled powers of 
an absolute owner so hmg as he does not infringe the rights of othere, or 
act against public policy. The maxim “ Sic uU^re tuo ut alienum non 
licdiis’* applies to this as t(» every oilier right of ownershi]). 

The riglit of alienatioif has been of gnulual growth : at fii’st the tenant 
could not alienate at all without the lords consent; the SUitute '*Quia 
Emptores,” however, recognised, by the section already «]uoted, the })ower of 
each man to sell at his own yileasnre. But- it was not till long after, that 
the power of testamentary disjKisition was given, namely, by the ywissing of 
the Statute 32 Hen. viii. e, 1, a power which was enlarged by the Statute 
12 Car. II. c. 24, that aUdished feudal tenures. 

The right of alienation, wlietlier iiUfv vivos or by will, is, like the right of 
use jaiid enjoyment, subject to compliance with certain roiiuirements and 
rules that the law inipo.ses ; and these refer both to the legal cajiacity to 
exercise and aeipiire the rights tliat the estate }minarily confers, and to the 
mode of exercising tlie right itself. 

These requirements may be classified in accordance with their reference 
to— 

1. The Person alienativff.--Jlc or she must not he under a disability, ie. 
infants, married women and lunatics are subject to certain restrictions (see 
Infants; Hushand and Wikk; Idiot: Lunacy), liestricaions are also 
imposed on the alienation of lands by corjiorations ; and on the alienation 
of Crown lands by the Crown (1 Anne, e. 7) ; and see CoupouATioN ; Ckown, 
Land Revenues ok. 

As to the old law before the Forfidture A<’4, 1870, affecting the rights of 
felons to acquire, liold, or alieimte lands, see Felon. 

2. (a) The Mode and {!}) the (Operation of the Transfer. — The mode of 
disposition required by law differed originally according to whether the 
hereditaments were corporeal or incoriioreal : for the history of the law on 
this point, see Cokpokeal Hereditaments; Incokpokkal Hekeditaments. 

Suffice it to siiy here that now, since the ]>a8Hiug of the Real Brojierty 
Act, 1845 (8 & 9 Viet. c. 106), the mode of disjiosition required by the law is 
by deed ; and as to lands to which the Middlesex and Yorkshire Registry 
Acts apply, it is further necessary to register a memcirial of the deed (see 
Registration). 

Not only must the transfer of the )jr(>]»erty be according to law, but it 
must not in its o])eratiou contravene the rules of law. Such are the rule 
against “a possibility or possiliilities,” tlie rule against perj)etuities, and the 
rules against limitations of freehold estaUjs in future (cp. the e^se of Cadell 
V. Palvier, 1833, 1 Cl. & F. 372 ; 10 Bin. 140 ; hi re Frost, 1890, 43 Ch. D. 
246 ; Whitby Mitchell, 1890, 44 Ch. D. 85; and see Pekpetuitirs ; 
Remoteness; Executory Limitations). 

3. The Alienees, i.e., who may acquire and enjoy Lands. — It was from the 
earliest times looked upon as contrary to the interests of the lord, and 
subsequently as contrary to public jiolicy, to allow the alienation of lands to 
corporations, sole or aggregate, called alienation in mortmain.'’ The 
result of the doctrine was the scries of statutes known as the Statutes of 

' Mortmain, an^ the modern Mortmain Acts (see Mortmain). The law in 
this respect, as it now stands by virtue of the Mortmain and Charitable 
Uses Acts, 1888 and 1891 (51 & 52 Viet. c. 42 ; and 54 & 55 Viet. c. 73), 
: is that no lands shall be assured to, or for the benefit of, or acquired by, or 
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on behalf of any cof^ration, nnleRB under the authority of Rpecial licence 
frdm the Crown, or of a statute for the time being in force. The meet 
important instances in which such authority has been given by statute are 
in the cases of alienation to (a) incorporated charities with the coni^nt of 
the Charity Commissioners; (b) joint-stock companies; (c) companies 
incorporated under the Companies Acts, 1862-90 (subject, however, in the 
case of companies formed for promoting religious, literary, or kindred objects 
not involving the acquisition of gain, to consent By the Board of .Trade, if 
the land is more tlian two acres) ; (d) certain ] loor beneficeS, cp. Queen 
Anne’s Bounty ; (e) District, County, and Parish Councils (by virtue of the 
Public Health Act, 1875, and the Local Government Acts, 1888 and 1894); 
(f) public schools, parks, museums, etc. (by virtue of express exemption in 
the Mortmain Act of 1888); (^) public libraries (by virtue of the Public 
Libraries Act, 1892; tlie land in this case not to exceed one acre); 
(h) technical and iiulustrial institutions (Technical and Industrial Institu- 
tions Act, 1892). The principle that led to the restriction of alien 9 ,tion 
in mortmain led also to the restriction of two other analogous classes 
of alienation, viz. alienation made for charitable purposes in view of 
approaching death and alienation to superstitious uses. To cope with the 
former evil the Statute of 9 Geo. ii. c. 36 was passed, the object of which * 
the preamble describes as being to prevent improvident alienations by 
dying persons to the disinherison of their lawful heirs. The history of the 
law on this subject will be found treated at length under Charities. The 
present law is embodied in Part II. of the Mortmain and Charitable Uses 
Act, 1888, which repeals the Act of George ii. To be valid, the assurance 
must take effect in possession immediately, without power of revocation or 
reservation of any sort for the grantor, and those claiming under him, other 
than a nominal rent, mines, easements, or stipulations as to the character of 
the estate and right of entry for breaches and other conditions of a like 
nature. The conveyance must be by deed executed before two witnesses, 
and (unless for value) executed twelve montlis before death of the grantor, 
and in any case to be enrolled six months after execution. As in the case 
of corporations, there are several important exemptions from the general 
rule, and some of these have already been noticed above in dealing with 
exempted corporations ; we may add to those above, the Universities and 
certain of the Colleges, and to take a more recent exemption introduced by 
the Working Classes Dwellings Act, 1890, assurances of lands to provide 
dwellings for the working classes. 

It follows from the stringent provisions of the Mortmain Acts, that no 
testamentary disposition in favour of any other than the exempted charities 
could hold good. And it was not until the Mortmain and Charitable Uses 
Act, 1891, that validity was given to such disposition by will, the Act 
providing that any assurance of land for charitable uses made by the will of 
a testator dying after the passing of the Act shall be valid aivd effectual, but 
the land must be sold within a year. Power, however, is given to the 
Court or Charity Commissioners to extend the time within which the land 
is to be sold, or to allow part of it to be retained for actual occupation for 
the purposes of the charity; and see the recent cases of In re Bridge, [1893] 
1 Ch. 44; [1894] 1 Ch. 297; In re Hume, [1895] 1 Ch. 422, as to the effect 
and operation of the Act. • 

G^fts to superstitious uses have always been invalidated Jby the law on 
the grounds of public policy; the line that divides these latter from'^gifts to 
charitable purposes,’* in the legal acceptation of the term, is sometimes 
difficult to draw ; the shortest definition is that recently laid down ; To 
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be a chiirity, there must be some public purpose — tending to the benefit of 
the community ” (cp. In re Foveaux, [1895] 2 Ch. 501). 

W<e have not attempted to treat otherwise than very generally of the 
above j^rinciples ; the subject will be found in detail under Cobposation ; 
Chakities ; Superstitious Uses ; Mortmain. 

Alienation to, and the holding by, aliens of land was at one time restricted 
on similar grounds. Aliens, until the passing of the Naturalisation Act, 1870 
(and see 58 ,& 59 Viet. c. 43), were incapable of holding land, and could 
therefore not be the objects of valid alienation, their land being liable to 
forfeiture; the Act, however, provides by sec. 2, that real and personal 
property may be acquired, held, and disposed of by an alien in the same 
manner, in all respects, as natural-born British subjects. See Alien. 

4 Alienations Defeatiruj pnor livjhts, — The rights defeated by alienation, 
unless restricted, may be — 

(a) The rights of the alienor s husliand, viz. curtesy ; 

(J) The rights of the alienor’s wife, viz. dower. On both of these see 
Husband and Wife ; 

(c) The rights of creditors. 

These rights of others may l»e affected by alienation fraudulently inter 
vivos, or by testamentary disposition. As to testamentary disposition, we 
will only say here that till 1807, unless a debtor had by bond or deed 
actually bound his heirs or charged his lands l»y will with payment of his 
debts, his simple contract creditors had no I’einedy against his lands. 

In 1807 (by 47 Geo. ill. c. 74), the lands of deceased traders were made 
liable for all their debts ; but it was not till 1833 (by 3 & 4 Will. IV. c. 104) 
that any liability attached to lands of deceased non-traders in respect of 
simple contract debts. For tlie various rights of creditors by specialty, and 
creditors by simple contract, see Execution, and as to alienations 

inter vivos, for the purjjose of defrauding creditors, and the way in which 
the law has dealt with them, sec Fuaui)1;lent Coiiveyarurs, 

Of the Devolution of an Estate in Fee-simple, — In default of tlie ])Ower8 of 
alienation being exercised by the owner, inter vivos, or l>y will, the estate 
devolvefif upon the heirs according to certain laws of descent ; these will be 
found under Inheritance. The devolution is subject to the rights of 
dower or curtesy above noticed, as the case may l>e, and Hul»ject also (where 
the owner is a married man, leaving a widow ami no issue) to the provisions 
made for the vridow’s benefit by the Intestates Estates Act, 1890 (53 & 54 
Viet. c. 29); and see In re Charricre, [1896] 1 Ch. 912. 

III. The, Determination of an Estate in Fee, -Simple, — On the death of the 
owner intestate, and leaving no licirs, the estate, not liaving been alienated, 
reverts or escheats to the lord, and, as has been said, the lord jiiiramount 
being the Crown, it is to the Crown that the land reverts. The most frequent 
cause of escheat is bastardy of the owner of the estate ; for a ))astard being 
nullius filius,\i he has lU) issue win have no lieirs (see Esojikat). 

We pass now to the conshlomlioii of t/w other class of estates ot 
inheritance, viz ; — 

Estates Tail— These liave already been defined. TlM*y may l)e created 
either by grant inter vivos, or by will. The mode of such creation, and the 
words necessary for such creation to he valid, together with the statutory 
change now introduced by the Conveyancing and Iaw of Pro|jerty Act, 
1881, are all •dealt with in another part of this work under Heirs; Heirs 
OF THE Body. The incidents of these estates are, except os already 
mentioned, generally the same as those of estates in fee-simple. But* 
although now, with the cxcei)ti<iim that will be hereafter noticed, tenants in 
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tail (as the owner of an estate tail is called) have almost as large powers of 
aSenation as tenants in fee-simple, such powers are of recent origin, and the 
law as it now stands cannot be well explained or understood without 
reference to the history of the gradual rise of such power of alienation, or 
in other words, the history of estates tail. And at the risk of sacrificing 
logical order, we will consider the way in which the various classes of 
estates tail determine, in order the better to understand the various interests 
to which the power of alienation was and is opposed. , 

The primary division of estates tail is into tail general and tail special, 
and this division has reference to whether the inheritance is limited to the 
issue generally, or to a clas^ only of the issue of the tenant in tail, viz : — 
“ To A. and the heirs of his body ” gives A. the estate tail general ; “ To A. and 
the heirs of his body hy B!' gives him an estate tail special, the inheritance 
being limited to a special class of his issue only (i,e, issue by B.). Besides 
this division, an estate tail, whether general or special, may be divided with 
reference to the sex (if any sex is specified) of the issue, e.g. “ To A. and the 
heirs male of his body ” ; “ To A. and the heirs female of his body ” — called 
tail male and tail female respectively. Estates in frankmarriage, another 
species of estates tail, are dealt with under Fkankmarriacjk. 

If the estate tail has not l)een alienated, it is clear that, upon failure 
of the issue specified by the gift in any of the ways above mentioned, the 
estate will revert to the grantor, or go over to any other person to whom 
the grantor may have limited the estate after the failure of the issue so 
specified. Accordingly, by alienation the tenant in tail would prejudice 
(or, as it was said, lar) not only the issue, but the grantor and people 
claiming under him. 

The origin of estates tail was one form of the conditional fees already 
mentioned — estates tail are but a statutory modification of (]ualified fees. 
If A., the donor, granted an estate to B. and the heirs of his bfxly, the 
construction of tlie gift by common law was tliat it was a grant of the fee to 
B. conditiormlly oii his having issue. So that once B. had issue, the condition 
being performed, tlie grantor was barred: the issue itself B. could bar by 
alienation at any time. The power of alienating these conditional fees 
was acquired, as and when the power to alienate any other fee-simple 
estate ; first as against the heirs or issue, afterwards as against the lord or 
grantor. It was apparent, however, that this alienation was contrary 
to the intention of the donor, and the Statute De donis conditwnalihm 
was passed to provide the necessary remedy in 1285 (13 Edw. I. c. 1, 
called also Statute of Westminster the Second). The statute provided that 
the will of the donor as exi)ressed in the form of the gift {seciindum formam 
in carta doni) should be observed, and that lands given to a man and the 
heirs of his body (or any like form of entail) should notwithstanding any 
alienation of the tenant in tail go to his issue, or failing the issue, revert 
to the donor or his heirs. The statute, therefore, not only ^)rotected the 
issue and tlie donor, but gave the latter a clear vested interest in the 
reversion or fee-simple, instead of what l)iefore wjis a mere possibility, 
“For in every gift in tail without more saying the reversion was in the 
donor** (Co. Lit, 22 a). 

The restrictions introduced by the statute endured for 200 years before 
the methods that were resorted to, to evade its provisions were recognised 
by a decision of the Courts ; and it is strange that the Crowif should have 
been the primary cause of the change, for “ Edward iv., observing in the 
^disputes between York and Lancaster how little effect attainder for 
treasons had on families whose estates were protected by the Sanctuary 
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of Entails, gave his countenance to this proceeding, and allowed Taltarum'i 
case to be brought before the Court” (2 Black. Com. 117). Estetes ta!l 
were not then liable to forfeiture beyond the life of the tenant in tail ; 
besides this, the facility they afforded for defrauding creditors, purchasers, 
and lessees, had made them generally looked upon as a mischief. “ When all 
estates were fee-simple, then were purchasers sure of their purchases, 
farmers of their leases, f;reditors of their debts, the king and lord had 
their escheats. . . .; and what contentions and mischief have crept into 
the guilt of the law by these fettered inheritances daily experience teaches 
us” (Coke on Litt, 196 ; cp. also 370 &, and Mildmai/s ctise, 6 Ca. 40 a, for 
like expressions of opinion. Taltarums case will be found at length in 
Challis, B, P., 2nd ed., 280 ; Tudor’s Leadmg Cases, R, P. 695 (Year Books, 
1472, 12 Edw. IV. 19). The effect of the case w^as to clearly establish the 
principle that a common recovery suffered by a tenant in tail Iwirred both 
the issue and the donor, ix, converted the estate tail to an estate in fee- 
simple. The origin, nature, and effect of these ctdlusive actions is described 
under Kecovekies. An estate tail could also be barred by another kind of 
collusive action, called a fine; this device, however, served only to Ixir 
the claims of the issue, and did not affect tlie rights of reversioners or 
remaindermen, whose esUtes were expectant on the determination of the 
estate tail. The estate thus created was called a Bask Fee (<//r.). It is for 
this reason that as a means of barring entails common recoveries were in 
more frequent use than fines. 

An estate tail could not be barred by recovery unless in actual posses- 
sion ; but it could be so barred by a fine, the latter operating as soon as 
the estate came into possession. Ac*cordingly, where a tenant for life was 
in possession, the expectant tenant in tail could not bar by common 
recovery without obtaining the consent of such tenant for life to the pro- 
ceedings ; so that if such consent was not given, the tenant in tail could 
not do more than create a base fee by levying a tine, Unis Iwirring his issue 
only. For the nature and effect of fines, see Finks. 

The right of the tenant in tail has, however, always been siibjeKit to 
the restriction that lie (jannot bar after “ jiossibility of issue extinct.” 
There is no age, no matter how advanced, at which tlie law presumes a 
man to be incapable of having issue ; but by reference to the classifiiiation 
above of estates tail, it will be seen that in a case of an estate tail sjiecial, 
the death of, e.g., the wife on whom the specified issue is to be begotten, would 
preclude the possibility of such issue ever coming to existence. The i)OS- 
sibility of such issue is said to be extinct. On such extinction the estate 
tail becomes in the eyes of the law, and is treated by the Settled Estates 
Act, 1877, and the Settled Land Acts, 1882 to 1890, as an estate for life, 
and the tenant cannot bar the entail. A tenant in tail special is the only 
tenant in tail who is thus liable by reason of possibility of issue extinct to 
be deprived of his right of barring the entail. 

Fines and recoveries were abolished in 1833 by the Act (3 & 4 Will. IV. 
c. 74) entitled An Act for the Abolition of Fines and Ilecoveries, and for 
tlie Substitution of more Simple Modes of Assurance. The Act empowers 
any actual tenant in tail (ix. the tenant of an estate tail which shall not 
have been barred) to dispose of or acquire the estate tail as an estate in 
fee-simple, as against all persons claiming by force of any estate tail which 
might«be vested in or might be claimed by the person making the disposi- 
tion ; and also against all others, including the Crown, whose estates are 
to take effect after the determination or in defeasance of the estate tail i 
(s. 18) ; also to enlarge base fees into fee-simple (s. 19), saving in each case, 



•72 ’ ESTATES OF INHERITANCE 

however, the rights of all persons in respect of estates prior to the estate 
t»Rl. 

The power of disposition conferred by the Act is expressly made not 
to extend to — 

(1) Estates tail granted by the Crown as a reward to the subject by 
34 & 35 Hen. vm. c. 20, or any other Act restraining tenants in tail from 
barring their estates and reserving the reversioji to the Crown. (These 
could not have been barred before the Act against either the .heirs or the 
reversioners.) 

(2) Estates tail after possibility of issue extinct. 

(3) The estate of a woman tenant in tail ex irrovisio'm viri under 
11 Hen. VIII. c. 20, except with such consent as in the said Act (11 Hen. viii. 
c. 20) mentioned. These are now obsolete. 

In the same way as for a recovery to be effectual, it was necessary to 
obtain the consent of the person in actual possession if the estate tail was 
in remainder only, the Act provides that the owner of the first exii^ting 
estate, under a settlement prior to the estate tail under the same settle- 
ment, shall be the person whose consent is to be obtained to effectually bar 
an estate tail not in possession. He is called the Protector of the Settle- 
ment; and without his consent, where necessary, the issue alone can be 
barred. For a detailed definition of Protector and a detailed consideration 
of the law on this part of the subject, see Protectou ok the' Settlement. 
Powers are also given to tenants in tail to confirm voidable estates (s. 38). 
As to base fees (s. 39), it is provided that if they be at any time united in 
the same person with the immediate reversion or remainder, the base fee 
shall not merge, but be ipso facto enlarged into as large an estate as a 
tenant in tail, with the consent of tlie protector (if any), might have created 
by any disposition under the Act if such remainder or reversion had been 
vested in any other person. The disposition may be made by tlie tenant 
in tail by deed, as if lie were seised in fee, but not by will or contract ; 
nor is any special form of deed necessary, so long as it is such a deed as 
would operate to pass the fee-simple. It must lie added that, although 
a contract to convey the estate tail as a fee-simple does not operate to 
convey the fee, specific performance of such a contract will be enforced as 
against the tenant in tail (see Banket' v. Small, 1887, 36 Ch. D. 716). 

But any testamentary disposition or contracjt not completed will be bad 
both as against the issue and reversioners or remaindermen (see Green v. 
Pederson, 1886, 32 Ch. D. 95). 

The disentailing assurance to be ojierative must be enrolled within six 
calendar months, as must the protector's consent, given either by the same 
deed as the assurance or one executed iireviously thereto. Tlie enrolment 
should be in the central office of the Supreme Court. 

But apart from the provisions of the Fines and Recoveries Act, powers 
of alienation, without, however, barring tlie enUiil, have Wueii given to 
tenants in tail by recent statutes ; tenants in tail in possession have the 
power of sale, leasing, and exchange of tenants for life under the Settled 
Land Acts. But this part of the subject belongs more strictly to the treat- 
ment of the said Acts (see Settled Land Acts). 

As to the liability of estates tail for the debts of the tenant in tail 
after his decease, see the referefices given above in the case of the liability 
of estates in fee-simple. • • 

. When an estate pm autre vie (see Life, Estates for) is given to A. and 
•the heirs of his body, the estate, so long as it continues, devolves as an 
estate tail, and is called a quasi-entail.” The owner in possession of such 
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an estacte may alienate so as to eflectiially bar the issue and also ttys 
remaindermen without complying with the provisions of the Fines and 
Recovttiies Act ; if not in possession, he cannot bar the remaindermen 
without the consent of the tenant for life (Edtoards v. Champion, 1853, 
3 De a, M. & a 202). ^ 

In dealing with estates tail, we have as yet disregarded copyholds. We 
may *add veiy shortly that where estates tail exist in copyholds, they 
exist by specdal custom only. For, as the right of alienation was recog- 
nised very much later in copyholdem than in freeholders where an estate 
was given to a copyholder and his heirs, it was a question of the custom 
of the manor whether the estate was to be treated as a conditional fee 
alienable on birth of issue, or inalienable altogctlier. The conditional 
fees remained ; the inalienable became in many (^ascs V)y custom, entails ; 
the lord seeing the mistake of an entail much in the same way as the 
Crown saw the loss it sustained as already mentioned, allowed the copy- 
holdSr to disentail by a customary recovery analogous to the common 
recovery. Collusive forfeitures followed by regrants in fee-simple from 
the lord were also used in certain manors. The result is curious ; for tiio 
copyholder of a manor in which originally a custom to entail existed could 
effectually bar by the methods mentioned botli issue and remaindermen. 
On the other hand, the copyholder of a manor, in wliich gifts in tail were 
treated as fees conditional on the birth of issue, could only alienate if he 
had issue born. By the Fines and Recoveries Act, a conveyance l»y 
surrender is made the effectual way of barring an estate tail in copyholds, 
similar provisions being made as to consent by the protector, as in the 
case of freeholds. The protector’s consent, if by separate deed, is entered 
on the Court rolls of the manor ; if not given by sei)arate deed, evidence 
of the protector’s consent to the surrender should be ])re8erved in the 
Court rolls (ss. 51 and 52). For a detailed treatment of the subject, see 
Copyhold. 

[Authorities . — See Challis, 2nd ed. ; ( Joodeve, Modem Law 

of Bml Property^ 4th ed. ; Williams, PHmvples of the Law of Ileal Projicrty, 
18th ed.] 


Estates of the Realm. — The three estates of the realm are 
the clergy, the nobility, and the commons. In Rarliament they are organ- 
ised in two Houses — the House of Lords and the House of Commons 
(y.u). The estate of the nobility are summoned in persem to the House of 
Lords, with the modern exception of Scotch and Irish peers, wlio appear 
there by their representatives. The estate of the commons aj)j)ear by their 
representatives in the House of Commons. The estate of the clergy is still 
in theory represented in both Houses, but, as regards the Lower House, 
this representalion has been a mere fiction for centuries. In the House of 
Lords the bishops of the five princij)al Sees sit of riglit, and a limited 
number of the other bishops, according to seniority. Before the Reforma- 
tion abbots and priors holding by barony were also liable to summons. The 
writ summoning a bishop to Parliament still contains the prafmunientes 
clause, requiring the bishop to cause the arphdeacon, a proctor chosen by 
the chapter, and two proctors chosen by the rest of the clergy to be ]>re8ent in 
Parlianofent. The representatives of the lower clerg}^ appeared intermittently 
and reluctantly in Parliament, and from the end of the fourteenth century 
their attendance entirely ceased. (See Church of Encjland.) It should be 
mentioned that the assent of the bishops has not been held necessary to the 
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validity of Acts of Parliament, e.g, the Act of the Long Parliament, which 
excluded them, and the Act of the Bestoration Parliament, which restored 
them. (See Pike, Ccmstitutional History of the House of Lords, p. 326.^ 

The Crown is not itself an estate of the realm, but shares the sovereignty 
with the parliamentary assembly of the three estates. The division of the 
community into three orders was common to Western Europe in mediaeval 
times, but there was much difference in the lines of division, and as tb the 
way in wliich the three estates were organised in their assemblies. In 
England the estate of the nobility was restricted to the small number 
entitled to an hereditary summons to Parliament ; in France it included 
the minor tenants in chief who in England are represented in the House 
of Commons. In England it is confined to those actually entitled to 
a personal summons (unless disqualified by age or sex) and their wives. 
In France it formed an hereditary caste. In England the three estates are 
combined in two Houses, whereas in the French States-General each estate 
sat apart. As to the far-reaching consequences of these differences* see 
Stubbs, Constitutional History, ss. 184, 185. 


Estimated; Estimation. — As to meaning of estimated 
value,” see Particulars of Sale, and Stroud, Jud. Lid, As to “ words 
of estimatibn,” see About ; More or Less. 
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1. Definition, — ^Au estoppel is an admission, or something which the law 

treats as an equivalent to an admission, of so high and concltisive a nature 
that anyone who is affected by it is not permitted to contradict it {Go, IM. 
352 n ; 2 Smith, L. C,, 10th ed., p. 726, in tlie note to the Duchess of 
Kingston's case, cited below as S. L. C.). It is not of itself a cause of 
action. It is only important as being one step in the progress towards 
relief on the hypothesis tliat the defendant is estopped from denying some- 
thing which he has said (per fiowen, L.J., in Low v. Bouverie, [1891] 3 Oh. 
at p. 105). • • 

2. Gcmral Males and Exceptions (see Co. Lit. 3526; S. L. C. p. 731). — 
There is no estoppel where the record, deed, or other document in which the 
statement relied <m is contained shows the truth (unless it apjiears that the 
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parties concerned have agreed that the statement relied on shairbind then/ 
as in the common mortgage attornment clause {MorUni v. Woods, 1869, 
L E. *4 Q. B. 293) ; nor if the statement is consistent with the matter 
set up, or is ambiguous or uncertain, for “ every estoppel must be certain to 
every intent ” (Coke, ibid. ; Lcno v. Bouvene, [1891] 3 Ch. 82) ; nor if the 
party relying on the estoppel is estopped from doing so, for “estoppel 
againfit estoppel doth put the matter at large ” (Coke, ihid,). And estoppels 
are, and musjj be mutual (see Concha v. Coivcha, 1886, 11 App. Cas. 641); so 
that where a defendant must admit the plaintiff to be his landlord, the 
latter is bound to the former by the landlord’s covenants (Hartcxip v. Bell 
1883, a & E. 19). 

No estoppel affords an answer to an objection resting on public policy, 
as a stamp objection {Steadman v. Duhamel, 1845, 1 C. B. 888), or an 
objection that an assignment is illegal {Fairtitlc v. Gilhert, 1787, 2 T. li. 
169 ; 1 Pt. K. 455 ; Macallister v. Bishop of Rochester, 1850, 5 C. P. D. 194; 
cp. persons with limited powers, below, 12.). 

The technical estoppels, by record or deed, by which a man actually is 
or may be, as Lord Coke says, “ concluded to say tlie truth,” are stricliy 
construed {Boioman v. Taylor, 1833, 2 Ad. & E. at p. 290). They are de- 
scribed as “odious” {Palmer v. Ehim, 1729, 2 llayni. (Ld.) at j). 1552), and 
not to be extended {General Finance Go, v. Liberator Co,, 1878, 10 ('h. D. at 
p. 24 ; Onward Building Society v. Smithson, [1893] 1 Ch. 1). But such 
dicta do not apply to estoppels in pais. These the Courts are inclined to 
extend, in particular estoppels arising out of mercantile transactions 
(S. L. C. p. 840). 

Estoppels are divided into tliree groups: A, By Matter of liecord ; B, 
By Deed ; G. “ In Pais,” i,e, by conduct. 

A, By Matter of Record. 

The most important cases under this head are estoppels arising from the 
proceedings of Courts of justice. (As regards other records, see Co, Lit, 
352 a, and Bigelow on Fstojypcl — cited below as “ Jhgelow,” p. 37.) 

3. As a memorial of the proeeediwjs of an English Court, the record is 
absolutely conclusive against all the world wliile it stands, even though it is, 
in fact, mistaken {R, v. Carlile, 1831, 2 Barn. & Adol. 362 ; Irmn v. Grey, 
1865, 19 C. B. N. S. 585 ; Bigelow, ch. i.), e,g, to show that a third person 
recovered a particular sum of damages against the plaintiff (fh'een v. 
New River Co,, 1792, 4 T. K. at p. 590). In such a case the judgment 
is not conclusive to show that the damages were properly recovered 
{Pritchard v. Uitchcoch, 1843, 6 Man. & G. 2, 151 ; Jlallantync v. Meui- 
Idnnon, [1896] 2 Q. B. 455). The remedy, if the judgment is erroneously 
entered, is to bring an action to set it aside, or to api)eal against it, or to 
apply to the Court to amend it (Order 27, r. 15; Order 28, r. 11; In 
re Swire, 1885,^0 Ch. D. 239). As to an application by a tliird party, see 
Jcuiques v. Harrison, 1884, 12 Q. B. D. 165. The Court will not enforce a 
right arising upon the judgment, by injun(*tion, if satisti(*d that the (uitry is 
incorrect ( Ward v. Moss, 1894, 70 1.. T. 178). 

4. As concluding the matter decided, the general rule is that matteiu 
once decided by the final judgment of a Court of competent jurisdiction, 
whether it be a superior or an inferior Court {Flitters v. Allfrey, 1874, 
L. R. lO C. P.*29), or by verdict in such Court {Butler v, Butler, [1893] 
Prob.185; [1894] Prob. 25), shall not be called in question in subseciuent 
proceedings between the same parties or between privies with them, or, if it 
is a “judgment in remf in subsequent proceedings by anyone. 



70 ESTOPPEL 

\ It makes no diflference that new facts not before, the Court when the 
previous decision was arrived at are suggested {Shoe Mdchmery Co. v. 

1 Ch. 667 ; but see Heath v. Weaverham, [1894] 2 Q. B.*108 — 
a highway case). 

5. Exceptions . — There is no estoppel where the former Court had no 
jurisdiction to determine the matter {Duchess of Kingston's case, S. L. C. 713; 
Trimdad v. Eriche, [1893] App. Caa 618). But any judgment whibh on 
the face of it appears to be valid is priroA facie presumed to be valid 
whether it is that of an English or a foreign Court (Dicey, Conflict of Laws^ 
p. 412 ; Alivon v. Eurmoaly 1834, JL C. M. & E. 277 ; J^nh of Australasia 
V. Nias, 1861, 16 Q. B. 717 ; see Bigelow, p. 204). 

Nor unless the matter was necessary to be decided (see the Duchess of 
Kingston's case, supra, and Concha v. Concha, 1886, 11 App. Cas. 641), and 
the judgment was final (see Nounion v. Freeman, 1887, 37 Ch. D. 244; 16 
App. Cas. 1 — a case of a foreign judgment). 

Nor where the judgment was procured by fraud (see the judgment of De 
. Grey, C.J., in Oirdlestone v. Brighton Aquarium Co., 1879, 4 Ex. D. 107 ; 
Ahouloff V. Oppenheimer, 1882, 10 Q. B. D. 296 ; Vadala v. Lawes, 1890, 25 
Q. B. D. 310). The observations of James, L.J., in Flower v. Lloyd, 1878, 
10 Ch. D. 327, have not been adopted (see Ahouloff v. Oppenheimer, supra). 
A judgment by consent creates an estoppel, even though the consent was 
given under a mistake {Joint Committee of the River Ribhle v. Croston 
u. D. C. [1896], 1 Q. B. 251). As to the case of judgments in rem, see 
further below, 6. 

6. Judgments “ in reml' m' having analogous effects. — A judgment in rem 
is an adjudication upon the status of some particular subject-matter by a 
tribunal having competent authority for that purpose. “ The very declara- 
tion operates on tlie status of the thing, and renders it such as it is thereby 
declared to be'* (S. L. C. p. 734). No general rule for distinguishing such 
judgments can be laid down (see Bigelow, pp. 46 et seq.). 

The following are or have the effect of judgments in rem : Judgments in 
Courts of Admiralty in causes of prize, or of salvage, or of forfeiture, or of 
any like nature over which such (Courts have a rightful jurisdiction founded 
on the actual or constructive possession of the subject-matter (Blackburn, J., 
in Castriquc v. Imrie, 1870, L. E. 4 H. L. at p. 428, citing Story) ; maritime 
lien {I.C., Minna Craig Co. v. Chartered Mercantile Bank, [1897] 1 Q. B. 55, 
460) ; condemnations of goods in the Exchequer {Scott v. Shearman, 1776, 
2 Black. W. 977) ; the grant of probate or administration {Concha v. Concha, 
1886, 11 App. Cas. 641), or an analogous decree as to title to succession in a 
foreign Court {In rc Trufort, 1887, 36 Ch. D. 600), as regards the representa- 
tion but not the domicile of the testator {Cemcha v. Concha, infra) or the 
effect of a will ( Whicker v. Hume, 1858, 7 H. L. 124) ; and sentences of 
divorce or nullity {Duchess of Kingston* socm, s^if^pra; Scott v. A.-G., 1886, 11 
P. D. 128) (as to the effect of a finding of adultery, see Needliam v. Bremmer, 
1866, L. E. 1 C. P. 583) ; and local judgments as to title to foreign lands 
{Plumery. Woodboutme, 1825, 4 Barn. & Cress. 625). 

Such judgments in rem are conclusive against all the world (2 Co. Lit. 
352 b, ninthly), but only as to points necessary to be decided and actually 
decided {Concha v. Concha, 188^ 11 App. Cas. 541 ; Ballantyne v. MacMnnon, 
[1896] 2 Q. B. 455), and this, whether they are English or foreign judgments 
{Lee., Dicey, Conflict of Laws, pp. 427-432), even though, in the latter case, 
they proceed on a mistake of English law (see below, 11.). 

7. The exception of cases where the judgment was procured by fraud 
(sec above, 5.) applies to judgments in rem {Shaw v. Ooiild, 1868, u E. 3 



P ESTOPPEL • 77 

H. L. 5| ; Storj, Conflict of Lam, s. 592; Dicey, p. 400 ; per Blackburn, J., i» 
Imtie, supra, L. 11. 4 H. L. at p. 433), although the contrary vm 
formerly held {Caatrique v. Belirens, 1861, 3 El. & EL 709 ; see Bigelow, 
p. 254^ But a grant by the Court of Probate cannot be questioned 
elsewhere on the ground of fraud {Allen v. Maepherson, 1845, 1 H. L. 191 
Melnik v. Milton, 1876, 3 Ch. D. 27). 

8. ^ Judgments “in perso^m.”— Parlies and privies only are liouud by 
such judgments. “ Parties ’ include perBoiis who htul a right to control the 
proceedings, ndduce and cross-cxanunc witnesses, and bring an apjteal if 
any appeal lay, aud^no others (Bigelow, p. 114 ; see j)er De Grey, C.J., in the 
Duchess of Kingston 8 case, S. L. C. 713), and they are bound only when suing 
in the same capacity {Leggott v. G. N. Rwy. Co., 1876, 1 Q. B. D. 599 ; Metiers 
V. Brofum, 1863, 1 H. & C. 686). " Privies ” (Go. IM. 352 a) include all persons 
who succeed to the position of a party, or hold in subordination to his rights 
(Bigelow, p. 142), eg. husband and wife succeetling to the wife’s land before 
1883,(0«/ram v. Mwewood, 1803, 3 East, 346 ; 7 R R 473). But the person 
estopped must claim through the party, not independently (JS^)eneer v. 
WiUianis, 1871, L. R. 2 P. & D. 230), and by a title acquired after the 
judgment (In re Burgo's Estate, 1896, 1 I. R 274). The Court has 
refused to allow a beneficiary under a will, after accepting the benefit of a 
decision upon it, to which he was not a party, but of which ho was fully 
cognisant, to dispute the construction adopted (In re Lari, [1896] 2 Ch. 788). 
See Admissions, voL L p. 150. 

9. A judgment against one debtor upon a joint debt merges the debt, 
and a joint debtor cannot afterwards be sued upon the same cause of action 
(see Kendall v. HamiUmi, 1879, 4 App. Cas. 504). In In re Deeley's Patent 
([1895] 1 Ch. 687) it was held that the finding in a previous action between 
the petitioner and the patentee, that a patent was bad, did not estop the 
latter upon a petition for revocation, since the petition was presented on 
behalf of the public. 

10. When the Judgment or Verdict is binding. — The matter must have 
been directly in point in the former case (Duchess of Kingston's case, supra), 
otherwise it is immaterial that a decision was pronounced upon it (Concha y. 
Concha, supra), and the former decision must have teen in respect of the 
same cause of action. Thus judgment for damage to property is no bar to 
action for personal injuries arising out of the same accident (Brunsden v. 
Humphrey, 1884, 14 Q. B. D. 141 ; Daly v. Dublin, etc.. Buy. Co., 1892, 30 
L.RIr.514). 

If a verdict is relied on it must have comprised a finding on the same 
question, whether the cause of tiction in the case was the same or not 
(Ovtram v. Morewood, 1803, 3 East, 346 ; 7 R. R. 473 ; Marriott v. Hampton, 
1797, 7 T. R 269 ; 4 R R 439). 

A judgment in his favour in proceedings in which the plaintiff could not 
get complete relief does not estop him from suing again (Nelson v. Crouch, 
1863, 16 C. B. K S. 99; Gibbs v. Cruikshank, 1873, L R 8 C. P. 454; 
see S. L. C. pp. 745, 746). So a defendant who has counterclaimed in a 
County Court for a sum beyond its jurisdiction can afterwards sue in the 
High Court for the excess, and the plaintiff in the original action will be 
estopped from disputing the cause of action ( Webster v. Armstrong, 1885, 64 
L J. Q. B. 236 ; see now Judicature Act, 1384, s. 18). 

The better opinion is that a defence which might have been raised, but 
which 4ra8 no? before the Court, for instance, a set-off or counterclaim, is not 
concluded by the judgment (see Bigelow, pp. 158 et seq.', S. L. C. p. 744 ; Dams 
V. Hedgu, 1871, L. R 6 Q. B. 687 ; Caird v. Moss, 1886, 33 Ch. D. 22, but 
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isee In re Hilton, 1892, 07 L. T. 594), for the judgment is not even evidence 
\f any matter which came only collaterally in question, or was incidentally 
cognisable, or of any matter to be inferred by argument from it (per De 
Grey, C. J., in the Duchess of King8to7is case, supra), • 

A judgment by consent or default {In re South American and Mexican 
Go,, [1895] 1 Ch. 37) is as binding as any other, and {semUe) whether the 
Court had jurisdiction or not {Joint Committee of River Rihhle v. Qroston 

U, D, C,, [1897] 1 Q. B. 251). As to setting (tside such a judgment, see 
Huddersfield Banking Co, v. Lister & Son, [1895] 2 Ch. 273 ; and Ainsworth 

V. Wilding, [1896] 1 Ch. 673. 

11. Foreign and Colonial Judgments "Hn personam,*" — Any such judgment 
has the same effect as an English judgment, if pronounced by a Court of 
competent jurisdiction, not acting contrary to natural justice {e,g, in the 
absence of and without notice to the defendant, v. Westenhoh, 1870, 
L. E. 6 Q. B. 155), even though it proceeded upon a mistake as to English 
law {Bank of AustraloLsia v. Nias, 1851, 16 Q. B. 717 ; Gastrique v. /7ane,,1869, 
L. E. 4 H. L. 414 ; Godard v. Gray, 1870, L. E. 6 Q. B. 139 ; Bigelow, ch. vi.; 
Dicey, Conflict of Laws, ch. xvi.). See Eoiieign Judgments. 

B, By Deed. 

12. General Rule, — ^Where a man has entered into a solemn engagement 
by deed under his hand and seal as to certain facts, he shall not be per- 
mitted to deny any matter which he has so asserted (per Taunton, J., in 
Bowman v. Taylor, 1834, 2 Ad. & E. at p. 291). Thus a covenantor fur title 
cannot deny the covenantee’s title {Goodtitle v. Bailey, 1777, Cowp. 597), 
and a party to a deed cannot, as against another party, dispute a statement 
recited by him as a fact in the deed {Bowman v. Taylor, supra ; General 
Finance Co, v. Liberator Go,, 1878, L. E. 10 Ch. 15). In the last case the 
recital must be direct and unambiguous. So that neither words of grant, 
nor covenants for title, nor any recital in general terms, — as that a vendor 
“ is entitled,” — is effective to raise an estoppel as to a particular fact not 
expressly stated, for instance, the fact that the party reciting had the legal 
estate {l,ce,, Right v. Bueknell, 1831, 2 Barn. & Adol. 278; Dart, Vendor's 
and Purchasers, 6th ed., p. 911), nor is the recital of a series of deeds and 
events, the effect of which would be to bring such estate to him {Onward 
Building Society v. Smithson, [1893] 1 Ch. 1). The question whether a 
recital is the statement of one or the other party, or of both, is one of con- 
struction {Stronghill v. Buck, 1850, 14 Q. B. 781). 

A deed creates no estoppel in matters collateral to its purpose, though 
any recital or statement in it is evidence against the party reciting or mak- 
ing the statement {Frazer v. Pendl^ury, 1861, 31 L. J. C. P. 1 ; Carter v. 
Carter, 1857, 3 Kay & J. 617). In the first cited case a mortgagor, who was 
a party to an assignment of the mortgage, which recited that a sum paid 
was due under it, was held not to be estopped by the deed^n an action to 
recover part as an over-payment. 

A person with limited powers cannot do indirectly by estoppel what he 
cannot do directly by grant or covenant {Fairtitle v. Gilbert, 1787, 2 T' E. 
169 ; 1 E. E. 455 ; Chambers v. Milford, etc,, Rwy, Co,, 1864, 5 B. & S. 588 ; 
Ex parte Watson, 1888, 21 Q. B. D. 301) ; e,g, a married woman who is 
restrained from anticipation {RpUeman v. jphjer, [1897] 2 Ch. 223). 

A party making his title under one who would have been estroped is 
bound by the estoppel v. Needham, 1810, 2 Taun. 278 \ 11 R^. 572 ; 

Doe V. ^one, 1846, 3 C. B. 176 ; Clmmt v, Geaxh, 1870, L R 6 Ch. 147). 
But a party who has obtained the property conveyed by the deed from a 
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stranger to it, is not estopped {Doe v. Errmgtcm, 1839, 6 Bing. N. C. 79), no^ 
is a party to a conveyance estopped by recitals in other deeds throngs 
which the title to the land conveyed is derived, at anyrate in an action 
respecting other land {Doe v. Shelton, 1835, 3 Ad. & E. at p. 283). 

A stranger to a deed cannot avail hiinself of an estoppel arising under it 
(In re OhosCs Trusts, 1883, 49 L. T. 588). Since a successor to the interest of a 
j)arty who could have relied on the estoppel can himself do so (r.//. a rever- 
sioner* Cuthherison v. Irvintf, 1859, 4 H. & N. 742; (5 H. iV: N. 1 35), and estoppels 
are mutual, tlie successor is houiul by it (Lee,, Hartcup v. Bell, 1 883, C. K 19). 

See generally as to estoppel by recitals, Elphinstone on Deeds, p. 140. 

13. A deed obtained by fraud, is, of course, no answer to a claim against 
the fraudulent party, and probably an innocent purchaser claiming through 
him cannot rely upon an estoppel arising under it, as against the party 
deceived (see Onward Building Society v. Smithson, [1893] 1 Oh. 1), 

Belief may be had in equity against a deed executed by fraud or mistake 
which would otherwise create an estoppel, c.g, a release (Brooke v. Baymes, 
1868, *1. R G Eq. 25). 

14. Title by Estoppel — If a grantor has at the time of tlie grant no estati^ 
sufficient to 8ui)port it, but is estopped from denying as against the grantee 
that he has sucli estate (as to which, see above), and he afterwards acquires 
an estiite in tlie land, the estate so acquired “ feeds the estoppel,” and the 
grantee becomes entitled as if the grantor had originally possessed it (Co, 
Lit, 47 b \ liawlytis case, 1588, 4 Co. Rep. 419 ; Doe v. Oliver, 1829, 5 Man. 
& E. K. B. 202 ; Sturgeon v. Wingfield, 1846, 15 Mee. & W. 224 ; cp. the 
Scotch case of Swan v. Western Bank of Scotland, 1866, 4 Sees. Ca. 3 Ser. 
663). The rule is stated by Mr. Campbell (Ruling Cases, vol. i. ]). 480) thus: 

“ The title of a person derived from one who lias no title, or whose title is 
imperfect, is validated iii the former person by a conveyance or act in the 
law whereby the riglit would have become comjdetely vested in the latter 
person. This princijile has lieen summarised in the maxim, Jus sufm^veniens 
auetori accrescit successorV* 

But in the case of a lease, if the lessor has an interest which passes to 
the lessee by the lease, although it is less than the interest purported to be 
granted, the rule does not apply, and no subsequently acquired interest of 
the lessor is passed on to the lessee (Co, Lit, 47 b ; per Parke, B., in Doe v. 
Seaton, 1835, 2 C. M. & R. at p. 730 ; Jjangford v. Selmes, 1857, 3 Kay & J. 220 ; 
Bigelow, p. 391). But if the lease were for valuable consideration, the lessor 
would be compelled to make good the deficiency of the estate which jmssed 
by it, out of his subsequent estate (Preston, Abstracts, vol. ii. p, 217). 

The above exception to the general rule applies only in the case of leases 
(Bigelow, p. 391 ; so held in New York, House v. M^Cwmiek, 1874, 57 N. Y. 
(12 Sickel) 310). 

An estate subsequently acquired by the grantor by fraud does not enure 
to the benefit of the grantee as against the person defrauded (Eyre v. Bur- 
mester, 1862, it) H. L. 90 ; Heath v. Crealock, 1873, L. R. 18 Eq. 215 ; cp. 
Onward Building Society v. Smithson, [1893] 1 Ch. 1). 

In the language used in these cases, the fact that the grantee becomes 
actually entitled in interest and not only by estoppel appears to have been 
somewhat lost sight of. 

See generally on this head, Bigelow, ch. \i, 

• • C. In Pais. 

15. By excepting Possession, or Attornrmnt — A tenant cannot deny that 
bis landlord was entitled to the property at the time when the tenant 
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^obtained possesBion from him, until he has Burrenderecl the possession {Doe 
V SmythOy 1816, 4 M. & S. 347 ; IGtE. It. 486) ; nor a devisee or grantee his 
testator’s or grantor’s title, as against the devisee or grantee in remainder 
{Board v. Board, 1873, L. E. 9 Q. B. 48 ; Dalton v. Fitzgerald, [1897^ 1 Oh. 
440; 2 Oh. 86); nor a licensee his licensor’s {Mills v. Carson, 1892, 10 
E. P. C. 9); nor a bailee his bailor’s {Heifiderson v. Williams, [1895] 1 Q. B. 
521 ; Fx parte Davies, 1886, 19 Oh. D. 86 ; Rogers v. Lambert, [1891], 1 Q. B. 
318; see vol. i. p. 464). The ground of the Kile is that the partidb have 
agiwl that possession shall be taken on that basis {Morton v. Woods, 1868, 
L. E. 3 Q. B. 658). The ride extends in favour of the landlord’s heir ( Weeks 
V. Birch, 1894, 69 L. T. 759) or other successor in title, eg, the remainder- 
man {Doe V. Whilroe, 1822, Dow. & By. N. P. 1 ; 25 E. B. 769), or assignee 
{Doe V. Birchmore, 1839, 9 Ad. & E. 662). And it binds the landlord, 
since estoppels are mutual {Hartcup v. Bell, 1883, 1 C. & E. 19), and the 
assignee of the tenant {Doe v. Mills, 1834, 2 Ad. & E. 17), but not a mere 
licensee from him {Tadman v. Henman, [1893] 2 Q. B. 168). The tenant 
is not bound to admit that the landlord had a fee-simple ( Weld v. Baxter, 
1866, 11 Ex. Eep. 816 ; 1 H. & N. 568), and he can show that the landlord’s 
title has determined since possession was given. This is the meaning of the 
maxim that “ there is no estoppel where an interest passes ” (see Co, Lit, 
47 h ; the notes to Walton v. Waterhouse in 1 Williams’ Saunders ; Muirhead 
V. Commercial Cable Co,, 1894, 11 E. P. C. 317). The tenant can show that 
he, the tenant, has been evicted by title paramount {Watson v. Lane, 1856, 
11 Ex. Eep. 769). Mere payment of rent is evidence of the payee’s title, 
but, if made under a mistake, it creates no estoppel {Cooper v. Blandy, 1834, 
1 Bing. N. C. 45 ; Carlton v. Bowcock, 1885, 61 L. T. N. S. 659). 

16. By Bepresentalion : The rule in Picard v. Sears (1837, 6 Ad. & E. 
469). — ^Where one by his words or conduct wilfully (i.c. intending his repre- 
sentation to be acted upon, or so that a reasonable man would believe he so 
intended, Freeman v. Cooke, 1848, 2 Ex. Eep. 654) causes another to believe 
the existence of a certain state of things, and induces him to act on that 
belief, so as to alter his previous position, the former is concluded against the 
latter from averring a different state of things as existing at the time in 
question (per Denman, L.O.J., 6 Ad. & E. at p. 474 ; Stephen on Evidence, 
Art. 102). Freeman v. Cooke {supra) was an action of trover for goods seized 
by the sheriff in execution. Tlie owner at first told the sheriff that the goods 
were his brother’s, believing the writ to be directed against himself ; on 
learning that the writ was directed against his brother, he said the goods 
belonged to a third party. It was held that his assignees were not estopped, 
because he did not intend to induce the sheriff to seize, and no reasonable 
man would have seized on the faith of his representations taken together. 
The principle upon which this rule rests is that the party estopped has 
assented to the other acting in the way in which he has, by his acts, invited 
him, the other, to act (per Campbell, LC., in Caimeross v. Lorimer, 1860, 3 
Macq. H. L C. at p. 829 ; McKenzie v. British Linen Co,, 1881, ^ App. Cas. 82). 
See also Piggott v. Stratton, 1859, 1 De G., F. & J. 33, explained in Spicer v, 
Martin, 1888, 14 App. Oas. at p. 23. 

A false representation, in order to effect an estoppel, must be a repre- 
sentation of an existing fact, not of a mere intention Qforden v. Money, 1854, 

6 H. L. Cas. 185 ; Moddism \,^ldeTson, 1883, 8 App. Cas. 467 ; Chadwick v. 
Manning, [1896] App. Cas. 231 ; see Pollock on Contract, Appendix, note E), 
and it must have been acted upon before it was corrected {Dmston v. 
Paterson, 1857, 2 C. B. K S. 496 ; Sandys v. Hodgson, 1839, 10 Ad. & E. 
472). It need not be an active representation. Acquiescence in a mistake 
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when there is a duty to speak is enough (McKm\zie v. British Limn Co,, 1881/ 
6 App. Chs. 82; Thonqmnw ^o#e'r^‘e, [1893] Troh. 70 ; see Acquiescence,^ 
voL i. p«90). Negligence involving a breach of duty to another, calculated to 
lead, and actually l^ing him to the mistake, may estop the person in fault 
from setting up the truth in an action gi'ounded upon the assumption that 
there was no mistake (see Va^llano vt Bank of Enularuly [1891] App. Gas. 
107, aiBl the cases there cittjiil, vol. i. p. 479 ; and Carr v. L, and N,- IF, Bwy, 
Co,, 1875, L. K^IO C. P. 307). The negligence must have involved tlie bi'each 
of a duty towards the person who relies on tiie estoppel {Law v. Bouveric, 
[1891] 3 Ch. 82), and have been the proximate cause of his mistake (per 
Brett, LJ., in Cai'i* v. L, and X,- IV, Rwy, Co,, snpra), 

17. Particular Cases, — Coinimny estopped by its certificate, see Balkis, etc,, 

Co, V. Tomkinson, [1893] App. Gas. .396 ; In re Coneessions 2'rnst, [1896] 2 Ch. 
757; Bloomenthal v. Ford, [1897] App. Gas. 156; as against anyone who 
purchased on the faith of the certificate, Burkinshaw v. Xieholls, 1878, 3 
Apj). (•'as. 1004; cp. lu re Veuve Monn ier, etc., Lfd,,[iS\)6] 2 Gli. 525; Bmm 
V. An{/lo-Ame?d4nn 2'elef/raph Co., 1879,5 Q. H. 1). 188; see further, vol. iii 
]». 192; owner or mortgagee (»f property lending the title-deeds for (he 
jnirpose of enabling the borrower to raise money iii)on tliein, Broekleshy v. 
Tcmperanve Buildinef [1893] 3 (.’h. 130: carrier by advice note of 

tlie receipt of parcels, Carr v. L, and A.- IF. Bwy, Co., supra; il:kion v. 

. Lafonc, 1886, 18 Q. B. D. 139. 

As to estoppels on bills of exchange, see vol. i. p. 479 ; as to blanks in 
deeds and instruments, vol. ii. j)p. 166, 170; as to ‘‘holding out,*' PuiNCirAL 
AND Aoknt; holding out as a partner, rc Fraser, [1892] 2 Q. B. 633; as 
to negotiability by e8toi)pel. Negotiable Instuument ; as to “ standing by,*' 
AcguiEsc’ENCE, vol. i. j). 90. 

18. An infant {Savayc v. Foster, 1722, Mo<l. 35) or married woman 
(ib. ; In rc Lus/is Trusts, 1869, L. E. 4 Ch. 591) may be estopped by a 
fraudulent (but see Mills v. Fox, 1887, 37 Ch. D. 153) representation. 13ut 
neither can be made liable upon a contract on the ground that the plaiutit! 
was induced to enter into it by a re]ireBentation that he or she was sui juris 
(see above, 12. ; Stikcman v. Dawson, 1846, 1 lie G. & Sm. 105 ; LemjjrUrc 
v. Lange, 1879, 12 Ch. II. 675; see Uahill v. Cahill, 1883, 8 App. Gas. at 
pp. 427, 437. See further, vol. i. p. 96, and 1 White and Tudor's L, C,, 
7th ed., p. 469). 

[Authorities. — See generally the notes to tlu; Duchess of Kingstoiis case 
in 2 Smith's Leading Cast's, and to Btmvwcs v. Loik, in 1 Wliite and Tudor’s 
L. C,, 7tli ed. (Efpiitable estoppel), and the title “Estopiiel” in Gampbell's 
Baling Cases (to both of which the writer is much indebted). The leading 
work on the topic is Bigelow on Estappcl (American), 5th ed. See also 
Everest and Strode on Estoppel, and Goinyn’s Digest {s,v.).] 


Estovers* — Every tenant for life or yvniH lias a right, unless 
restrained by express covenant, to Dike fr<Jiii the laud he holds such an 
amount of wood as is reasonably necessary to repair, or burn in, the house, 
to make and repair instruments of husbamlry, and to repair hedges or 
fences. The wood so taken is emailed “ estovers ” (from the French estojfer, 
XjO furnish), or “liotes” (a Saxon word meaning “compensation"); and 
woixl talien foi® the first of tin? tfiree puri)^J8es al)ovc named is called 
house-lMite or Hre-liote ; that taken for the .second, plough or cart bote ; and 
that taken for the third, “hay” or hedge bote (s<»e Co, Lit, p. 41 6; ami 
Black. Com, bk. ii. ch. 3). Copyholders are entitled to the same riglits 

V. 6 
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\lAshmad v. Ranker, 1700, 1 Eaym. (Ld.) 551), but they may be subject to 
customary restrictions, as that the wood shall only be taken after assign* 
ment by the lord or his bailiff, and the like (see Heydon and Sinmi*8 case, 
1611, 13 Co. Bep. 67); but, on the other hand, there may be a custom to 
take wood, although not wanted for necessary repairs (Blewett v. Jenkins, 
1862, 12 C. B. N. S. 16). There may also be common of estovers, or the 
right of copyholders to take wood for the purposes above mentioned from 
the waste of the manor, and this right again may be conditioned or limited 
by special custom. This right to seek wood, which cannot be aliened by 
copyholders, does not extend over the whole of the waste, but is confined 
to those parts where the^wood.is actually found (cp. Peardon v. Underhill, 
1860, 16 Q. B. 120). And the lord may enclose a portion of the waste 
against tenants having common of pasture, although they have also other 
rights of common such as estovers, provided that he leave sufficient common 
of pasture and do not injure the other common rights {Fawcett v. 
StricUand, 1737, Willes, 67). See also Common. • 


E8tra.y (0. Fr. Estmier) is any beast not wild found within any lord- 
ship where it has no right to be, and not claimed by any man as owner 
(Cowell, Law Diet s.'o, ; 1 Black. Com. 298). It includes swans and cygnets 
(4 Co. Inst. 280), but not other birds, and may be treated generally as 
including all domestic or domestkiated beasts of value and presumably 
owned and not being ferm naturce. See Animals ; Birds. The law as to 
estrays forms an exception to the general rules of Ifiw as to the right of the 
true owner of an animal, subject only to the Statutes of Limitation, to recover 
it by action of trover or detinue from any person who, however innocently, 
has taken possession of it. 

The owner or occupier of soil on which a stray is found is entitled to 
distrain it damage feasant or to imjiound it ; but this does not affect the title 
to the animal. But the king or the lord of a manor as an incident of his 
manorial rights, presumably as a manorial franchise granted by the Crown, 
may seize an estray, and acquire the ownership of it, on complying with the 
following formalities, if it is liot claimed by the owner within a year and a 
day. The estray must be put in an open place on the lord’s demesne, where 
the owner lias a reasonable chance of seeing and claiming it, and must 
be proclaimed at the next two market towns, and apparently at the 
door of the parish church on a Sunday. The owner can claim 
and take it within a year and a day from the first proclamation, on 
paying for the cost of finding maintenance and proclamation; but the 
lord cannot work the animal during the year and day {Bagshaw v. Coward, 
1605, Cro. (2) 147). Until seizure and proclam^-tion the lord has no title, 
and until the lapse of the year and day he has only an inchoate title and 
property, which is, however, sufficient to maintain an acti» for taking the 
animal away, or to follow and retake it if it strays, unless it strays into and is 
seized as an estray by the lord of another manor. 

[Authorities . — ^All the authorities on the subject ap})ear to be collected in 
Burn, Jwdm, 30th ed., “ Estray ; and Scriven on CopyliMs, 7th ed., by 
Brown, 267.] 


Estreats (0. Fr. Estrait ; Lat. Extracta) originally meant a true 
copy, extract, or note of some record of a Court. It is now invariably used 
with reference to the enforcement of claims of the Crown in respect of fines, 
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forfeittuM^ forfeited recoguisances ; but is also applied to a number o^ 
Crown iriUs or debts now virtually ob^lete^ e.g. amerciaments, issues, and 
chattelE^of felons or fugitives. 

It was the practice from the earliest times to extract and certify into 
the Exchequer copies of all patents or entries in Court rolls which contained 
provisions or orders in favour of the Revenue. The estreats of Chancery 
(cidrac^ caimllarme) were, copies of all documents affecting the revenue 
which liad l)e§n lodged in Chancery. The clerks of all the Royal Courts 
had to make up an accurate estreat roll showing the nature and details 
of all such fines, forfeitures, etc., as had been imposed by the Court (see 
7 Hen. iv. c. 3; as to Sherifi* Courts, see 11 Hen. vii. c. 15). The old 
Court rolls, apparently to facilittiU^ this tiisk, show in the margin all these 
fines, etc., as a guide for making up tlie estreats. Where tlie fines, etc., 
had been receiv^ in the Court below, the estreat roll served as a check 
on the accounting officer, and in course of time was required to lie verified 
by ther oath of the otlicer who returned it (4 Will. & Mary, c. 24, s. 4) ; 
and wilful misstatements, defects, or omissions are punishable (22 Car. n 
c. 22, 8. 5); and refusal, neglect, or failure to make the returns ent^tils 
amercement (1716, 3 Geo. i. c. 15, s. 12). 

Under the old practice the sherifi* levied the sums specified in tlie 
estreats under the orders of the Court of Kxclie([uer (42 Edw. ill. c. 9), subject 
to the right of the person alfected to petition for relief or j>lead in estreat 
(1357, 31 Edw. I. at. 3, c. 3 ; Amn, 1608, Hard. 471, per Hale, 0. H). The 
practice is not in terms abrogated, and the procedure is regulated by the 
Revenue Practice Rules of 1800, rr. 110, 111 ; 2 St. ll & 0., Rev. 
655. . 

The Court of Kxche(iuer is now merged in the Queeirs Ikmch 
Division, and the Queen’s Remembrancer must, subjec't to any orders 
of the Court, issue process for the enforcement of fines, etc., estreated 
and not vacated or discharged (3 & 4 Will. iv. c. 90, s. 32; 22 & 23 
Viet. c. 21, s. 23). The form now ordinarily in use is jirescribed by 
the Revenue Rules of 1860 (r. 112, ScIuhI. A, Form 11; St. R. & 
0., Revised, vol. ii. pp. 655, 666). The Remembrancer has to sub- 
mit to the Treasury accounts of the estreats anti the sheritrs returns of 
process (3 & 4 Will. iv. c. 99, s. 31). The old procedure as to estreats is 
superseded as to Courts of Quarter Sessions by tlie Levy of Fines Acts, 1822 
and 1823 (3 Get), iv. c. 46 ; 4 Geo. iv. c. 37), as modified by the Queen’s 
liemembrancer Act, 1859 (22 & 23 Viet. c. 21), which jirovide a quicker 
remedy and virtually substitute the 1 reasury for the Court of Exchequer 
(see Fine). In (Quirts of assize a similar change lias been effected 
us to the North and South Waltis Circuits in 1 830 (11 Geo. iv. and 1 
Will. IV. c. 70, 8. 33), as to the Cimiity Palatine of Durham and other assize 
districts in 1859 (22 & 23 Viet. c. 21, s. 32), and the clerks have to send an 
account to the ’treasury (3 & 4 Will. iv. c. 99, s. 29). 

In the High Court the proper ofiicers of each department must on the 
first day of each sittings make out a list of fines not jireviously estreated 
and send a copy to the Treasury, and also on the same days, or as and when 
ordered by the Court, estreat and certify into the Revenue side of the 
Queen’s Rench Division all unjiaid fines, etc. (3 & 4 Will. iv. c. 99, ss. 26, 
27). Since 1833, the Treasury, without jirejuilice to the ]X),wers of the High 
Coui*t a» successor to the Court of Exchequer, can remit or repay fines, 
etc., estreated (3 & 4 Will. iv. c. 99, ss. 33, 38). 

Tlie effect of these changes has been to decentralise the practice of col- 
lecting the Crown dues, and to let each Court issue its own executive 
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process without reference to the Sevenue side of the High Court, and to 
make the clerk of the Court and the sheriff account directly to the Treasury 
instead of to the High Court. • 

In estreating forfeited recognisances the old practice was to extract the 
recognisance itself from the records of the Court in which it was filed, and 
send it to the Exchequer (2 lilack. Com. 253). The Court could mitigate 
the imprisonment or other penalty for default d(1763, 4 Geo. iii. c.* 10), a 
power now also exercised as to the pecuniary penalty by the .Treasury. So 
far back as 1713 it was seen that the proper person to decide whether 
recognisances should be forfeited and estreated or discharged was the judge 
of the Court of assize, etc. (iJ. v. Tomb, 1714, 10 Mod. Eep. 278); and now 
in Courts of assize and Quarter Sessions, fines, forfeitures, and recognisances 
cannot be estreated or put in process without a written order of the Court 
after examining a list of the fines, etc. (7 Geo. iv. c. 64, s. 31 ; 12 & 13 Viet, 
c. 45, s. 17 ; 16 & 17 Viet. c. 30, s. 2). These provisions do not apply to 
sittings in London or Middlesex. See Fine ; Keco(;nisance. * 

[Authorities. — Vin. Abr. tit. Estreat ” ; Com. Dig. do.] 


Evacuation! — A military term used to describe the entire removal 
of fighting forces from a place until then occupied by them ; from racare, to 
be empty (see Occupation). The conclusion of peace is usually accom- 
panied by stipulations for a continuance ^ of occupation until the essential 
conditions have been fulfilled. In such a case the position of the army of 
occupation is limited by the terms of the treaty. On evacuation of a place 
by an enemy it reverts ijm facto to its ordinary government. 


Evasive Pleading'! — A civil pleading is evasive if it does not 
deal specifically with the allegations of fact in the preceding pleading of the 
opposite party, or if it deny such allegations evasively or without answeriiig 
the point of substance. Such a pleading offends against the Kules of the 
Supreme Court, 1883, Order 19, rr. 13, 19, and can be struck out as 
embarrassing. See Annual Practice, 1898, pp. 471, 478. 


Evening School! — The Elementary Education Act, 1891 (54 & 
55 Viet. c. 56), B. 1 (1), specially excludes evening schools from the benefit 
of the fee grant thereby provided of ten shillings a year for each child 
in average attendance at public elementary schools. And the Voluntary 
Schools Act, 1897 (60 & 61 Viet. c. 5), s. 2, repeals the 17s. 6d. limit in sec. 19 
of the Elementary Education Act, 1876 (39 & 40 Viet. c. 89) (see Education), 
as respects day schools, but not as respects evening schools, to which, 
indeed, the Voluntary Schools Act in no way apidies (cp. t. 4). The term 
“ evening school ” is officially used as synonymous with evening continuation 
school. Such evening continuation schools are now subject to a separate 
code of regulations of the Education Department, to which reference must 
be made for detailed information as to grants, subjects of instruction, etc. 
It may here be noted that ynder the Evening School Code for 1897 no 
scholar will be recognised wlio is under fourteen, unless such scholar has 
been under instruction for not less than six months in the ftiree elementary 
subjects in Standard V., or in a higher standard, or is exempt from the 
legal obligation to attend school (art. 8); whilst the attendances of persons 
over twenty-one are now for the first time recognised. 
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The haw of evidence consists of two sets of rules — 

(i.) The rules determining what facts are relevant to the issue ; 

(ii.) The rules deterniining how those facts an* to he jiroved. 

These rules are sometimes further divided into (a) those which deter- 
mine what are tli(‘ media of proof ; those which di^terniino how the 
media of proof are to he adduced in (*vid(tnce. 

(i.) liELEVANT Facts. — The facts to be proved on the trial of any action or 
criminal proceeding are such of the facts constituting the cause of action 
or crime, and the defence, as are put in issue hy the parties. Whicli 
of the many facts that may constitute a cause of action or crime 
are, in the ])articular case, in issue, is dt*.termined hy the pleadings and 
admissions made for tlie ]»ur|)oses of the case, if any. It is the province of 
the law of evidence to determine how tliuse facts sliall he ]>roved. 

Every fact in issue may consist of a numher of details of fact. The 
proof of the fact in issue consists of the proof of each of tliese details of 
fact. All such evitleiitiary facts are facts relevant to the issue. Thus if 
the issue is whether A. is seised of lands, eac!i step in his title, and if ho 
(daims as heir, each step in his pedigree, is a relevant fact. If the execution 
f)f a will is one of the facts in issue, that fact is proved by proof of the 
signatures of the testator and of the attesting witnesses, and that they 
signed in the presence of each other. If the testamentary capacity of the 
testator is disputed, an indefinite numher of facts may be relevant as 
showing his sanity (cp. Wrifjht v. I)oe, 1837, 7 Ad. & E. 313, 384). 

Direct arul Circarmtmitial Evidemc. — Relevant facts are divided loosely 
into two classes, direct evidence and circumstantial evidence, according as 
their relation to the fact in issue is more or less remote. IJirect evidence 
has been defined as “ evidence which applies directly to the fact which 
forms the subject of inquiry, the factuitk 2 ^robandum*' \ circumstantial 
evidence as “ ilpect evidence of a minor fact or facts incidental to or usually 
connected witn^some other fact as its accident, and from which such other 
fact is therefore inferred.” A writness deposes that he saw A. inflict on B. a 
wound of which he instantly died ; this is a case of direct evidence. B. dies 
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^of poisoning ; A. is proved to have had malice and uttered threats ag^nst 
him, and to have clandestinely purchase poison, wrapped, in a particular 
paper, and of the same kind as that which caused his death ; the paper is 
found in his secret drawer, and the poison gone; The evidence of these 
facts is direct ; the facts tliemselves are indirect and circumstantial as 
applicable to the inquiry whether a murder has been committed by A. (see 
Wills on Circumstantial Emderme^ 4th ed., by Mr. J usticc Wills). / 

Similar Facts . — Whether the evidence be ‘direct or circumstantial it 
must be confined to the facts in issue or to facts whose c()nnection with 
the facts in issue is obvious and not too remote. So evidence of facts 
unconnected with the facts in issue, however similar, is not generally 
admissible. 

If the conduct of a man on a particular occasion is in issue, his conduct, 
or the conduct of other persons, on other similar occasions cannot generally 
be given in evidence {Hollingham v. Head, 1858, 4 C. B. N. S. 388 ; Griffih 
V. Payne, 1839, 11 Ad. & E. 131). So on a question as to the teijns on 
which preniises were let to a tenant, evidence of the terms on which the 
same landlord let to other tenants is not admissible {Carter v. Pryhe, 1792, 
1 Pea. 95), and on a prosecution evidence that the prisoner has previously 
committed similar offences cannot be given {R. v. Butler, 1846, 2 Car. & 
Kir. 221). Evidence of the existence of a particular custom in one manor 
is no evidence of a similar custom in an adjoining manor {Marquis of 
Anglesey v. Loi'd Hatherton, 1842, 10 Mee. & W. 218 ; and see Rotve v. 
Brenton, 1828, 8 Barn. & Cress. 758). There are, however, certain excep- 
tions, or apparent exceptions, to this rule : 

{a) Where it is established that the two sets of facts are identical, or 
have such features in common that what is true of the one is true of the 
other. As, for instance, where the issue is as to ownership of a certain spot 
of land, evidence of possessory acts over other land may be given, provided 
there is such a common character of locality between those parts of the spot 
in question as would raise a reasonable inference in the minds of the jury 
that the place in dispute belonged to the person to whom the other parts 
belonged {Jones v. Williams, 1837, 2 Mee, & W. 326 ; Doe d. Barrett v. 
Kemp, 1835, 2 Bing N. C. 102). So if the boundaries of a particular estate 
are in dispute, and it be proved that the estate was coterminous with a 
hamlet, evidence may be given to prove the boundary of the hamlet 
{Tlioiinm V. Jenkins, 1837, 6 Ad. & E. 525). 

It is on this principle that the generalisations of science are admitted. 
An expert witness is often asked to state a general law from which he 
deduces the necessary or probable course of events in the particular case in 
issue, and the correctness of his generalisation may be tested by asking him 
to state what has taken place in similar circumstances within his knowledge 
(see R. V. Palmer, 1856, Printed Eeport, p. 124 ; and see Brown v. Eastern 
and Midland Rwy, Co., 1889, 22 Q, B. I). 391 : on a question whether a 
horse had shied at a heap of road scraimigs, evidence that other horses had, 
shied at the same heap was admitted). 

(5) Another exception is that where knowledge, intention, good or bad 
faith, nialice, or other state of mind, or any state of body or bodily feeling, 
is in mue, or is relevant to the issue, evidence of conduct similar to that in 
issue is admissible. So on am indictment for uttering counterfeit coin, 
knowing it to be counterfeit, the fact that the prisoner h%d on previoucr 
occasions uttered other counterfeit coins is relevant {R. v. Foster, 1866, 
Dear. 466). 

Evidence of this kind is often used in prosecutions for false pretences, 
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to prov^ tiie prisoner’s knowledge that the pretences are false (A v. Franeis, 
1874, Ltt S. 2 C. C. E. 128), and in actions of libel to prove actual malice' 
(Barrytt y, Lon^, 1851, 8 H. L. 895,414), and in actions for damage for 
injuries* done by domestic animals to prove the owner’s knowledge of the 
ferocious character of the animal ( Worth v. Gillimj, 1860, L. 11 2 C. P. 1). 

In prosecutions for receiving gowls, knowing them to have been stolen, 
evidence may be given that there was found in the j) 08 se 88 ion of the 
defendant other property Stolen within the preceding twelve months, and 
also evidence 'of previous convictions wdthin five years of any offence 
involving fraud or dishonesty, to prove the prisoner’s guilty knowledge 
(34 & 35 Viet. c. 112, s. 19; and see R v. Carter, 1884, 12 Q. B. D. 
522). 

(c) Another exception arises in prosecutions for rape or attempted rape. 
In such cases the character of the woman as regards chastity is considered 
as relevant to the issue, as directly bearing upon the question of consent. 

Evjidence may be given to show that the woman against whom the 
offence is alleged to have been committed >vas of a generally immoral 
character (B, v. Clarke, 1817, 2 Stark. N. P. 241). The woman may alsr 
be asked in such cases whether she has had connection with other specified 
men, but her answer cannot be contradicted (JS. v. Holmes, 1871, L R. 1 
C. C. R 334). She may also be asked whether she has had connection on 
other occasions with the prisoner (M, v. Martin, 1834, G ( -ar. & P. 562). 

Emdenee of character is admissible where a person’s character is directly 
in issue, as may be the case in actions for defamation, or where it is 
impliedly in issue by reason of the amount of damages depending on the 
plaintiffs character. This may be the case in actions for defamation 
( Wood V. Durham, 1888, 21 Q. B. D. 501), or seduction {Banfield v, Mamy, 
1808, 1 Camp. 460 ; Dotld v. Norris, 1814, 3 Camp. 519 ; 14 II. R. 832), or 
breach of promise of marriage {Foiilkes v. Sehoay, 1801, 3 Ksp. 236). 

But where the character is not in issue it is generally irrelevant as 
proof of other issues. In criminal pnx^eedings, however, the rule is relaxed 
in favour of the prisoner. Though the prosecution cannot in the first place 
give evidence of the prisoner’s bad character {K v. Tuberfwld, 1864, 34 L. 
J. M. C. 20), or even of his own admissions that he is addicted to the very 
vice for which he is being prosecuted {IL v. Cole, 1810, PhilL Ev, vol. i. 
p. 508) ; yet a defendant in criminal proceedings may call evidence of his 
own good character; but such evidence must be confined to his general 
reputation for good character, and must not extend to particular acts of 
good character, or to the particular opinion of the witness {V Anson v. 
Stuart, 1787, 1 T. R. 754, per Buller, J.; 1 R. R. 392). If the prisoner 
cjalls such evidence it is open to the prosecution to call similar evidence as 
to the defendant’s general reputation for bad character {Rowton's case, 
1865, L. & C. 520, 529 ; and see Wills on Evidence, p. 57). 

This princij/le does not extend beyond criminal proceedings. A party 
against whom fraud or tlieft is alleged in a civil action cannot avail 
himself of evidence of cliaracter to meet the charge {Goodwrifjht v. Hicks, 
1789, B. N. P. 296 ; Cormoall v. Rwluirdson, 1825, Ry. A M. 305). 

[Cross-examination of witness to character and evidence to rebut, see 
Witness.] 

Evidence to Explain, — Evidence which would iii the first instance be 
irrelevant, may become admissible to explain other relevant facts. Thus 
in the trial of Lord George Gordon it was proved that the defendant had 
said that the Scotch had no redress till they pulled down mass hou^. 
Evidence was thereupon admitted to explain this statement by proving 
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that mass houses had actually been destroyed in Scotland {R. v. Lord George 
* Gordon, 1781, 21 St. Tri. at p. 650). 

Ren GeMm. — The whole of the evidentiary facts, that is the details of 
fact which coiiiijose the facts directly in issue, as above explained, are 
evidence as part of the history of the case. These facts are sometimes 
called the res gestce (per Parke, B., Wright v. Doe d, Tatham, 1837, 7 Ad. 
& E. 313, 355, 384). Tlie term is equally applicable to acts, t^ words 
spoken, and to writings. But it is to the tfwo latter that the term is 
generally applied. The words constituting a slander, a libel, a contract, 
or words accompanying and explaining an act, may all be given in 
evidence, if relevant. The admissibility of words that form part of the 
facts in issue is in no sense an exception to the rule which excludes 
hearsay evidence. The words are admitted not as narrative, but as facts. 
The distinction is well illustrated by the cases of Wright v. Doe d. Tatham 
{supra), and the Aylesford Peerage, 1885, 11 Aj)p. Cas. 1. In the former, 
on an issue raising the question whether a testator was of sounc^ mind, 
three letters written at various times to the testator by persons acquainted 
with him were produced. The letters were addressed to him as an 
intelligent man. Considered as statements showing the opinion of the 
writers as to the testator’s intelligence, these letters were held not 
admissible, as being mere hearsay. But if the letters had been connected 
in evidence with some act of tlie testator, as if lie had acted on them or 
answered them, his so doing would have been admissible facts, and the 
letters would have been admissible as explanatory of those acts. In the 
Aylesford Peerage case \sup.) the issue was as to the legitimacy of a 
child. Letters written by the mother in which she stated in effect that 
the child was illegitimate, and gave directions as to its custody and 
maintenance, were admitted as evidence of her conduct, although the 
mother could not have given evidence herself that the child was a bastard. 

Declarations ojceompanying Acts, — It is perliaps on this principle that 
declarations accompanying and exjilaining relevant acts are admissible 
as proof of the quality and intention of such acts (see Wright v. Doe d, 
Tatham, 1837, 7 Ad. & E. 313, 384). So where the vendor of land takes 
the purchaser over the land to show him the parcels, and in so doing makes 
a statement that a parcel is the one contained in tlie conveyance, such 
statement may be given in evidence as a declaration accompanying the act 
of sale {Parrott v. Watts, 1877, 47 L. J. C. P. 79). And on questions of 
domicile, declarations as to the intention with which a person goes to a 
place are admissible {Doucet v. Geoghegan, 1878, 9 Ch. D. 441 ; Hodgson v. 
De Beauehesne, 1858, 12 Moo. P, C. 285). And in determining whether an 
act is an act of bankruptcy when the intent with which it is done is 
material, the intent may be shown by declarations relating to it {Rouch 
V. G. W. Rwy, Co., 1841, 1 Q. B. 51 ; Ridley v. Gyde, 1832, 9 Bing. 349; 
Hobson’s Bankruptcy, 7th ed., pp. 134, 139). 

Upon a question as to the ownership of goods, evidence that the alleged 
owner gave directions to other persons as to dealing with those goods 
m ^idence of an act of ownership {Sharp v. Newsholme, 1839, 5 Bing. 

In a trial for high treason by assembling a multitude of persons by force 
and arms to compel the repeal of a certain Act of Parliament, the cry of the 
mob assembled is evidence as tending to throw light on tl^ general intent 
of the persons assembled {R. v. Lord George Gordon, 1781, 21 St.^i. 486, 
515, 535, 539; xi. Ruling Cases, 282; and see R. v. Hunt, 1820, 3 Barn. 
& Aid. 566 ; 22 K. R. 485). 
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l^uinevis oi Bes Gestm, — A. document or statement may be either a m 
gesta t>r a medium of proof or altogether inadmissible. Thus, a letter 
containing defamatory statements is admissible as part of the gcMtr in 
an adtion for libel. But except, as against tlie writer it is not admissible as 
evidence of the truth of tlie facts statcnl therein. As against the writer, 
however, it may be available as an admission of the truth of the facts 
statq^L 

It is as rys gcsicfi thaff old leases arc admissible as acts of ownership, 
against parties in no way privy to them. Where the cpiestion is whether 
a person was in possession of land at some time long pist, the facts that he 
granted leases, and that others paid him rent under tliose leases, are 
evidence as acts of ownership, though they are res inter alios mia, and 
clearly not admissihle as admissions {Bristo^v v. Cormican, 1878, 3 App. 
Cas. 641, 653, 668) ; hut the recitals in leases, and other documents of title, 
are not evidence of the facts recited, except as admissions between the 
partjes and their privies {ihid. p. 662). 

The importance of documentary evidence is chielly due to the fact that 
once the genuineness of a relevant document is ]H'oved, tliere can seldom v«* 
any dispute as to its contents. Witnesses may givt‘ very dillerent accounts 
of what passed in a conversation, but if what the partitas said was reduced 
to writing, whether in the form of corres]:M)nd(‘-nce or a formal agreement, 
the documents show at once beyond dispute what passed. 

(ii.) Proof of Eelevant Facts.— It is the i>rovince of ilie judge to 
determine all preliminary questions of fact u])on which tlie adinissibility 
of evidence depends {Bartlett v. Bmith, 1843, 11 M(h?. & W. 483; Biding 
Vases, vol. xi. p. 177). 

JFitnesscs . — The relevant facts must l)e ])rov(‘d in ( V)urt by witnesses. 
The evidence of witnesses must generally 1)C given on oath or atlirmation 
(see Affirmation), in open Court, or, in tliose cases in which it is permitted 
by the practice of the ( Viurts, by affidavit in writing (see Oaths, Dkfositions, 
and Commission to Take Evidence). The exceptional c.ases in which a 
witness may give evideiKiC otherwise than on oath or affirmation are 
dealt with elsewhere (see Witness). 

The evidence of a witness consists of stfitements l)y liim of such of the 
relevant facts as are within his own personal knowledge. They may be 
given in the form of a narrative, or by answers to questions put by counsel 
(see Witness), and must consist only of that which he knows of his own 
knowledge. Thus a witness cannot re})eat hearsay, or give his opinion, 
or repeat statements he has himself made on a previous occasion. The 
question being whether an event hajipened, it is quite irrelevant that on a 
previous occasion the witness stated that it had happened. He may, 
however, be asked in cross-examination whether he has not on previous 
occasions made statements inconsistent with his present evidence (see 17 
& 18 Viet. c. J25, ss. 23 and 24, and Witness). This is allowed, not because 
such statements have any evidentiary value, but merely to test the accuracy 
and consistency of the witness. 

Hearsay , — The rule that the witness must only state matters within 
his own knowledge, what he has himself heard, seen, or perceived, is 
expressed by the rule that hearsay is not evidence, or that a witness 
cannot repeat what he has heard others* tell about the facts in issue. 
There are, hqjvever, several exceptions to this rule — 

(1] f Where words used are part of the res gestce. That is where they 
are relevant facts as above explained. 

(2) Where the words amount to an admission by the party (or his agent 
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^ or privy) against whom they are used (see Admissions). And as ad^ 
missions may be by conduct as well as by words, it is permissible to give 
in evidence statements made in the presence of a party, when his answers 
to such statements, or his conduct in relation thereto, amount *to an 
admission of their truth (Bessela v. Stem, 1877, 2 C. P. D. 265). In the 
same way letters written to a party may be evidence against him if 
written in such circumstances that bis not answering them would aipount 
to an admission (Bichards v. Oellatly, 1872, L.*E. 7 C. P. 127), but not 
otherwise (Wiedemann v. Walpole, [1891] 2 Q. B. 534; and See Wright v. 
Doe d. Tatham, mpra). 

(3) Words spoken by a deceased person are not generally admissible 
( Wright v. Doe, 1837, 7 Ad. & E. 313), but they are when spoken in certain 
defined circumstances that are considered sufficient to ensure their truth 
— such are declarations against the interest of the declarant, declarations 
made in the course of duty, dying declarations, and declarations relating to 
pedigree (see Declarations of Deceased Persons). 

OpinionB of Experts, — A witness is not, as a rule, permitted to state his 
belief or opinion. The function of the witness is to prove facts, and it is 
for the Court or the jury to draw inferences and form opinions from those 
facts (see Garter Boehm, 1765, 3 Burr. 1905 ; 1 S. L. C. 474); but the opinion 
of witnesses possessing peculiar skill is admissible whenever the subject- 
matter of inquiry is such that inexperienced persons are unlikely to prove 
capable of forming a correct judgment upon it without such assistance, that 
is, when it so far partakes of the nature of a science as to require a course 
of previous habit or study in order to the attainment of a knowledge of it. 
Thus the opinions of scientific men are admitted on questions of science, 
medical men are frequently called , upon to state their opinions as to the 
cause of disease and the probable effects of injuries, and persons skilled in 
mechanics, surveyors, and artists may be asked their opinions on questions 
which their peculiar knowledge qualifies them to deal with. And experts 
in handwriting may give their opinion as to the identity or otherwise of 
specimens of handwriting shown to them (see Handwriting, Proof of). 

It is on the same principle that lawyers practising abroad are called to 
state their opinion on questions of foreign law {Bristaiv v. Seqneville, 1850, 
5 Ex. Rep. 275, and 22 & 23 Viet. c. 63 and 24 & 25 Viet. c. 11 by which 
the opinion of colonial and foreign Courts may be obtained). See further as 
to experts. Assessors; Foreign Law, Proof of; Medical Jurisprudence. 

Belief, — Lastly, where evidence is given by affidavit on interlocutory 
proceedings the witness may make statements as to his belief, stating the 
grounds thereof, that is, the source of the information on which the belief is 
founded (E. S. C., Order 38, r. Z \ Quartz Hill Gold Mining Go, v. Beall, 1882, 
20 Ch. D. 501 ; see also Order 30, r. 7). 

FuUic Documeivts, — There are, however, some documents the contents 
of which have an evidentiary value, although in principle Jihey are only 
hearsay. Such documents are called public documents ; they consist for the 
most part either of the proceedings of some department of the State, or of 
some authorit}^ acting under statutory powers for the benefit of the com- 
mimity, or of public records of specific classes of facts duly entered and kept 
by public officials in pursuance of a duty imposed on them in that behedf 
(Wills on Evidence, p. '179). {Thus public Acts of Parliament and royal 
proclamations are primd fade evidence against every one of t]}e facts recited 
in their preambles (B, v. Sutton, 1816, 4 M. & S. 532). The Gazede is at 
common ]ayr primd fade evidence of all Acts of State which are published 
in it (A,-G, v. Theakstone, 1820, 8 Price, 89 ; 22 R. R. 716 ; B, v. Holt, 1793, 
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5 T. K( 496), and by various statutes is made evidence of many other matters 
whichinre published therein. 

A leurge number of other public documents are, by various statutes, made 
evideiSDe of the facts stated in them. Many of these are of a special 
charac^r. The following are among those of most general importance : — 

Certificates of birth, death, burial, and marriage (6 & 7 Will. IV. c. 86, 
ss. 31-38; 6 & 7 Will. iv. c. 85, ss. 18-24 and 44; 10 & 11 Viet. c. 65, 
ss. 32 and 33 ; 16 & 17 Vid;. c. 134 ; 1 7 & 18 Viet, a 87 ; 20 & 21 Viet. c. 81 ; 
27 & 28 Vict.*c. 97 : 37 & 38 Viet. c. 88, ss. 1-8, 32-38 ; and see B, v. Weaver^ 
1873, L. R 2 C. C. R 85 ; In re Hairs Edate, 1852, 22 L. J. Ch. 177 ; In re 
Porter's Trusts, 1856, 25 L J. Ch. 688). 

Certificates of the incorporation of registered companies, certified copies 
of the registers of shareholders, of resolutions of shareholders, and of many 
other matters connected with companies (The Companies Acts, 25 & 26 Viet, 
c. 89 ; 30 & 31 Viet. c. 1.31 : 40 & 41 Viet. c. 26 ; 42 & 43 Viet. c. 70 ; 58 

6 54^Vict. c. 62). 

lleports of official receiver's in Imnkruptcy, and various other documents 
connected with bankruptcy proceedings (53 & 54 Viet. c. 71). 

Bankers* books, for certain purposes (42 Viet. c. 11 : 45 & 46 Viet c. 72, 
8. 11 (2)). 

Eegister of British ships and official log-books (57 & 58 Viet c. 60, 
ss. 11, 64, 239, 695). 

Register of coj>yrighta (5 & 6 Viet c. 45, s. 11 ; 25 & 20 Viet c. 68, 
ss. 4 and 5). 

Recitals and maps in enclosure awards (8 & 9 Viet c. 118, ss; 2 and 140 ; 
45 & 40 Viet. c. 38, s. 48 ; 52 & 53 Viet c. 30, s. 2). 

Registers of medical practitioners (21 & 22 Viet. c. 90, ss. 15, 27, 32), of 
dentists (41 *& 42 Viet. c. 33, ss. 5 and 29), of veterinary surgeons (44 & 45 
\'ict c. 62, ss. 9 and 17). of chemists and druggists (31 & 32 Viet. c. 121, 
s. 13), of apothecaries (55 (leo. in. c. 194, s. 21 ; 14 & 15 Viet. c. 99,8. 8). 

Register of newspapers (44 & 45 Viet c. 60, ss. 8, 9, 15). 

Register of patents and various documents under the Patents, Designs, 
and Trade Marks Act, 1883 (40 & 47 Viet. c. 57). 

The law list (23 & 24 Viet. c. 127, s. 22), minutes, by-laws, etc., of 
various public bodies, such as Boards of Guardians (5 & 0 Viet c. 57, s. 17 ; 

7 & 8 Viet c. 101, 8. 69 ; 11 & 12 Viet c. 110, s. 11), School Boards (33 & 
34 Viet c. 75, s. 30 (4)), Parish Councils (56 & 57 Viet. c. 73, Scdied. 2), 
District Councils (38 & 39 Viet. c. 55, ss. 186 and 199), and Borough and 
County Councils (45 & 46 Viet c, 50, ss. 22 and 24 ; 51 & 52 Viet. c. 41, 
s. 7o). 

Other documents are of a partly public nature, that is to say their 
contents are evidence only against particular classes of persons aflected by 
them. Such are the rolls of manor Courts and the books of common law 
corporations {^urla v. Freccia, 1880, 5 App. Cas. 623, 643). 

Reputation as to Puhlw and General Riyhts , — Upon questions of public 
rights (such as a highway) or general rights (i.c. rights common to a 
considerable number of persons, sucli as the inhalntants of a parish or 
manor) hearsay statements of deceased persons are admissible as evidence 
of reputation. 

In the case of general rights, a statement to be admissible must have 
been made by a person shown to have had some connection with the right 
in dispute, suen a8u,n inhabitant {Newcastle {Duke of) v. Broxtowe {Hundred 
of), 1832, 4 Barn. & Adol. 273 ; 1 Nev. & M. 601). Where the right is 
l^blic there is no such limitation. In a matter in which all are concerned, 
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reputation from anyone is receivable (Crecm v. Barrett^ 1835, 1 C. M. & R. 
919, per Parke, B., p. 929). 

The statements must be founded on some reputation, i,e. must reflect tlie 
common report, not an individual opinion, though they need nolT be so 
expressed {Barraclough v. Johnson, 1838, 8 Ad. & E. 99). They must be 
confined to general matters, and must not touch particular facts {E. v. Bliss, 
1837, 7 Ad. & K. 550; cp. CrcoM v. Barrett, 1835, 1 C. M. & 11.^929). 
Tfiey must liave been made before any dispute arose in regard to the 
rights in respect of which they are to be used {R, v. Cotton, 1*813, 3. Camp. 
4-&; Newcastle {Duke of)w, Broxicme {Hundred of), ubi supi'a). The 
statements may consist of written or oral statements (see Weeks v. 

1813, 1 M. & S. 686; 14 E. E. 546). They may be made in map 
prepared by or by the direction of persons interested in the matter, in 
copies of Court rolls, deeds and leases between private persons, verdicts, 
judgments, decrees and orders of Courts and similar bodies if final, or re- 
solutions of meetings of inhabitants (cases above cited, and Lord Duiiraven 
V. Llewellyn, 1850, 15 Q. B. 791 ; xi. Riding Cases, 419 ; R. v. Bedfordshire, 
1855, 4 El. & Bl. 535 ; xi. Riding Cases, 427 ; and Stephen, Evidence, 
Illustrations to Article 30 ; Taylor, Eviderwe, ss. 607-634). 

Real Evidence , — The evidence of a witness may consist in part in the 
identification of persons, things, and documents. 

Where any place, person, or physical object is a relevant fact, it may be 
brought before the jury by description, or may be produced physically and 
identified on oath. Thus in prosecutions for larceny it is usual to produce 
in Court the thing stolen, and witnesses are called to identify the thing — 
the prosecutor usually identifies it as Ins property, and he or another 
witness swears that the object was found on the prisoner, or otherwise 
identifies it as the subject of the theft. In the same way where there is a 
dispute as to the quality of goods, it is not uncommon to produce the goods 
or a sample in Court. Where a place is material, or any object tliat cannot 
be conveniently produced in Court, the jury may l)e taken to have a view. 
In all cases, civil or criminal, there is power for the Court to order a view. 
It is frequently done when it is important for the jury to understand the 
nature of the place where something has happened (see View and R. S. C., 
Order 50, rr. 3-5 ; R, v. Martin, 1872, L. E. 1 C. C. K. 378 ; 6 Geo. iv. c. 50, 
and C. 0. E. rr. 159 and 252). The parties may, however, rely on description 
only. There is no rule at common law compelling production of a chattel 
{R, V. Francis, 1874, L. E. 2 C. C. E. 128). 

Production of Private Documents , — (1) The document may be produced 
by the party himself if it is in his possession or control. 

(2) If it is in the possession of the opposite party, notice to produce 
must be given, and the failure to produce after reasonable notice admits 
secondary evidence (Order 31, r. 12 ; see Notice to Produce). 

(3) . If the document is in the possession of a third p|rty he may be 
compelled to produce it by being served with a sulpmia duces tecum (Order 
37, rr. 26-34 ; see Witness). 

Where a part of the evidence consists of a document, there is a strict 
rule that the document itself must be produced in Court if possible. No 
oral evidence of the contents or copy is admissible to prove the contents 
until the original has been •accounted for, and its absence explained 
{R, V. Elworthy, 1867, L E. 1 C. C. R 103; R, v. Llanfaelthj/ {InMbvtards), 
1853, 2 El. & Bl. 940; xi. Ruling Cases, 451). The rule applies ^equally 
whether the document is part of the res gestae {R. v. Haworth, 1829, 
4 Car. & P. 254) or a medium of proof. The only exception is where the 
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contends of the document are irrelevant, and the document is tr^ted as a 
mere chattel, as in an action for conversion or detention or negligent loss 
of an ij^rument (Scott v. Jo7ies, 1813, 4 Taun. 865 ; 14 E. K. 686 ; How y, 
1811, 14 EMt, 274). 

So on an indictment for stealing a bill it appears that its identity may 
be proved by parol evidence, but perhaps only if the original is in tlie 
prisoiier’s possession (R, v. AicMcs, 1784, 1 Lea. 294, 297 (n), and 300 (m))- 
The production of the original document is called primary evidence, or 
the best evidence. Proof of its contents by means of a copy or by oral 
evidence is called secondary evidence. 

Parol Evidence to vary writte^i DocnmcwU , — When any transaction has 
been reduced into writing, parol evidence is not admissible to contradict the 
terms thereof (Meres v. Ansell, 1771, 3 Wils. 275 ; Ahrcy v. Crnx, 1869, L. E. 

5 C. P. 37). There are many exceptions to this rule, of which the follow- 
ing summary indicates the general nature. Parole evidence is admitted — 
(cd) To show that the date appearing on the document is not the true 
date (Steele v. Mart, 1825, 4 Barn. & Cress. 272) ; 

(6) To prove the true consideration of an agreement when ambigiMUs 
or fraudulent (Filnur v. Gott, 1774, 4 Bro. P. C. 230, 244 ; Goldshede v. 
Swan, 1847, 1 Kx. Eep. 154; and see 41 & 42 Viet. c. 31, s. 8, and cases 
thereon) ; 

(<;) To prove that a contract is subject to a condition which suspends its 
o])eration {Pym v. Camphell, 1850, 0 El. & Bl. 370; Pattlc v. Homihrooh, 
[1897] 1 Ch. 25); 

(d) To prove a collateral or subsequent oral agreement not contradict- 
ing the written contract {Ersbine v. Adcane, 1873, L E. 8 Ch. 750 ; Arufell 
V. DuJee, 1875, L. E. 10 Q. B. 174; Morgan v. OriffUh, 1871, L E. 6 Ex. 70 ; 
liarton v. Bank of New South Wales, 1890, 15 App. (.'as. 379); 

(c) To prove any matter which in law avoids an instrument, whether 
it be fraud, forgery, duress, illegality, etc. {Doe d. CImndler Ford, 
1835, 3 Ad. ^ E. 049; Paxton v. Popluun, 1808, 9 East, 408, 421 ; Collim 
v. Blantern, 1707, 2 Wils. 341, and notes tlujreto in 1 Sm. Z. C, 355); 

(f) To prove a clerical error {Hutchins v. Scott, 1837, 2 Mee. & W. 809, 
810); 

{g) To prove mistake in actions for rectification or rescission of contracts, 
etc. {Paget v. Marshall, 1884, 28 Ch. I). 255); 

(A) To explain latent (but not patent) Jinibiguities {Macdonald v. Long- 
bottom, 1859, 1 I'^l. lb El. 977, 987 ; Simj>son v. Margitson, 1847, 11 Q. B. 
23 ; Smith v. Phomjtson, 1849, 8 C. B. 44) ; 

(i) To show that words used liave a special user, local or mercantile 
(Smith v. Wilson, 1832, 3 Barn. & Adol. 728; Grant Maddox, 

15 Mee. & W. 737 ; Sim^mn v. Margitson, su^ira ) ; 

(A) To identify the subject-matter of a contract, or things and persons 
referred to (Ghodtitlc, d, lladford v. Southern, 1813, 1 M. & S. 299 ; 14 E. E. 
435 ; Doc v. Hurthwaitc, 1820, 3 Barn. & Aid. 633 ; 22 E. E. 508 ; Bcanfort 
(Dulce) V. Swansea (Mayor, etc,), 1849, 3 Ex. Eep. 413) ; 

(/) Oral evidence (if not inconsistent with the terms of the written 
document) may be given of local and trade custcjins, or commercial usage in 
relation to which a contract was made, and which are therefore impliedly 
iuclude<l therein. This principle is applicable in contracts between land- 
lord and tenant, in commercial contracts, and in coiitracds in other relations 
of life in which known usages have been established and prevail (Wiggles- 
worth v. Dalliso7i, 1779, 1 Doug. 201 ; 1 Sm. L, C, 528 ; IIutto7i v. Wari^en, 
1836, 1 Mee. & W. 466). 
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[See Bosooe’s Ifm Prim, pp. 16-33.] 

Secondary Evidence of a private document is admissible in the following 
circumstances : — • 

(а) Where it is proved to the satisfaction of the judge that the original 
has been lost or destroyed (Munn v. Godbold, 1825, 3 Bing. 292) ; 

(б) Where the original is in the possession or control of the opposite 
party, and after having had notice to produce he« fails to produce it (Order 
31, r. 12 ; see Noticb to Produce) ; 

(c) Where the original is in the possession of a person who is not a 
party to the proceedings, who attends in Court with the document, and 
there lawfully refuses to produce it on the ground of privilege {Dwyer v. 
Collins, 1852, 7 Ex. Eep. 639); 

(rf) Where the document is in the custody of a person who is not within 
the jurisdiction, and who, by the law or usage of the place, is not permitted 
to remove it {Alivon v. Fumival, 1834, 1 C. M. & E. 277 ; Qiiilter v. Jorss, 
1863,14C. B.N. S. 747); 

(e) Where production is impossible or highly inconvenient by reason of 
the nature of the writing, as in the case of inscriptions on tombstones, 
writings on walls, surveyors* marks on boundary trees, and notices affixed 
to boards (per Lord Abinger and Alderson, B., in Mortimer v. M^Ccdlan, 
1840, 6 Mee. & W. 58 ; R v. Fursey, 1833, 6 Car. & P. 81, 85). 

If any of these conditions are fulfilled, secondary evidence of a docu- 
ment is admissible. 

There are various ways of giving secondary evidence of private 
documents, all of which are ecjually admissible — there being no degrees of 
secondary evidence {Doe d, Gilbert v. Boss, 1840, 7 Mee. & W. 102 ; 
xi. Ruling Cases, 472). 

(а) A witness who has read the document may give parol evidence of 
its contents {Brown v. Brown, 1840, 8 El. & Bl. 876 ; \i,-Ruling Cases, ^91), 

(б) A copy may be produced, the correctness of which may be proved 
by a witness who has compared it with the original, a copy admitted by 
the other side to be correct (see Notice to Admit), a copy furnished by 
the other side, or an admission (parol or written) as to its contents proved 
to have been made by the party against whom it is used {Doe v. Boss, 1840, 
7 Mee. & W. 102 ; Slatterie v. Pooley, 1840, 6 Mee. & W. 664 ; the Queen's 
case, 1820, 2 B. & B. 284 ; 22 E. E. 662). 

Wills , — Special inodes are provided for proving wills and letters of 
administration. Wills of which probate has been granted may be proved 
by production of the probates, or of exemplifications, or official copies 
thereof, purporting to be sealed with any seal of tlie Probate Division ; and 
letters of administration, by production of the original, or of an exemplifica- 
tion or certified copy purporting to be sealed in the same way (20 & 21 
Viet. c. 77, ss. 22, 69). 

When it is necessary to prove a will to establish a dtvise or other 
testamentary disposition of realty, the will must be proved by calling an 
attesting witness ' unless — 

(а) The will is more than thirty years old reckoned from the date of 
execution, and is produced from the proper custody, when no further proof 
is required (Dor v. IFoWry, 1828, 8 Bam. & Cress. 22; Doe v. Bnrdett, 19!ih, 
4Ad.&E.l); 

(б) The will has been proved in solemn form, or its validity established 
in a contentious suit — when it may be given in evidence by production of 
the probate or an official copy (20 & 21 Viet. c. 77, s. 62) ; 

(c) Ten days before the trial notice of the party’s intention to prove 
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the will by production of probate or an official copy is given to the other 
sideband the party receiving the notice does not within four days give 
notice that he disputes the devise {ibid, s. 64; and see 60 & 61 Viet. c. 65, 
8 . 2 ). • 

To prove the contents of a lost will, evidence may be given of 
declarations made by the testator before its execution as to his inten- 
tion, or after its execution as to the dispositions he had made (Johnson v. 
Lydford, 1868, L. K. 1 P? & D. 546 ; Sv^den v. Lord St, Leonards^ 1876, 
IP. D. 154). • 

Proof of Private Doeiu/icnts, — The document when produced must be 
proved in one of four ways — 

, (1) By notice to admit ; 

(2) By ordinary witnesses ; 

(3) ]3y attesting witness ; 

(4) By proof of production from the proper custody. 

(1^ By notice to admit. This mf)dc of proof is not a])])licable to criuiimil 
])roceeding8 or to documents which by law require attesUition. In other 
cases either party may give the other party notice to admit (see Not m u 
TO Admit). 

(2) If a document is to be j)roved l)y ordinary witnesses the proof may 
consist of proof of the liandwriting of the body of tlie document, or of the 
signature only if nothing more is necessary to make the document operative 
(see Handwuitjno, Pkoof of). AVhere sealing or delivery, or both (as in the 
case of deeds), are necessary to the validity of the document, these must also 
be proved. Sealing may ])e proved either by a witness who actually saw tlie 
seal affixed or acikiiowledged, or it may be ]>re8umed from tlie fact that the 
jierson alleged to have sealed it is jiroved to have signed the document at a 
time when it contained a declaration that the seal o])])osite to his signature 
is his seal {Talbot v. llodaon, 1810, 7 Taun. 251 : 2 Marsh. 527). Delivery 
may be presumed similarly {(hrUter v. Neale, 1792, Pea. 146; II. R. 009). 

(3) Proof by an attesting witness. Any document the execution of which 
lias been attested may be proved by an attesting witness (17 & 18 Viet. c. 
125, s. 26). Documents to the validity of which attestation is necessary 
mast be so proved. One of the attesting witnesses must be called if possible. 
If no attesting witness can be produced,it is sufficient to prove the signatuie 
of an attesting witness, from which <lelivery and sealing will be presumed 
{Mihrard v. TcmiyJe, 1808, 1 (Jamp. .375; and sec llANDWRiTiNd, Proof of). 

(4) A document which apjiears from its date to be thirty years old is 
presumed to be of tliat age. An ancient document {ic, one thirty years (dd) 
is iiresuined to have been signed, sealed, delivered, attested, and stumijed in 
the manner it jiurports to liave been, if it is produced from the jiroper 
custody and its appearance when ])roduced is not inconsistent with its 
authenticity {Meath {Bishop) v. Winchester {Marquess of), 1836, 3 Bing. N. C. 
183, 200). The custody must be proved {Evans v. htees, 1839, 10 Ad. & E. 
151), and must be such as appears to the Court consistent with its genuine- 
ness {Doe dem Jcccohs v. Phillips, 1845, 8 Q. B. 158). 

Stamps, — Many documents require to be stamped to be admissible in 
evidence (see Stamps). When an instrument lias been lost there is a primd 
facie presumption that it was duly stamped ; but if it is proved to have boon 
unstamped, secondary evidmicc of tin* conteflts cannot be given {liippiner v. 
Wriyh^ 1819, «2 Barn. & Aid. 478 ; 21 R. R. 363 ; Marine InvestmeiU Co, v. 
Haviside, 1872, L. R. 5 H. L. 624). 

Proof of Public Documents, — There are certain documents of such a publu 
natui*e that no proof of their genuineness is required at common law othei 
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than their production from the proper custody. At common law some of 
these documents were proveable by copies {Lynch v. Clerhe, 1696, 3 Salk. 
154; Mortimer v. M'Ccdlan, 1840, 6 Mee. & W.58), and now all such docjuneiits 
may be proved by examined or certified copy or extract. It is enacted (14 & 15 
Viet. c. 99, s. 14) that “ whenever any book or other document is of such a 
public nature as to be admissible in evidence on its mere production from the 
proper custody, and no statute exists which renders its contents proveable 
by means of a copy, any copy thereof or extract therefrom shall be admissible 
in evidence in any Court of justice, or before any person now or hereafter 
having by law or by consent of parties authority to hear, receive, and 
examine evidence, provided it be proved to be an examined cojjy or extract, 
or provided it purport to be signed and certified as a true copy or extract by 
the officer to whose custody the original is intrusted, and which officer is 
hereby required to furnish such certified copy or extract to any person 
applying at a reasonable time for the same, upon payment of a reasonable 
sum for the same not exceeding fourpence for every folio of ninety words.” 

In the case of many public documents special statutory modes are 
provided for proving them either by examined or certified copy or otherwise. 
An examined copy is a copy the correctness of which is sworn to by a 
witness who has examined it with the original. A certified copy is a copy 
the correctness of which is certified by the person in whose custody the 
original is, or some other authorised person. 

Various modes are provided by statute in the case of different documents 
for authenticating certified copies by the seal, stamp, or signature of the 
certifying authority or person. 

Formerly it was necessary to i)rove the genuineness of a certified copy ; 
but now (by 8 & 9 Viet. c. 113, s. 1) it is enough if a certified copy 
purports “ to be sealed or impressed with a stamp or sealed and signed or 
signed alone, as required, or impressed with a stamp, and signed as directed ” 
by the respective Acts authorising the use of certified copies, without any 
proof of the seal or stamp, or of the signature, or of the official character of 
the person appearing to liave signed it. 

A list of the most important public documents proveable by examined 
or certified copies is given in Wills on Evidence, pp. 294-309; see also 
Taylor on Evidence, 

Writs, records, pleadings, and do(*iiineuts filed in the High Court are 
proved by means of office copies (Order 37, r. 4). And in all ])roceeding8 in 
which affidavits may be used and have been filed, office copies of the same 
may be used (Order 38, r. 15). Copies appearing to be sealed with a seal of 
the Central Office are presumed to bo office copies, and no signature or 
further authentication is required (Order 61, r. 7 ; see also Exemplifications). 

The following are general statutory provisions dealing with the proof of 
public documents : — 

1 & 2 Viet. c. 94, ss. 12 and 13. Kecords in the custody ^f the Master 
of the Eolls proveable by copies sealed with the seal of the Eecord Office. 

8 & 9 Viet. c. 113, s. 3 ; 45 & 46 Viet. c. 9, s. 1. Queen's printers' copies 
of private Acts and journals of Parliament and of Eoyal Proclamations 
admissible. 

14 & 15 Viet. c. 99,8. 7. Foreign and Colonial Acts of State, judgments 
and judicial proceedings, etc., •i)roveable by certified copies ; ihid, s. 13, 
convictions and acquittals proveable by certificates of the^ clerk ,of the 
Court. 

31 & 32 Viet. c. 37 ; 45 & 46 Viet. c. 9, s. 1. Proclamations, orders, and 
regulations of the Privy Council and Government Departments proveable 
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by copy of the OaztHc, copy printed by Government printer or certified copy 
or extract. 

42 & 43 Viet. e. 11. Bankers’ books proveable by examined copy. 

See The Merchant Shippinj' Act, 1894 (57 & 58 Viet. c. 60,8. 695), as to 
doenments under that Act. 

Emdance taken hr/orr Trial, — (a) Emhncr taJeen on commimon (see 
Commission to Take Evii)en(’e). 

(b) Dejmitimis in criminal rasea (see DEPOSITIONS and Indktmbnt). 

(r) Eiudence taken in an action to ^Krpetnate Mimony (see PEllPETUATION 
OF Testimony. 

{(I) Eridoicc infornu'r rrotrctlinys , — ^Wherc evidence has been taken in 
former proceedings between the name parties or their predecessors in title, 
such evidence may be used in a subsetpient action if the witness cannot bo 
produced owing to death, insanity, secretion by the opiK)8ite party, or, in 
civil eases at least, owing to illness, disappcanincc, or absence from the 
jurisdictioii(Z/«/iorcr v. Homfray, 1881, 19 Ch. 1). 224, 230 ; Wright v. Doe 
(Ivni Tatham, 1834, 1 Ad. & K. .*» ; i^trutt v. JJoringdon, 180.‘b 5 Ksj). 56 ; J\\ v 
/^•tfi/c, 1851, 17 y. B. 230, 243 ; 7?. v. Marshall, 1841, C. & M. 238 ; R, S <j. 
Onler 37, r. 3). It is also i)ruvideil by Order 37, r. 25, that all evidence 
taken on the hearing or trial of any cause or matter may be used in any 
subsequent proceedings in the siime cause or matter. 

Evidence taken orally in Court may be proved in subsequent proceed- 
ings by reading the judge’s note, or upon oath by the notes, or recollec- 
tion of any person wdio heard it {Mai/or of Doncaster v. Day, 1810, 3 Tami. 
262; 12 It. K. 650). 

Privilege , — Certain evidence is privileged — i,c, on grounds of policy a 
witness or a ])arty in claiming the privilege is excused from giving the 
evidence which woidd otherwise be relevant and admissible. 

Peiml Consegneiu'cs , — A party or witness cannot be compelled to give 
any evidence which would subject him to any punishment, penalty, 
forfeiture, or ecclesiastical forfeiture {llcdfern v. licdfcni, [1891] Brob. 139; 
Ihuted States of America v. McRae, 1867, L. K. 3 Ch. 79). 

The ])rivilege cannot be claimed by a witness on the ground that 
answering a question may establish or tend to establish that he (»we8 a debt 
or is otherwise subj'ect to a civil suit either at the instance of the Queen or 
of any other j»ersou (46 Geo. ill. c. 37). 

The witness claiming jirivilege must make his objection (»n oath ( Webb 
V. East, 1880, 5 Ex. D. 108), and it is for the judge to deidde whether the 
circumstances justify his claim. 

The judge must insist on the witness answering, unless he is satisfied 
that the answer will tend to place him in peril (Ej parte Rtynolds, 1882, 20 
Ch. D. 294). 

Adultery , — No witness, whether a ])arty or not in any proceeding insti- 
tuted in conseq^ience of adultery, is liable to be asked or bound to answer 
any question tending to show that he or she has been guilty of adultery, 
unless such witness shall have already given evidence in the same pro- 
ceeding in disproof of his or her alleged adultery (32 & 33 Viet. c. 68, s. 3). 

State Privilege , — When the production of a State paper would be 
injurious to the public interest, the head of the department having the 
custody of the paper may by himself or one *of his subordinates claim the 
privilege of refusing to produce it ; and the judge will generally be guided 
by his opinion in allowing the claim (Beatson v. Skem, 1860, 29 L. J. Ex. 
430). 

HuAand and Wife. — No husband is compellable to disclose any com* 

^VOL. V. 7 
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munication made to him by his wife, nor is any wife compellable to disclose 
any communication made to her hy her husband, during the marriage 
(16 & 17 Viet. c. 83, s. 3). 

Husbands and wives are also incompetent as well as not compellable 
to give evidence with regard to their having had or not had sexual connec- 
tion with each other (see Witness, Incompetemy), 

Legal Professional Privilege. — A solicitor oi; barrister cannot be com- 
pelled to give evidence of communications made by his client to him in 
his professional capacity for the purpose of obtaining his advice and 
assistance {Qreemugh v. Oushell^ 1833, 1 Myl. & K. 98 ; Minet v. Morgan^ 
1873, L. R 8 Ch. S&l] Wheeler v. Ze Marchant, 1881, 17 Ch. D. 675). 
All evidence, reports, advice, and documents procured by or for a solicitor on 
behalf of his client for the purpose of litigation, whether actually begun 
or not, in which the client is or will be or has been concerned, are likewise 
privileged (Southwark and Vauxhall Rwy. Go. v. Quick , 1878, 3 Q. B. D. 
316; Pearce y. Foster, 1885, 15 Q. B. D. 114; M^Oorguodale v. Bell^lS^Q, 
1 C. P. D. 471). 

The client can waive this privilege ; the legal adviser cannot (Procter v. 
Smiles, 1886, 55 L. J. Q. B. 527). 

Privileged Admissions. — ^Admissions made to the opposite party in a 
civil case ** without prejudice ” are privileged (see Admissions ; In re River 
Steamer Go., 1871, L. E. 6 Ch. 822 ; Walker v. Wilsher, 1889, 23 Q. B. D. 
335). 

Title-Deeds. — ^A witness (other than a party) is not compellable to pro- 
duce his title-deeds for inspection, or in Court, or to give evidence of their 
contents (Harris v. Hill, 1822, 3 Stark. 140; Pickering v. Noyes, 1823, 
1 Barn. & Cress. 262; Davies v. Waters, 1842, 9 Mee. & W. 608). But a 
party is compellable to discover and produce his title-deeds if relevant to 
the action, unless they relate solely to his own case, and not to that of his 
opponent (14 & 16 Viet. c. 99, s. 6 ; Minct v. Morgan, 1873, L. R 8 Ch. 361 ; 
and see Discoveky). 

Admissions and Gonfessions are sometimes privileged (see Admissions 
and Confessions). 

\Auth(yrities. — For evidence generally, see Taylor, Law of Evidence, 9th ed.; 
Best, Principles of Evidence ; Wills, Law of Evidence ; Eoscoe, Nisi Prius 
Evidence] Archbold, Evidence in Criminal Cases] Stephen, IHgest of the 
Law of Evidence ; CampbeU’s Ruling Cases, vol. xi.] 


Exaction. — The term “exaction” — which is no longer in general 
legal use — ^signifies the wrong done by a public officer or one in pretended 
authority by taking a reward or fee for that which the law does not allow. 
It is distinguished by old writers from “ extortion,” which they treat as the 
taking by an officer of more than is his due or of what 4s not yet due, 
where something is or will be due (see Termes de la Ley — “ Exaction,” Co. Lit. 
368; Jacob, Law Diet., s.v. “Exaction”). But the word “extortion” 
is also used in a wider sense to denote any oppression under colour of 
office (see Euss. on Crimes, 6th ed., I 423, and article Extobtion). 


Examination.— See Witness. • ^ 

Examiners of the Court*— See Commission, Evidence on. 
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EXC&vations. — Persons who» without statutory authority, make 
any excavation in a highway after its dedication, are liable to indictment 
for obstructing the higliway (JB. v. United Kingdom, Telegraph Co., 1862, 31 
L. J. M. C. 166), but not to action, exeejit by persons who have suffered 
particular damage by falling into the pitfall (Ashhu v. White, 1 Sm. Z. C., 
9th ed., 268, 296). 

Such statutory authority is possessed by gas and water companies, by 
the sewer and highway authorities, and by electric lighting companies 
acting under pi*ovisional orders. Xu each tyise, if the sbitutory authority 
is abused, or its restrictions disregarded, an indictment will lie for 
obstructing the higliway. See HnniWAYS. 

Excavations on coninion land, not warranted by the custom of the 
manor, are actionable at the suit of any commoner whose rights are inter- 
fered with (Ashby v. White, Lc.). 

Excavations on private land may, of course, he freely made by the 
owner, provided (1) that they aic not traps or pitfalls for persons lawfully 
coming on the land, such as customers (see Beven, Negligence, 2iid ed . 
p. 524) ; (2) that they do not interfere with any right of support to land or 
buildings possessed by an adjoining owner (Dalton v. Angus, 1883, 6 App. 
Cas. 740) ; (3) that, if near enough to a highway to be dangerous to passengers 
in a town, they are properly fenced : (4) that, when near a street or highway 
in a town, proper fences and hoardings, erected in accordance with the 
statutes or by-laws ajiplying to the town, are erected round the excavation, 
and under the licence of the hxial authority. I'he law on this subject is 
regulated in London by secs. 71, 75 of Michad Angelo Taylor^s Act (67 
Geo. HI. c. xxix.), and secs. 121-123 of the Metropolis Management Act, 
1855, and sec. 32 of the London Council General Powers Act, 1890 (see Chit. 
Stat. MetrojKdis), and in the rest of England l)y sec. 80 of the Towns Police 
Clauses Act, 1847, and secs. 144, 149 of the Public Health Act, 1875, or by 
sec. 34 of the Public Health Act, 1890, where it is adopted. 

In cases (1) and (2) the remedy is by action in re8])ect of the injury 
suffered. In case (3) the remedy is by indictment for nuisance to the 
highway (Beven, Negligence, 2nd ed.,p. 517), or action by the person injured 
In case (4) by summary proceedings under the enactments specified. 

There are also statutory provisions as to the i)ro])er fencing of such 
excavations as mines and quarries (see Mines and Minerals; Quarry), 
and with reference to the mode of filling in exc^avations made for building 
in London. See I.ONDON (County). 

[Authorities. — Beven on Negligenee, 2nd ed., bk. iii. c. 1 ; Glen on High- 
ways, 2nd ed., pp. 199, 234 ; Fitz-Gerald, Public Health Acts, 7th ed., 222.] 


Excellency — A title of honour given to viceroys, ambassadors, 
and certain other members of the diplomatic corps. The title is also applied 
to officers while actually administering the government of a British colony. 

This title was first assumed by ambassadors of high rank about the end 
of the sixteenth century, and was the occasion of many disputes as to pre- 
rogative at the Congresses of Munster and Osnabriich. Prior to this even 
emperors, kings, and reigning princes bore this title. 

Thus Charlemagne is styled Excellentisslmus in the capitularies, and 
later oi) the Emperors Conrad i., Frederick i., and Henry vii. are describ^ 
as Imperial Excellency.” Queen Elizabeth of England in a letter addresses 
the Elector Christian L of Saxony as Excellentia Vestra. With the rise 
of the term “ Majesty ” (q.v.) the use of “ Excellency by Sovereigns was 
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gradually discontinued. The first diplomatist who claimed the title of 
Excellency appears to have been Louis de Gonzaga, Duke of Nevers, sent 
by Henry iv. of France as ambassador to the Pope. His claim was based 
on personal gi'ounds as a prince of the house of Mantua. 

The ambassadors of Spain, Savoy, and Venice, not to be behindhand 
with France, also claimed this right, which was granted them by Pope 
Innocent x. Since the peace of Westphalia every ambassador of th^ fii*st 
rank has been considered as entitled to be always addressed as Excellency 
in the exercise of their diplomatic functions. 

. [Authorities, — Alt., Handbuch dcs Europceischen GesaTidschaftrechteSy 
Berlin, 1870, p. 113 ; CoXwo, Diet, de Droit Interuatioiial^ Paris, 1885.] 


Except; Excepting; Excepted.— Where property is 
excepted out of a gift by will, the general rule of construction is that the 
exception carries as large an interest as the gift itself {Doe d, Knott v. 
Lawton, 1838, 4 Bing. N. C. 465 ; 7 L. J. C. P. 288). 

A gift to A. B. by a testator of all his property, real and personal, 
except £500 a year to C. D., was held to entitle C. D. absolutely to so 
much capital as, being invested in Government securities, would produce 
that income {Hill v. Potts, 1862, 31 L. J. Ch. 380). In that case. Wood, 
V.C., stated the doctrine of the authorities to be, that in a gift to A. of 
all the property of a testator, except a particular property to B., the 
inference from the exception is that it was excepted solely for the purpose 
of giving it to B. ; and therefore, if the gift to B. fails, the original gift 
takes place in its entirety, including the excepted property, which is taken 
to be only excepted for that purpose (see Evans v. Jones, 1846, 2 Coll. 510, 
for the authorities referred to). 


Exception In Statute, Pleading.— i. In indictments for 
an offence created by statute it is held necessary to negative the existence 
of any exception, exemption, or proviso which would take the accused out 
of the penalty of the statute (Archb. Cr, PI,, 2l8t ed.). In informations 
and complaints for matters which can be dealt with by a Court of summary 
jurisdiction it is sufficient to charge the offence or cause of complaint and 
to leave the defendant to bring himself within the exceptions (Summary 
Jurisdiction Act, 1879, 42 & 43 Viet, c, 49, s. 39). 

2. In civil pleadings in an action for penalties the same rule 
obtained as in the case of indictments {Thilault v. Gibson, 1843, 12 Mee. & 
W. 94). Under the present Eules of Court no particular form is required 
in such cases, nor in any civil proceeding. See Penal Action. 


Exceptions, Bill of See Ebrok, Writ of. 


Excess of Jurisdiction. — The jurisdiction of a Court is its 
authority under the laws of the State in which it is established to hear and 
determine a particular class of matters or to make a particular order. If it 
goes beyond this authority it has exceeded its jurisdiction, and its pro^edings 
are coram non judice {The Marshakea case, 1612, 10 Co. Eep. 686). It is 
not possible here to consider in detail all the instances in which jurisdiction 
baa been or may be held to have been exceeded ; all that will be treated 
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are the eonsequences of exceeding jurisdiction, which vary with the status 
of the Court. 

Wjiere a foreign Court, or any British Court outside England, has 
assumed a jurisdiction recognised by its municipal law, but not by inter- 
national law, its decisions, if operative in its own State or territory, are 
ignored as null by the English Courts, on the principle extra territorium 
jus dicenti impine luyu p^iretnr (McLeod v. A,-G, for New South Wedes^ 
[1891] App. Cas. 455; Sirdar Gordyal Singh v. Itajah of Faridkote, 
[1894] App. tJas. 670). On this subject see Conflict ok Laws: Foreign 
Judgments. 

Where the foreign Court has exceeded the jurisdiction accorded to it 
by its municipal law, an English Court, if satisfied of the fact, would treat 
the decision as null. 

The High Court of Justice in England and the Court of Appeal and 
the House of Lords may in theory exceed their jurisdiction, but the legal 
remedy in such cases appears to be l»y appeal only in civil cases 
dc Mogamhique v. British South Afrim Co., [189:^>] Ap]». Cas. 602), and in 
criminal cases Ijy writ of error. See ApPKAii^; Eurou, Writ of. 

Where the llouse of I^rds as a judicial tribunal exceeds its jurisdiction 
there is no legal remedy, and the matter must be settled by legislation or 
controversy between the two Houses of Parliament, as in the case of 
Skinurr v. Hon. East India Co. 

Action. — liut where any Court, high or l(»w, acts v'hoUy without juris- 
diction, whether the judges do or do not believe that they jiOBsesH it, 
they are liable to an action for any damage sustained, usually in respect 
of illegal imprisonment, by the persons against whom the judgment 
is rendered, subject only to such protection, if any, as is given by the 
Justices Protection Act, 1848 (11 & 12 Viet. c. 44), and the Public 
Authorities Protection Act, 1898 (56 k 57 Viet. c. 61) (Ualder v. Halkct^ 
1839, 4 St. Tri. N. S. 482 ; Houlden v. Smith, 1850, 14 Q. B. 841). 

Such a case would arise wliere a judge ])aKsed a sentence not author- 
ised by law in resj^ect of the offence proved. In such cases the act 
of the Court cannot be regarded as of a judicial nature or within 
the ordinaiy rules of judicial ])rivilege, by which a judicial officer is 
protected from actions for erroneous judgments or for acting without 
jurisdiction, without knowing or having the means of knowing that 
he was exceeding his jurisdiction, or where the excess of jurisdiction 
arises from ignorance of facts whicdi the parties have not brought before 
the Court {Kemp v. Neville, 1861, 10 C. B. N. S. 523 ; Haggard v. Pelixier 
FrUrcs, [1892] App. Cas. 61). This and the other authorities on this subject 
arc collected and fully discussed in Beven on Negligenee, 2nd ed., 275-284, 
to which must be added the much controverted case of Anderson v. Gorrie, 
[1894] 1 Q. B. 668, whicli is to be regarded as firmly establishing the 
privilege of judges of Courts of record against actions for acts done in 
exercise of judicial office however improper, and for jmlgments however 
erroneous, provided they have jurisdiction of the ciause in which the acts 
are done or the judgment given. 

The difficulty which arises in each case turns on the questions (1) whether 
the judge had jurisilietion in the case either simpliciter or in certain events 
only ; (2) whether he on erroneous findings 6f fact assumed to act in a case 
the trqp facts tn wliich excluded his jurisdiction ; (3) whether on the patent 
facts and (or) the law he had no authority whatever (a) to make the orders 
made, (b) to entertain the case at all. There does not seem to be any distinct 
authority to tlie effect that a judgment of the superior Court given wholly 
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without jurisdiction can be ignored and defied, and the judge who gave it 
or the officers of the law sued for trespass in attempting to enforce it on 
the property of the defendant ; but so far as the judgment affects personal 
liberty, the right to sue the judge would appear to follow necessarily from 
concession that the sentence or order for imprisonment was wholly without 
jurisdiction (see False Imprison'irvent). The judges of inferior Courts have 
frequently been sued, and sometimes with success, in respect of acts in 
excess of jurisdiction {Houlden v. Smith, 1850, Q. B. 841). 

ProhMtion, — Where any Court other than the High Court of Justice 
or Court of Appeal entertains a matter which is outside its jurisdiction, the 
High Court can and will ex debito Jmtitice restrain it by writ of pro- 
hiMtion, But error of judgment in matters within the jurisdiction of the 
Court is not ground of prohibition {Grant v. Gould, 1792, 2 Black. H. 69, 
101). At one time it was usual for the Courts of common law to restrain 
by prohibition the Court of Admiralty and other Courts of particular 
jurisdiction. But with the fusion of law and equity and the amalgamation 
of Courts this power has been taken away as to all the Courts thus 
amalgamated. But it remains as to ecclesiastical Courts, military and 
naval Courts, and as to inferior or local Courts of civil jurisdiction, and 
as to justices of the peace acting in or out of sessions. But the remedy of 
prohibition is very rarely utilised as to the acts of justices in petty sessions. 
See Prohibition. 

Certiorari, — Where an inferior Court gives a judgment or makes an 
order in excess of its jurisdiction, the appropriate remedy is usually by the 
writ of certiorari, by which the impugned order is brought into the High 
Court, examined and quashed, if, whether from erroneous findings of fact 
or error in law the Court below has assumed to act in excess of its juris- 
diction (JB. V. Kent Justices, 1890, 24 Q. B. D. 181). See Certiorari. 

Appeal. — In cases where an appeal is allowed from the judgment of an 
inferior Court, the appeal can be utilised not merely to challenge errors of 
judgment, but also to quash judgments in which the Court below has 
exceeded its jurisdiction. See Appeals. 


Exchange- — Exchanges may be divided into three classes according 
to their mode of operation, viz. : — 

I. By the common law ; 

II. By mutual conveyances ; 

III. By order of the Board of Agriculture under the Inclosure 
Acts. 

I. An exchange at common law is a *“ mutual grant of equal interests, the 
one in consideration of the other ” (2 Black. Com. 323). Exchanges at common 
law are now obsolete. Such an exchange is made between two persons or 
two sets of persons and no more {Provost of Eton College #v. Bishop of 
Wimhester, 1774, 3 Wils. Ch. 468). The requisites for the validity of it 
are — 

1. Identity of the “ quantity of interest ” exchanged, i.e\ fee-simple for 
fee-simple, but not for life estate ; 

2. Identity in the “ quality ” of the subject-matter of the exchange, i.e. 
hereditaments for hereditaments, goods for goods; 

3. The word “exchange” is the operative word and mustiie use(^^; 

4. Entry by both parties to perfect the conveyance; but livery of 
seisin is not necessary ; 

5. The exchange must be evidenced by writing in accordance with the 
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provisibiiB of the Statute of Frauds, 29 Car. ii. c. 3, ss. 1, 3. By the Real 
Property Act, 1845 (8 & 9 Viet. c. 106), a deed was made necessary for 
exchanm made after the i)assing of that Act. 

The only other point that need be noticed concerning exchanges at 
common law is the implied warranty of title and right of re-entry in case 
of the eviction of either party. By vii'tue of this implied warranty the 
evicted party could re-enter into the |)os8ession of the lands originally 
belonging to him and givfen in exchange. But this incident of exchange 
was destroyed by the Act 8 & 9 Viet. c. 106, which provides (s. 4) that an 
exchange of any tenements or hereditaments made by deed executeil after 
18th of October 1845 shall not imply any condition in law (see Sheppard*8 
Tmiclist, cap. xvi.). 

II. Exchanges by mutual conveyances were subject to none of the 
inconveniences mentioned above, and indeed it was in order to avoid these 
that this latter form of exchange was principally employed {Bartram v. 
Wkli/iptc, 1833, 6 Sim. at p. 92). 

III. Exchanges by the Board of Aouiculture under the Inclosure 
Acts, as inexpensive and convenient, are much resorted to; and they may 
made of lands not subject to be inclosed or as to whicli no proceedings lor 
an inclosure are peiKling (8 & 9 Viet. c. 118, s. 147). But for this method 
of exchange to be available the inecpiality in value of the respective lands 
exchanged must not exceed one-eighth. The Acts affecting tliis method of 
exchange are the following : — 

8 & 9 Viet. c. 118, S8. 92 and 147 — “Inclosure Act, 1845.” 

9 & 10 Viet. c. 70, 88. 9 and 11 — “ Inclosure Act, 1840.” 

10 & 1 1 Viet. c. Ill, ss. 4 and 6 — “Inclosure Act, 1847.” 

11 & 12 Viet. c. 99— “ Inclosure Act, 1848.” 

12 & 13 Viet, c, 83, Hs. 7 and 11 — “Inclosure Act, 1849.” 

14 & 15 Viet. c. 53. 

15 & 16 Viet. c. 79, s. 17—“ Inclosure Act, 1852.” 

16 & 17 Viet. e. 124. 

17 & 18 Viet. c. 97 — “Inclosure Act, 1854.” 

18 & 19 Viet. c. 52. 

20 & 21 Viet. c. 31, 8. 4— “ Inclosure Act, 1857.” 

22 & 23 Viet. e. 43—“ inclosure Act, 1859.” 

31 & 32 Viet. c. 89— “Inclo.sure Expenses Act, 1868.” 

39 & 40 Viet. c. 56, ss. 2-7, 33— “Commons Act, 1876.” 

The powers contained in these Acts are vested in the Board of Agri- 
culture by the Board of Agriculture Act, 1889, 52 & 53 Viet. c. 30, s. 2. 

Exchanges of Settled Land . — Powers of exchanging settled lands arc 
given to a tenant for life by the Settled Ltind Acts, such exchange to be for 
the best consideration in land or in land and money that can be re^isonably 
obtained. But settled land in England must not be given in exchange for 
land out of England. See Settled Land Acts, 1882-1890; Settled Land Act, 
1882, s. 4 (44 & 46 Viet. c. 38) ; and article, SEmEO Land Acts. 

• [See Bythewood and Jarman’s Conmyanciwj, 4th ed., vol. L p. 520.] 


Exchange! Bills of.— See Bills of Exchange. 

Exchange Contracts. — These are contracts made in the 
course of business in the Eastern markets, for tlie purjiose of guarding 
against the fluctuations in the price of silver coin, by which a bank, or 
other financier, undertakes to pay to the merchant, within certain limits of ^ 
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time, sterling money, or its equivalent, in exchange for bis silver, at 
a specified rate. It is a common condition or concurrent arrangement that 
the same bank which makes the exchange contract shall finance the^goods, 
or, in other words, shall, in some shape or other, make advances *to the 
merchant upon the security of the goods (see Barilc of China, etc, v. American 
Trading Co,, [1894] App. Cas. 266). 




Exchange of Livings.— See Incumbent. 


ExchangCf Rate of ■ — The rate of exchange in a foreign bill of 
exchange should be specified in the bill (Bills of Exchange Act, 1882, 
s. 9 (1)). An unauthorised subsequent indorsement specifying it is a 
material alteration {Hirechfield v. Smith, 1866, L. E. 1 C. P. 340). If no 
rate is specified, it is taken at the rate current on the day when the Wll is 
payable (s. 72 (3)); see Chalmers on Bills of Exchange, 5th ed., pp. 27, 243. 
For the purpose of stamping, duty is calculated on tlie value on the day 
of date (Stamp Act, 1891, s. 6). 


Exchanges (Regimental).— By Acts, which are still in 
force, viz. 5 & 6 Edw. VI. c. 16, 1551-52, intituled ‘‘ Against buying and 
selling of offices,” and 49 Geo. ill. c. 126, 1809, intituled “An Act for the 
prevention of the brokerage and sale of offices,” all officers in the army (in 
addition to other holders of public office) were prohibited from selling, or 
bargaining for the sale of, commissions therein, and from taking or receiving 
any money for the exchange of any such commissions under the penalty of 
forfeiture of the commissions, and being cashiered, as well as incurring other 
penalties. 

The second of these Acts, however, exempted from the penalties of both 
Acts, purchases, or sales, or exchanges, of commissions for such prices as 
might be regulated, and fixed, by regulations to* be made by the Sovereign. 

The system of regulating the prices of commissions, and exchanges, 
continued until the Eoyal Warrant of 20th July 1871 which cancelled and 
determined all such regulations as from the 1st November 1871. The 
Eegulation of the Forces Act, 1871 (34 & 35 Viet. c. 86), immediately 
thereafter provided for the compensation of officers holding saleable com- 
missions on the coming into operation of the Warrant. 

The Eegimental F^xchange Act, 1875 (38 Viet. c. 16), enacted (s. 2) that 
Her Majesty might, by regulation, authorise exchanges to be made from one 
regiment or corps to another, on such conditions as might be expedient ; 
and it was provided that nothing contained in the Army Brokerage Acts 
(which are defined as the above-mentioned statutes of Edw. vi. ^nd Geo. ill.) 
(s. 3) should extend to any exchanges made in manner authorised by any 
regulation for the time being in force. 

Under present regulations, when officers apply to exchange, they nxust 
make declarations that the proposal does not originate in any ciaiise affecting 
their honour, character, or professional efficiency, and that they intend to 
serve at least a year in the corp^to which tliey propose to exchange. 

The receiver of any sum agreed to be paid on exchange ^Iso declares 
that none of the officers of his present regiment, nor of that into which he 
proposes to exchange, except the offiem: with whom he is to exchange, have 
' paid or promised to pay any money or money’s worth to him, and that he 
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will not leceive, or in any manner recognise, any such payment. The payer also 
declares to the like effect. Any false statement or breach of the undertakings 
so given j^re regarded as a violation of personal honour, and in every such case 
the provisions of the Statute 49 Geo. iii. c. 126 would be rigidly enforced, 
[AuiJiorUy, — Manual of Military Law, War Office, 1894.] 


Exchequer Bills. — Seemrities on which the Chancellor of the 
Exchequer is accustomed to borrow the moneys requii'ed to meet temporary 
emergencies, such as do not render it necessary to add to the funded debt of 
the nation. The issue of Exchequer bills is regulated by the ConsolidatiM 
Act 29 & 30 Viet. c. 25. Unless the Treasury otherwise directs, each bill 
has two counterfoils, one to be retained by the Hank of England and one 
by the Comptroller-General. The bills bear such date and such interest 
(not exceeding 5^ per cent.) as the Treasury may determine. The Act 
makes jwovision for the issue and registration of Exche<juer bonds. Hy the 
55 & 56 Viet. c. 26 the Exchequer bonds issued in resjiect (rf certain 
moneys advanced by the ( ■ommissioners of the National Debt arc ccii- 
verted into a charge upon the Consolidated Fund. 


Exchequer— 

Chamher . — See SuruE>fE Court. 

Court of — Id. 

Division . — Id. 

Practice . — Id. 

As to Exchequer jirocedurc in the High Court in Customs cases, see 
vol. iv. p. 79. 

1. Upon the creation of the High Court of Justice, and the amalgama- 
tion of the superior Courts of common law, the practice on tlic plea side 
of the Court of Exchequer was wholly superseded by the practice under 
the Judicature Acts and the rules of the Supreme Court. The equity 
practice of the Exchequer ceased on the transfer of its equity jurisdiction 
to the Court of Chancery (see 5 Viet. c. 5, s. 17). 

2. The practice on the Revenue side of the Exchequer remains as the 
practice of the Revenue side of the Queen's Bench Division, and is wholly 
unaffected, either by the Crown Office Rules or the Rules of the Supreme 
Court (38 & 39 Viet. c. 77, s. 17 ; R. S. C., 1883, Order 78, r. 1), except that 
Divisional Courts are substituted for the full Court of Exchequer (R. S. C., 
1883, Order 59, r. 1 {d)). With the development of the Treasury De})artment 
and the creation of the Department of Inland Revenue much that was at one 
time done through the Court of Exchequer as a Court of accounts and receipts 
is effected without its assistance ; and the fiscal functions of the old Barons 
of the Exclieque# are not exercised by the judges who liave succeeded them 
(see 2 •Chit. Qen. Pr. Law, 1838, p. 389 ; 2 Mann, Ex. Pr. App. 249). 

The legislation still in force as to Exchecpier practice may be thus 
described. Under 33 Hen. viii. c. 39, ss. 38, 51, Crown business is given 
priority in the Court, and the Court is empowered to fine sherifl’s. On 
the change in the law as to the mode of levying fines, etc. (see Estreats), 
an appeal was given to the Court of Exchequer fibm rejection by the Treasury 
of claims jjp sharetthe proceeds of the fines (3 & 4 Will. iv. c. 99, s. 36), and 
provision made (s. 32) for enforcement of fines, etc,, by the Queen's Remem- 
brancer, and for search of documents enrolled in the Court (s. 47). 

Under 5 & 6 Viet. c. 86 a number of offices in the Court of Exchequer 
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were abolished as being rendered unnecessary by the transfer to the Court of 
Chancery of the equity jurisdiction of the Court (5 Viet. c. 5). The only 
sections still in force (8, 9) provide for the more speedy return of prqpess and 
for the making of orders in Bevenue cases by a single judge out of term time. 

The Crown Suits Act, 1855 (18 & 19 Viet. c. 90), gives powers as to 
costs in Bevenue cases and Crown suits in the Exchequer. 

The Queen's Eemembrancer Act, 1859 (22, & 23 Viet. c. 21), amended 
the Bevenue practice, especially with reference to the duties of Queen's 
Eemembrancer. Much of the Act is repealed (see 10 St.* Eev., 2nd ed., 
174). Buies were made under sec. 26 of this Act in 1860 and 1861 (2 St. 
B. & 0., Eevised, 637) to regulate the practice on the Bevenue side of the 
Exchequer. Further rules made in 1863 were declared invalid in A.-G, v. 
SiVfcm, 1864, 10 H. L. 704. The rules of 1860, rr. 10-20, provide for the 
mode of taking bail on capias in a Bevenue proceeding (r. 72), and for the 
form of bail. As to the practice with reference to Crown debts, see Crown 
Debts. The Debtors Act, 1869, does not apply to Crown debts, and apart 
from the specific provisions of Bevenue Acts (e.^., 46 & 47 Viet. c. 55,. s. 4) 
a Crown debtor who is in default may be arrested and imprisoned or held 
to bail (-4.-0. v. Edmunds, 1870, 22 L. T. N. S. 667 ; In re Smith, 1877, 
2 Ex. D. 47) ; and the Act of 1869, s. 4, expressly continues liability to 
imprisonment for default or paying penalties arising otherwise than for a 
breach of contract. 

The Crown Suits Act, 1865 (28 & 29 Viet. c. 104), amended the pro- 
cedure and practice on Crown suits in the Court of Exchequer with 
respect (a) to English informations, (6) proceedings at law on the Bevenue 
side of the Exchequer, (c) as to other proceedings in which the Crown is 
interested, (d) the recovery of death duties. Buies were made under sec. 28 
of this Act in 1866 (2 St. K. & 0., Bevised, 611). 

The powers of the Barons of the Exchequer to make rules under these 
Acts, in the above matters and in other proceedings where the Crown is in- 
terested (28 & 29 Viet. c. 104, s. 46 (4)), were transferred in 1881 to the Buie 
Committee of the judges of the Supreme Court (44 & 45 Viet. c. 69, s. 6) ; 
but that body has not in any way exercised its authority on these subjects. 

With respect to the practice as to enforcement of Death Duties, House 
Tax, Income Tax, Customs, Excise, and Land Tax, see these titles. 

It is doubtful whether an appeal lies to the Court of Appeal under 
sec. 47 of the Judicature Act, 1873, in proceedings for penalties in Bevenue 
cases {Howes v. Board of Inland Bevenue, 1876, 1 Ex. D. 385; A.-G. v. 
Moore, 1878, 3 Ex. D. 276). They would appear to be criminal matters. 

\AutlwrUics , — 2 Co, Inst 197; 3 Black. Com. 44; Vin. Ahr. 6, 563; 

History of the Exchcipicr Madox, Hist. Exchequer, 2nd ed., 1769 ; 
Manning on Bxvenue Praxtwe of Exchequer, 2nd ed., 1827 ; Brice, Exchequer 
Practice, 1830.] 
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Historic^ and General Introduction, — ^Excise duties were first 
established in this country by an ordinance of the Long Parliament 
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made in 1643, which chai-ged them upon beer, ale, eider, and perry, 
wine, and tobacco. These duties were afterward charged upon many 
other commodities, ejj. paper, soap, candles, malt, hops, sweets, etc., but 
the only existing duties of excise upon commodities are those upon beer, 
spirits, chicory, imitations of and substitutes for coflee and chicory, and 
coffee and chicory mixtures. 

The fimounts of duty reajised in the United Kingdom from duties of 
excise upon commodities in the financial year 1896-97 were — 

Spirits .... £16,816,484 

Beer 11,320,358 

Chicory, etc. , . . 3,294 

It will be seen that the excise revenue proper is derived almost entirely 
from beer and spirits. 

The excise revenue also includes duties upon a great numl)er of licences. 
The beginning of these duties was in 1784, when, l>y the Act 24 Geo. ill. 
c. 41, they were charged upon the makers and tlealers in exciseable com- 
modities therein mentioned. From time to time new licence duties have 
been created, and the area of excise taxation has been further increastxi 
by the transfer, in 1864, for greater convenience of collection, of several 
licences from tlie stamp revenue to the excise, and the conversion of the 
assessed tax on dogs into excise licences in 1867, and (»ther assessed taxes 
into establishment licences in 1870. Tlie revenue derived from excise 
licences of all descriptions was £3,876,656 in 1896-97. The following is a 
list of these licences : — 


Appraisers. 

Armorial bearings. 
Auctioneers. 

Brewers of beer for sale. 

„ „ not for sale. 

Beer dealers. 

„ „ retail off. 

Beer retailers on. 


„ „ off. 

Cider retailers. 

Table beer, retailers off. 
Beer and wine on. 

off. 

Distillers. 


Establishment licences — 

Male servants, carriages, hackney car- 
riages, armorial bearings. 

Game. 

Gamekeepers. 

Game dealers. 

Guns, to use or carry. 

Hawkers. ^ 

House^ents. 

Light locomotives. 

Medicines, Patent. 


Methylated spirit makers. 

Methylated spirit retailers. 

Occasional licences for-- 

Publiciins, wine retailers, beer reUiilcrs. 
Passenger boats. 

1 Pawnbrokers. 

„ [date. 

Plate dealers. 

Playing cards. 

Itefmers of gold or silver. 

Rectifiers and coinjwiindcrs. 

Refreshment house. 

.Spirit dealers. 

„ „ liqueurs. 

,, „ bottle. 

Stills or retorts. 

Sweets dealers. 

„ retaihrs. 

Theatre sj)irit licijnce. 

Tobacco and snutl* maniifae-Lurers. 

„ „ dealers. 

Vinegar makers. 

Wine dealers. 

„ retailers on. 

« off. 


Lastly, the railway passenger duty, which yielded £272,183 in the year 
1896-97, is collected as excise revenue. 

The foundation of the present system of Control, as especially regards 
the excise revemfc, is found in the Acts 7 & 8 Geo. iv. c. 53 ; 4 & 5 Will. iv. 
c. 61 ; and 4 Viet. c. 20 ; and amending Acts, sometimes called the Excise 
Management Acts. By the passing of the Summary Jurisdiction Act, 1879, 
and the Inland Iteveuue Kegulation Acts, 1890, many of the sections of 
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these Acts have been repealed or become obsolete, or new provisions have 
been substituted, but many sections, especially those creating the powers 
of the officers of excise, and the regulations to which all excise traders must 
conform, remain very much as they were. Of these the most important are 
those relating to entry, survey, and the prohibition of the illicit manufacture 
of exciseable commodities, with regard to entry. 

Entry. — All manufacturers of exciseable. commodities excejtt coffee 
mixtures and imitations of coffee; and all dealers in and retailers of 
intoxicating liquors, except retailers of table beer to be consumed off the 
premises, and all vinegar manufacturers and tobacco manufacturers, are 
required by 6 Geo. iv. c. 81, s. 10, or by the Acts relating to the different 
trades respectively to make entry. Entry is made by delivering to the 
proper officer such true and particular account of any house, building, place, 
vessel or utensil used in carrying on a trade or business as by the Acts 
relating to such trade or business is required (4 & 5 Will. iv. c. 51, s. 5). 
The entry is to be affixed in a book called the general entry book, ‘the pro- 
duction of which is sufficient evidence of such entry made since the 12 th 
August 1867 (30 & 31 Viet. c. 90, s. 12). No entry is legal unless made by 
a person who has attained the age of twenty-one years, and is the true and 
real owner of the trade or business ; but the visible owner may nevertheless 
be prosecuted for duties, penalties, and forfeitures ; and all stock-in-trade 
and materials and vessels found upon the entered premises are subject to 
and charged with such duties, penalties, and forfeitures (7 & 8 Geo. iv. c. 53, 
s. 20). 

Vessels, too, are to be distinguished by letters or numbers, and fixed 
pipes are to be painted a uniform colour (s. 21). 

The penalty for using any house, building, place, vessel or utensil with- 
out making entry is £200 for each house, building, place, vessel or utensil 
(4 & 6 Will. IV. c. 61, s. 6), and for fraudulently using entered premises for 
a purpose other than that for which they were entered, £100 (s. 7). Goods 
and vessels, etc., found in unentered premises are forfeited (4 Viet. c. 20, s. 6). 
Only one entry can be in force at a time for the same premises (4 & 5 Will. iv. 
c. 51, 8. 8). If the trade or business is carried on by a joint-stock com- 
pany, four directors, or if there are less than four, all the directors, must 
make entry, and they ’will be deemed to be the real owners of the business, 
and, as such, jointly and severally liable for all duties, penalties, and for- 
feitures (4 Viet. c. 20, s. 6). 

Survey. — Simultaneously with the manufacture of exciseable goods or 
commodities arises the charge of duty upon them (4 & 5 Will. iv. c. 51, s. 11; 
4 Viet. c. 20, s. 24). The charge is impressed, so to speak, upon the goods 
and commodities, together with all stills, backs, vats, coppers, cisterns, 
tables, presses, machines and machinery, vessels, utensils, implements, and 
articles for making or manufacturing such goods and commodities ; and 
unless it can be shown that the duty has been paid, the %oods and com- 
modities are subject to seizure and forfeiture, and the penalty of double 
duty is incurred. 

If the duty is in danger, and an affidavit to that effect is made in the 
Queen’s Bench Division, an extent (q.v.) may issue against the trader and his 
property, or proceedings may be taken by collector’s warrant (43 & 44 Viet, 
c. 20, s. 17 ; 43 & 44 Viet. cT 24, s. 48). If the officer under order of the 
Commissioners makes a demand for payment of duty upoii^exciseahle goods, 
and the duty is not paid, the defaulter forfeits double the value of the 
duties (4 & 5 Will. iv. c. 51, s. 11), and if the duty is payable in the 
ordinary course of business, the penalty of double duty is incurred without 
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demand; In proceedings for double duty the notices need only be served 
twelve Incurs before the hearing of the information (4 & 6 Will iv. c. 51, 
8. 19). jfroof that duty has been paid lies upon the proprietor or olaimer 
of any ^ods seized as not ** duty i>aid ” (7 & 8 Geo. iv. c. 53, s. 76). 

The oi!icei*s of Inland Kevenue are empowered to enter at any time upon 
any premises where an excise trade is carried on; if between eleven at 
night aid live in the morning, upon request and in the presence of an 
officer of the peace, and whether the premises are actually entered or not, 
to inspect such •premises, take an account, and charge duty. Tliis is called 
the power to survey, and the object of the regulation is to enable the officer 
to take an account of cxciseable commodities, and to charge the duty thereon, 
of which he makes a memoi'andum in his survey book (7 & 8 Geo. IV, c. 53, 
s. 22). Upon the premises of the legitimate and entered trader is left a 
specimen paper in which the officer makes entries corresponding with those 
in his survey book for the piu’pose of checking by the trader. The survey 
books aie returned to the chief officer in the coui*se of official business, and 
are themselves evidence of the facts contained therein, in any proceedings 
touching a defendant s trade which is the subject of such entities, and it 
not necessary to call the officers to substantiate them (i?. v. Grimwood, 
1 Price, 369). 

If any exciseable goods or commodities, or any material, vessel, or 
utensil for making the same arc deixisited or concealed in any place with 
intent to defraud Her Majesty of any duty, the same are forfeited, and 
every person who shall remove, dejMxsit, or conceal them, or be concerned in 
such removing, depositing, or concealing, shall forfeit treble value, or £100, at 
the election of the Commissioners (s. 32). Then, when an officer finds manu- 
facturing any exciseable goods or commodities, or any materials for making 
the same, and shall also find any |)erson knowingly aiding, assisting, or 
concernecl in siudi manufacture, such person may be arrested and shall 
forfeit £30, and in default of payment may be committed to prison with 
hard labour for three calendar months ; in the case of a second offence, the 
fine to be £60, and the imprisonment in default, six months (s. 33). Search 
warrants may be granted (s. 34), and officers can claim the assistance of all 
persons to help them (s. 35). Secs. 38 and 39, and 4 & 5 Will. iv. c. 51, 
s. 27, give concurrent powers in certain cases, and in suing for certain 
penalties, to the Commissioners of Excise and the Commissioners of Customs, 
and their officers respecjtively. Officers are to be protected from molesta- 
tion, obstruction, and hindrance in making seizures in the execution of 
their duty (s. 39), and they may oppose force by force (s. 39). Secs. 41 
and 42 contain obsolete provisions resjiecting the treatment of persons who 
resist officers, for which see Assistance to Excise Officers, infra, and 
Inland Revenue. 

Proceedings with relation to the condemnation of seizures are dealt with 
under the head^f Procedure, infra ; and see also Inland Revenue. 

ftocedure by excise information in summary proceedings and appeals 
to Quarter Sessions was created and regulated by the Excise Acts 
of 7 & 8 Geo. IV. c. 53, and 4 & 5 Will. iv. c. 87. The Summary 
Jurisdiction Act, 1879, and 72. v. Glamorganshire, 1889, 53 J. P. 294, 
brought these proceedings into line with ordinary summary proce^- 
ings, under the Summary Jurisdiction Acts, saving certain special 
regulations, for which see Inland Revenue. 

PeriAts and Certificates. — ^The definition of permit contained in 23 
Geo. m. c. 70, is a document “ which for the better securing the fluty 
chargeable upon exciseable commodities, the dealers therein are requirra to 
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take outirom the proper officers of excise, certifying that those duties have 
been paid, which pennits are to accompany such commodities from one part 
of the kingdom to another part thereof.” Commodities not accompanied 
by a i)erniit were seizable, and would be condemned and forfeited as com- 
modities smuggled or illicitly manufactured, upon which duty had not been 
paid. By the Act 11 & 12 Viet. c. 121, spirit dealers and retailers were 
allowed to send out spirits accompanied by a Ifss im^rtant document — the 
excisd certificate for the removal of duty-paid spirits. Permits are only 
reriuired now, saving exceptional cases, for the removal *of spirits from 
distillers* stores or duty-free warehouses, and the removal of tobacco from a 
customs warehouse to the premises of a manufacturer of tobacco. The 
latter are customs permits. Certificates are required to be used by 
dealers in and retailers of spirits, under circumstances which appear 
under the head of Spirits, the law previously existing being now con- 
solidated in the Spirits Act, 1880 (43 & 44 Viet. c. 24). 

The provisions of the foregoing Act relating to permits are extended to 
certificates by 11 & 12 Viet. c. 121, s. 18. Sec. 158 of the Spirits Act, 1880 
(43 & 44 Viet. c. 24), applies all previous Acts regulating the granting 
and using, etc., of permits and certificates, to permits and certificates 
granted and used under that Act. 

Excise Licences. — The general provisions which govern excise licences 
are found in tlie Act 6 Geo. iv. c. 81, and amending Acts. The statutes 
relating to particular trades for which excise licences are required, and 
personal licences, such as establishment licences, licences to kill game, etc., 
generally contain special provisions, which are treated under the separate 
heads. See alphabetical list below. 

The Act 6 Geo. iv. c. 81 is generally described as the Excise Licensing 
Act. It repealed the duties u])on the then existing excise licences, and 
imposed other duties in lieu thereof, many of wliich liave been repealed in 
their turn and new duties imposed. Where the duty is imposed according 
to the annual value of premises, the annual value is to be ascertained by the 
production of a certificate signed by the owner thereof, and also by the 
occupier where the occupier is not the owner. The certificate is to contain 
a statement of the true rent for which the premises are let, or if the premises 
are occupied by the owner, or the true rent is not for any reason reserved or 
payable, a statement of the estimated rent or true annual value. 

If the person authorised to grant the licence is dissatisfied with the rent 
or value so certified, he is to adopt such other means as the Commissioners 
of Inland Eevenue may direct to ascertain the true annual value, and the 
licence duty is to be paid thereon (6 Geo. iv. c. 81, s. 5, and see 4 & 5 Will iv. 
c. 76, s. 9 ; 23 & 24 Viet. c. 107, s. 2 ; 43 & 44 Viet. c. 20, s. 43 *, and 44 & 45 
Viet. c. 12, s. 15). The licences are to be granted by collectors and super- 
visors of Inland Eevenue, and each licence is to contain the purpose, trade, 
or business for which such licence is granted, the name and place of abode 
of the licensee, the true date or time of granting such licence, and — ^cept- 
in the case of appraisers, auctioneers, or hawkers — ^the place at which the 
trade or manufacture is carried on (6 Geo. iv. c. 81, s. 7 ; 53 & 64 Viet. c. 8, 
8. 9). Two or more trades may be authorised on one set of premises by a 
combined licence (26 & 27 Viet. c. 33, s. 16), and persons in partnership 
(except auctioneers) need nofrtake out more than one licence (6 Geo. iv. c. 81, 
8. 7). Partners are liable for the wrongful acts of each other (.fi.^v. Deane^ 
13 Mee. & W, 39). 6 Geo. iv. c. 81, s. 17, provides that new beginners may 
take out licences for certain trades in an unexpired year by paying a 
proportionate part of the duty ; but no person previously licensed can be 
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considered a new beginpr, unless two yeare at the least have elapsed since 
the expiry of his old licence. Certain licences may be transferred to the 
executory or administrators, or the wife or child of a deceased person, or 
the assignee of a person removing fi-om licensed premises, provided that the 
transferee is in occuimtioii and makes a fresh entry (s. 21). The transfer- 
able licences are — 


Brewers <R beer for sale. « 

„ „ (private). 

Beer dealers. 

„ „ retailers off. 

Beer retailers on. 

” »» 

Cider retailers. 

Table beer, retailers off. 

Beer and wine on. 

„ „ off. 

Distillers, rectifiers, coinpounders. 
Gamekeepers. 

Game dealers. 

Hackney carri^es. 

Methylated spirit makers. 

„ „ retiiilers. 


Medicines. 

Piissenger boats. 

Pawnbrokers. 

Plate dealers, refiners. 
Playing-canl sellers. 
Refreshment house kee|»ers. 
Spirit dealera. 

„ retailers. 

Stills. 

Sweets dealers. 

„ retailers. 

Theatre (spirit retfiilers, etc.). 
Tobacco dealers. 

„ retailers. 

Vinegar dealers. 

„ retailers. 


No one licence is to authorise any jierson to carry on his trade or busi- 
ness in more than one separate and distinct set of ])rcmise8, adjoining or 
contiguous to each other, and held for the same trade or business and of 
which he shall have made entry, where entry is required ; exce])t auctioneers 
(6 Geo. iv. c. 81, s. 10) and a])pralser8 and hawkers (58 & 54 Viet. c. 8, s. 9) ; 
but if the licensed premises are burnt down, or are rendered imirdiabiteble 
by fire or other unavoidable clause or aetddent, tluj (excise licensing authority 
may by indorsement upon the li(?enee authoi*isc the licensed ])erson to carry 
on his trade or business upon other jnemises in the same district or 
place, provided that the justices (in such cases as by law required) have 
given their licence for such use of the other ])remi8es (6 Goo. iv. c. 81, s. 11). 
An excise licence is not necessary for the sale of exciseahle goods in an im- 
port warehouse, before payment of duty, in a quantity not less than one 
hundred gallons, if wines or spirits, and (under certain conditions) of other 
commodities (6 Geo. iv. c. 81, s. 12 ; 23 & 24 Viet. c. 113, s. 5 ; 30 & 31 Viet, 
c. 90, 8. 17). 

Upon the expiration and non-renewal of a justice’s licence for the year 
for which the excise licence has been granted, a proportional part of the 
duty is to be returned (s. 24). Persons licensed, who also make entry, and 
tobacco dealers, must put up signboards or inscriptions containing name and 
trade upon their premises, under penalty of £20 ; if such signboard, etc., is 
put up by an unlicensed person he incurs a penalty of £20 (s. 25). Sec. 26 
imposes penalties for carrying on the trades therein enumerated without 
licence. By se^^ 27 the owner or occupier of premises where illegal sale 
is carried on, if privy or consenting thereto, is responsible for the penalties. 
If a licensed person does not produce his licence on demand of an officer, 
he forfeits £20 (s. 28). If any unlicensed person solicits, takes, or receives 
an order for goods for dealing in or selling which an excise licence is required, 
he forfeits the penalty appropriate to dealing in or selling such goods with- 
out licence (30 & 31 Viet. c. 90, s. 17). A person selling in contravention 
of the terms of bis licence incurs the same penalty as the person dealing in 
or retailfiig such goods without licence (52 & 53 \ ict. c. 42, s. 24). The 
provisions of all Excise Acts relating to penalties and forfeitures apply to 
all penalties and forfeitures (51 Viet, c. 8, s. 8). 
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In Stallard v. Marks (1878, 3 Q. B. D. 412) it was held that a licence was 
required for an oifice where no stock was kept, orders being received there, 
and the goods supjdied direct to the purchaser from licensed pren^s. In 
KUliek V. Graham (1890, 60 J. 1*. 534) it was held that the secretary of a watch 
club who, acting for a licensed dealer in plate, took orders for watches from 
the members of the club, was not a bond fide traveller within 30 & 31 Viet, 
c. 90, and required a licence. ^ • 

Appraiser, — An appraiser for the purposes of the Excise Acts is a 
“person who shall value or appraise any estate or pi^operty, real or 
personal, or any interest in possession or reversion, remainder, or con- 
tingency in any estate or property, real or personal, or any goods, 
merchandise, or effects of whatsoever kind or description the same may 
be, for or in expectation of any hire, gain, fee, or reward or valuable 
consideration to be therefore paid him” (46 Geo. iii. c. 43, s. 4). No 
person shall exercise the calling or occupation of an appraiser without 
taking out a licence authorising him so to exercise it {iUd, s. 5)# Every 
licence shall state the true name and place of abode of the person taking out 
the same (ibid,). The sum of £2 is charged by way of duty “ for and in 
respect of a licence to use and exercise the calling or occupation of an 
appraiser, to be taken out yearly by every person (except a licensed 
auctioneer) who shall exercise the said calling or occupation of an appraiser, 
who, for or in expectation of any gain, fee, or reward, shall make any 
appraisement or valuation chargeable by law with any stamp duty ” (8 & 9 
Viet. c. 76, 8. 1). The licence expires on the 6th of July in each year, is not 
transferable, and is not issued for parts df a year (43 Geo. ill. c. 43, s. 6). 
A penalty of £50 is imposed upon any person who acts as an appraiser 
without a licence, but a person not following the business of an appraiser, 
who in a single instance m^es a valuation for the guidance and informa- 
tion only of the person employing him, is not required to take out the 
licence. A licensed auctioneer or a licensed house agent may carry on the 
business of a house agent without a special licence as an appraiser. Bailiffs 
or assistant bailiffs appointed by County Court judges may act as brokers 
and appraisers (51 & 52 Viet. c. 43, s. 33). See 46 Geo. iii. c. 43 ; 5 & 6 
Viet. c. 82 ; 8 & 9 Viet. c. 76 ; 24 & 25 Viet. c. 21 ; 27 & 28 Viet. c. 56. 

Armorial Bearings, — “Armorial bearings” means and includes any 
armorial bearing, crest, or ensign, by whatever name the same shall be 
called, and whether such armorial bearing, crest, or ensign shall be registered 
in the College of Arms or not. Any person who shall keep and use any 
carria^, whether owned or hired by him, shall be deemed to wear or use any 
armonal bearings painted or marked thereon or affixed thereto (32 & 33 
Viet. c. 14, 8. 19). A licence is not required to be taken out by any person 
duly licensed by proper authority to keep or use any public stage or 
hackney carriage for any armorial bearings painted or marked on such 
stage or hackney carriage. The licence duty is £2, 2s. i^ to include use 
on a carriage, £1, Is. if not. In Milligan v. Cowan, 1896, 60 J. ft 378, 
it was held in Scotland that the device upon a signet ring — a. shield chargeil 
with lion rampant, surmounted by a crown with a bar at base of shield but 
no wreath — was an armorial bearing. See also Armorial Bearings, voL i. 
p. 321. 

Auctioneers. — See Auctioneer, voL l p. 415. 

Brewers. — See vol. ii. p. 241. • 

Beer, etc.— See Brewer, voL ii p. 241. • 

Caniajge. — For the purposes of Excise, the term “carriage” means 
and includes any carriage (except a hackney carriage) drawn by a horse or 
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mule, or iiorses or mules, or drawn or propelled upon a ^d or tramway, 
or elsewhere than upon a railway, by steam or electricity or any other 
mechanical power, but does not include a waggon, cart, or such other vehicle 
which is constructed or adapted for use and is used solely for the convey- 
ance of any goods or burden in the course of trade or husbandry, and 
whereon the Christian name and surname and place of abode or place of 
business of the person, or t^p name or style and principal or only place of 
business of the company or firm keeping the same, shall be visibly and 
legibly painted* in letters of not less than one inch in length (51 Viet. C. 8, 
s. 4). A “ hackney carriage ** means any carriage standing or plying for hire, 
and includes any carriage let for hire by a ctvachniaker or other person 
whose trade or business it is to sell cjirriages or to let carriages for hire, 
provided that such carriage is not let for a j>eriod of three months or more 
{ibid,) In Hickman v. Birch, 1889, 24 Q. Ik D. 172, the Queen's Bench 
Division held that an ordinary omnibus running along a fixed route is a 
“ hackney carriage ” within the meaning of the Act. In Whitrmt^ v. Brown, 
1892, 56 J. P. 374, where a farmer used a cart for husbandry but had not 
his name painted thereon, tliough it was intended to be so, and the justices dis- 
missetl the case, because there was no intention to defraud, the Queen’s Bench 
Division held that the farmer was liable, and remitted the wise for conviction. 
The duties on excise licence are as follow: — For every carriage, if such 
carriage shall have four or more wheels, and shall be drawn or be adaj^ted 
or fitted to be drawn by two or more horses or mules, or shall be drawn or 
propelled by mechanical power, £2, 28. ; if such carriage shall have four or 
more wheels, and shall be drawn or be adapted or fitted to be drawn by 
one horse or mule only, £1, Is.; if such carriage shall have less than four 
wheels, ISs. ; for every hackney carriage, ISs, Every person letting a 
carriage for hire for less than one year is deemed to be the person keejung 
such carriage ; and every person hiring any carriage for a year or any longer 
period is deemed to be the person keeping such carriage (38 Viet. c. 23, s. 11). 
Licences are not required for farm waggons or carts duly inscribed, used on 
Sunday, Christmas Day, Good Friday, or any day of public fast or thanks- 
giving, to take the owner or his family to or from any place of divine 
worship ; nor for any carriage used without jmyment for the conveyance of 
electors to or from the poll at municipal and parliamentary elections. The 
Commissioners of Inland Eevenue do not recpiire licences to be taken out 
for the following vehicles : — Carriages kept but not used at any time within 
tlie year ; brakes with four wheels and without any body, if used solely for 
breaking in horses; hearses, if duly inscribed and not used as or forming 
part of mourning coaches; mail carts used under contract with the post 
office, and so made as not to carry any passenger; carts used by rural 
postmen, provided no passenger is conveyed; and farm and trade carts 
to carry passengers (not the owner or his family) gratuitously on special 
occasions or hoiidays. See Establishment TAccnccs, infra, 

Chicory . — The licence duty on chicory is, for every hundredweight, raw 
or kiln-dried, 128. Id., and so on in proi)ortion for any greater or less 
quantity than a hundredweight. By 23 & 24 Viet. c. 113, s. 8, dryers and 
roasters of chicory, and dealers therein, are to make entry with the Excise 
of their premises, kilns, utensils, etc., and no person other than a dryer, etc., 
who has made entry is to have in his possession more than 14 lbs. 
weight o| such dhried chicory, etc., under a penalty of £100. The duty on 
“ vegetable matter ” other than chicory has been repealed (45 & 46 Viet. c. 
41, s. 5). A dryer before commencing is required to provide a warehouse 
properly secured, and approved by the Commissioners of Inland Eevenue ; 

jroL. V. 8 
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he is also required to give notice of his intention to dry, and to remove the 
chicory when dried. The chicory must be weighed in the presence of an 
officer of the Inland Eevenue. The dryer must not have any dried, chicory 
on his premises elsewhere than in the warehouse or kiln. The warehouse 
must not be open for delivery after 6 p.m. nor before 6 a.m., and the chicory 
must not be delivered from the warehouse unless in the presence of an 
officer, nor in less quantity than one hundrectweight. A stock account is 
kept by the Excise, and the dryer is charged with duty on any deficiency, 
and should the deficiency exceed two per cent, he is liable *to a penalty of 
£200. A dryer must provide sufficient and proper accommodation, to the 
satisfaction of the Commissioners, for the officers of excise. The penalty for 
breach is £100 (see 23 & 24 Viet. c. 113, ss. 9-20, 23). 

Oder, — See vol. iii. p. 22. 

Goffoc Substitutes and Mixtures, — ^Excise duty of one halfpenny upon 
every quarter pound is chargeable on any article or substamje prej)arcd or 
manufactured for the purpose of being in imitation of, or in any n’espect 
to resemble or to serve as a substitute for, cofiee or diicory, and also upon 
every quarter of a pound weight of any mixture of such article or substance 
with coffee or chicory which is sold or kept for sale (45 & 46 Viet. c. 41, 
s. 6). The duty is denoted by adhesive labels. 

Distillers, — See Distiller, vol. iv. p. 290. 

Dogs, — See Dogs, vol. iv. p. 336. 

Drawback, — The drawback upon every 36 gallons, of beer of an 
original gravity of 1055 degrees exported from the United Kingdom, or 
shipped for use as stores, is 68. 9d. ; and so on in proportion for any differ- 
ence in quantity or gravity (43 & 44 Viet. c. 20, s. 36 ; 52 Viet. c. 7, s. 3). 
Any person may export beer in such casks or packages as may be prescribed 
(43 & 44 Viet. c. 20, s. 37). The drawback of the duties paid in resi)ect of 
spirits is payable to rectifiers and compounders on British compounds rectified 
or compounded from duty-paid spirits, warehoused for exportation, ships* 
stores, or home consumption, except liqueurs, tinctures, medicinal spirits, or 
rectified spirits of wine; and similar drawback is payable on liqueurs, 
tinctures, medicinal spirits, and rectified spirits of wine, when warehoused 
for exportation or ships* stores (43 & 44 Viet, c, 24, s. 95). There are 
special regulations dealing with tinctures or medicinal spirits, flavouring 
essences, and perfumed spirits. On roasted coffee exported as ships* stores, 
the drawback is equal to import duty on raw coffee, namely, 148. per cwt. 
On British manufactured tobacco, containing 14 lbs. of moisture in every 
100 lbs., the drawback is 3s. 3d. per lb., and in proportion if moisture exceeds 
or is less than 141bs. (50 & 51 Viet. c. 15, s. 3). On British manufactured 
snuff, containing inorganic matter not exceeding 18 lbs. in every 100 lbs., 
exclusive of waste, it is 38. 3d. As to the prosecution of offences under sec. 4 
of 60 & 51 Viet. c. 15, see li, v. 1888, 21 Q. B. D. 47. See further, 

Customs, vol. iv. p. 80. • 

Bstdhlishmnt Licences, — Under this head are grouped licences to eiliploy 
male servants, keep carriages, and wear or use armorial bearings. The 
duties are imposed for armorial bearings and male servants by 32 & 33 
Viet. c. 14, s. 18, and for carriages by 61 Viet. c. 8, s. 4. The similar 
duties of assessed taxes were rejiealed by 32 & 33 Viet. c. 14, s. 16, 
and the new duties and licences declared to be excise duties and licences 
by sec. 18. The licences are annual licences, expiring on %he 31s|j Decem- 
ber of each year. The Commissioners of Inland Eevenue are to prepare 
forms of declaration (s. 21), and every person becoming liable to any of 
the duties must fill up and sign a declaration before the expiration of the 
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month of January in each year, or within twenty*oue days after first 
becoming liable to the duty, in which he is to state the particulars required 
by sec. 32L He must deliver the declaration, and piy the duties to which 
he shall appear by such declaration to be liable, to the person named 
therein. An additional declaration is to be made in the event of such 
person subsequently becoming liable to further duties (s. 23). The Com- 
missioners may direct a special notice to l»e served upon any person, requir- 
ing him to fill up and sign a declamtion left therewith, stating whether he 
is liable to the payment of any of tlie duties, and the particulars required 
by sec. 22, and to pay the duties within fourteen days from the date of 
service (s. 24). 

The penalty for neglecting or refusing to deliver a declaration, or 
delivering an untrue declaration, is £20 (s. 25). The penalty for employing 
a male servant, etc., without having in force a proper licence, or employing 
more male servants, etc., than authorised by the licence, is £20 (s. 27) ; and 
if any (fuestion arises as to the number of servants employed or carriages 
used, or whether the defendant was entitled to any exem])tion, the onun 
probandi lies upon the defendant {ibid.). Certain persons, r.//. livery stable 
keepers, jobmasters, etc., may make entry of their premises, and mustthere- 
uj)on paint their names, and other words denoting their occui>ations, upon 
S'»me conspicuous part of such premises (s. 28). The premises are then 
subject to inspection by any officer of Inland Revenue (penalty £20 ; ihut\ 
and they become entitled to tlie exemption from licence duty for any 
servant employed at such premises in the course of the trade carried on 
there, “ other than a servant emjdoyed to drive a carriage with any horse 
let to hire for a period exceeding twenty-eight tlays’' (s. 19 (5)). A 
person who shall have made entry of his premises in accordance with 
32 & 33 Viet. c. 14, s. 28, is thus entitled to exemption for any servant 
employed by him in the course of his trade, other than a servant employed 
to drive a carriage with any horse let to hire for any period exceeding 
twenty-eight days, provided that such ])erson shall have complied with 
all the provisions contained in the said section. The duty upon a licence 
to employ a male servant is 15s. 

In Yellaiid v. Vincent (1883, 47 J. R. 230) justices found that a servant 
was boTid fide employed both as groom and yardman, and it was held that 
U])ou this finding the alcove exemption did not apply. In Yclland v. 
Wilder (1886, 60 J. P. 38) it was held that a licence was not required 
for a servant employed as yardman and groom, his duties as groom being 
subsidiary to those as yardman. In i^bulizc v. Steel (1890, 54 il. P. 232), 
decided in Scotland, it was lield that a gardener employed at weekly wages, 
who worked for his employer on an average seven hours a day, and was at 
liberty to work for others, was not within the exemption. 

Every livery stable keeper must enter in a book of accoimt particulars 
of carriages standing at livery or otherwise on his premises, and every 
ixjrsoft furnishing any servant or letting any carriage on hire must enter the 
like particulars of such servants and carriages, such book to be open to the 
inspection of any officer of Inland Revenue, under penalty of £20 (s. 2). A 
coachbuilder who lends a carriage to a customer whilst the customer’s 
carriage is being repaired is not chargeable for a licence to keep a carriage 
{Davey v. Thompson, 1880, 50 J. P. 260). If an^ jierson who has delivered a 
declaratiqp does hot pay the duty within the prescribed time (the month of 
January, or twenty-one days from first becoming liable), a siHJcial notice 
in writing may be served upon him {iersonally, or at his usual or last-known 
place of abode, requiring him to pay the duties according to such declaration 
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within seven days. If he fails to pay, the collector of Inland Bevenue may 
issue his warrant to distrain such person by his goods and chattels ; and 
if no sufficient distress can be found, he may be committed to prison by the 
warrant of two Commissioners, there to remain until payment shall be 
made or he shall be released by order of the Commissioners. 

The following persons are exempted from making declarations or taking 
out licences : — , • 

1. Members of the Royal Family. 

2. The sheriff of any county, or the mayor or other officer in any 
corporation or royal burgh, serving an annual office therein, in respect of 
any servants or carriages kept by him for the purposes of his office during 
his year of service. 

3. Persons wearing by right of office any of the arms or insignia of 
members of the Royal Family, or of any corporation or royal burgh, in 
respect of the use of such arms or insignia. 

4. Any person ordinarily residing in Ireland, and being a representative 
peer on the part of Ireland, or a member of the House of Commons, and not 
residing in Great Britain longer than during the session of Parliament, and 
forty days before and forty days after the session ; or any person ordinarily 
residing in Ireland, but residing in Great Britain by the order of the Lord 
Lieutenant for the time being or of his Chief Secretary, for the jiurpose of 
public business, in respect of any servants, carriages, or armorial bearings 
employed, kept, or used by him, except in respect of any subject-matter of 
duty which shall be employed or used by such person in Great Britain 
during his residence in Ireland (32 & 33 Viet. c. 14, s. 19 (1) and (2)). 

Game, etc, — See Game Law. 

Oum , — See Gun. 

Hawker , — See Hawkeks and Pedlaus. 

Ho'iise Agents. — A bouse agent is a person wlio, as agent for any other 
l)er8on, shall, for or in expectation of fee, gain,, or reward of any kind, 
advertise for sale or for letting any furnished house or imrl of any furnished 
liouse, or who shall by any public notice or advertisement, or by any 
inscription in or upon any house, sliop, or place used or occupied by him, or 
by any other ways or means, hold himself out to the public as an agent for 
selling or letting furnished houses, and who shall let or sell, or agree to let 
or sell, or make or offer or receive any proposal, or in any way negotiate for 
the selling or letting of any furnished house or part of any furnished house ; 
provided that no person shall be deemed to such house agent by reason 
of his letting or agreeing, or offering to let, or in any way negotiating for 
the letting of any house not exceeding the annual rent or value of £25 ; 
provided also that any storey or flat rated and let as a separate tenement shall 
be considered to be a house for the purposes of tlie enactment (24 & 25 Viet, 
c. 21, 8. 10). The excise duty on the licence, which expires on 5th July in 
every year and is not transferable, is £2. A licensed «house agent is 
entitled to act as appraiser (ibid, s, 11). landed estate agents, solicitors, 
licensed appraisers, and auctioneers are exempt from licence duty (ibid, 
8. 13). Penalty on house agents acting without a licence, £20 (ibid, s. 12). 

Light Locomotives, — The words “ waggon, c^art, or other such carriage 
occur in sec. 76 of the Highway Act of 5 & 6 Will. iv. c. 50 ; and it was 
held in Danhy v. HmUe^ (1880, 5 Q. B. IJ. 20), decided upon that statute, 
that those words apply only to waggons and heavy vehiclfis ejmd(^n generis, 
and do not apply to a light spring cart used to convey a person’s family 
from place to place, although frequently used for the conveyance of light 
agricultural implements. 
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In Spe^k V. Pmcell (1874, L R. 9 Ex. 25 ; 43 L. J. M. 0. 19), decided upon 
the repealed exemption in sec. 19 (6) of 32 & 33 Viet. c. 14, which was in 
terms v^y similar to those of the pi-esent statute, it was held tliat persons 
performing in a circus, who were canned round a town in vehicles in 
]»roce8sion, were not “ goods or huixlen ” carried in the course of trade. In 
Whitrow V. Bnmm (1802, 56 J. P. 374), where a farmer used a cart for 
liusbandry but had not his luuiie {minted thereon, though intended to be so, 
and the justices dismissed the case, but there was no intention to defraud, 
the Queen^s Beftch Division held that the farmer was liable, and remitted 
the case for conviction. 

A hackney carriage means any carriage standing or {dying for hire (see 
Cab), and includes any carriage let for hire by a coachbuilder or other person 
whose trade or business is to sell carriages or to let carriages for hire, {provided 
that such carriage is not let for a {)eriod of three months or more. In Hick- 
man V. Birch (1889, 24 Q. B. 1). 172) the Queen's Bench Division held that 
an ordinary omnibus running along a fixed route is a “ hackney carriage ” 
within the meaning of tlie Act. The iluties on excise licences are as 
follows : For every carriage, if such carriage shall have four or mor*‘ 
wheels, and shall he drawn, or he ada{»ted or fitU^d to be tlrawn, by two or 
more horses or mules, or shall be drawn or {U'opelled by mechanical {)Ower, 
£2, 2s. ; if such carriage shall have four or more wheels, and shall be drawn, 
or be ada{)ted or fitted to be drawn, by one horse or mule only, £1, Is. ; 
if such carriage shall have less than four whetds, los. ; for every hackney 
imrriage, 15s. (51 Viet. c. 8, s. 4). 

In Flint v. Milkr (unreported) the Queen’s Bench Division held that a 
carriage liaving a socket for a {)ole, the owner also {)osseH8ing a {)ole and 
s{diuter Imr, was adapted or iitte^l ” to be drawn by two or more horses or 
mules, and that a licence should be taken out at the £2, 2 r. rate. 

When a {)erHon commences to kee{) a carriage or a liackney carriage 
on or after tlie 1st October, he may, u{)on delivering a declaration to that 
eliect, take out a licence which expires on the 31st December, U{)on 
payment of half the amount that would otherwise he payahh^ (51 Viet, 
c. 8, 8. 4). Every {ierson letting a carriage for hire for less than one year 
is deemed to be the {)er8on keeping such carriage ; and every {>erHon hiring 
such carriage for a yeai* (^r any longer period is deemed to be the {verson 
keeping such carriage (38 Viet. c. 23, s. 11). lacences are not re»|uired for 
wmggons or carts used for conveying the owner or his family to or from any 
{dace of divine worship on Sunday, or on Christmas Day, or on Good 
Friday, or on any day ap{3ointed for a public fast or thanksgiving, provided 
that such waggon or cart is otherwise used only for the conveyance of 
burden in the course of husbandry, and is duly inscribed (35 & 36 Viet, 
c. 20, s. 6) ; nor for carriages used without {)ayment foi‘ the conveyance 
of electors to or from the poll at paidiamentary (46 & 47 Viet. c. 51, s. 14) 
and municipaUelectioiis (47 & 48 Viet. c. 70, s. 10 (4)). A licence is not 
required for carriages kept l)ut not used within the year. 

With regard to such light locomotives as are lialde to duty, either as 
hackney carriages or carriages under 51 Viet. c. 8, s. 4, an additional duty 
of excise is {myable at the following rates : — If the weight of the locomotive 
exceeds one ton unladen, but does not exceed two tons unladen, £2, 2s. ; if 
the weight of the locomotive exceeds two tens unladen, £3, Ss. (59 & 60 
Viet. c. 36, 8. 8 ( 4 )) ; and such duty sliall be paid, together with the duty on 
the licence, for the locomotive as a carriage or a hackney carriage (s. 8 (2)). 
See Light Locomotives. 

Male Servants,— The term "male servant’' means and includes any 
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male servant employed either wholly or partially in any of the following 
capacities ; — Maitre d'hdtel, house stewa:^, master of the horse, groom of 
the chambers, valet de chambre, butler, under-butler, clerk of thetkitchen, 
confectioner, cook, house porter, footman, page, waiter, coachman, groom, 
postilion, stable boy or helper in the stables, gardener, under-gardener, 
park keeper, gamekeeper, under-gamekeeper, huntsman, and whipper-in, or 
in any capicity involving the rluties (»f any (jf the above descriptions of 
servants, by whatever style the person acting in sucli c^)acity may be 
called (32 & 33 Viet. c. 14, s. 19 (3)). The term does not include a servant 
who, being bond fide employed in some other capacity, is occasionally or 
partially employed in any ef the said duties, nor does it include a person 
who has been bond fide engaged to serve his employer for a portion only of 
each day, and who does not reside in his employer's house (39 Viet. c. 16, 
8. 5). In Helshy v. Wintle, 1895, 59 J. P. 309 n, the High Court held that 
a boy aged fourteen, employed in the house and garden, but chiefly as 
labourer in the garden, and not as gardener or under-gardener, rfind only 
occasionally as footman or page, was not a servant for whom a licence is 
required. Every person furnishing a male servant on hire is deemed to be 
the employer of the servant and liable to duty (32 & 33 Viet. c. 14, s. 19 
(4)). Licences are not required in the following cases : — (a) By an officer 
in Iler Majesty’s army or navy for any servant, being a soldier in the army, 
or a person actually borne upon the books of a ship, and employed l^y such 
officer in accordance with the regulations of Her Majesty’s service : (5) by 
any hotel-keeper, retailer of intoxicating liquor, or refreshment house keeper, 
for any servant wholly employed by him for the purpose of his business ; 
(c) by any person licensed by the proper authority to keep or use any public 
stage or hackney carriage for any servant necessarily employed by him to 
drive such carriage, or in the care of such carriage, or of the horses kept and 
used by him to draw the same ; and {d) by any horse dealer, livery stable 
keeper, or person who keeps horses for hire, or drawing any public stage or 
hackney carriage, for any servant employed by him in his business at his 
trade premises, where such horse dealer, or other person, shall have made 
entry and complied with sec. 28 of 32 & 33 Viet. c. 14 ; but duty must be 
paid for every fcervant employed to drive a carriage with any horse let for 
hire for any period of twenty-eight days. The persons mentioned as exempt 
from making any declaration, or taking out a licence for Armorial Bearings, 
see miU, p. 112), are also exempt in respec*.t of licence duty on male servants 
(32 & 33 Viet. c. 14, s. 19 (1) (2)). See Eetallishmcnt Licences, mijyra. 

Measures, — If any person exercising or carrying on a trade or business 
under, or subject to, any law of excise, and recpiired to keep scales or 
weights or measures — (a) in the weighing of his stock or any goods, uses, 
or suffers to be used, any false, unjust, or insufficient scales or weight or 
measure, with intent to defraud Her Majesty of any duty of excise ; or 
(6) before or after the weighing of his stock or any goods puts, or suffers to 
be put, any other substance thereto, whereby any officer of Inland £e\^nue 
may be liindered or prevented from taking a just and true account, — ^he 
shall for every such offence incur a fine of £100, and the false, unjust, and 
insufficient scales and weights and measures shall be forfeited (52 & 63 
Viet. c. 42, s. 29). See Weights and Measures. 

Medicines, — Duty jiaid spirits may be used without licence by any 
physician, apothecary, surgeon, or chemist “in the prepaAition oi; making 
up of medicines for sick, lame, or distempered persons only ” (16 Geo. ll. 
c.8,8.12). 

Medicines, Pa^.— See Mbdicins Stamps. 
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Meth^UUed iSJpmV.— See Spirits. 

Passenigcr Boats, — See Passenger Boats. 

See Pawnbroker. 

Plate Dealers arui Refiners, — Licences to deal in plate are dated on the 
day on which they are issued, and expire on the 5th of July annually ; they 
may be granted for proportionate parts of a year, and are transferable. The 
following are the excise duties on licences: — (1) By any person who shall 
trade in or sell any article* composed wholly or in jmrt of gold or silver, 
in respect of eVery house, shop, or other place in which his trade or business 
shall be carried on — (a) where the gold shall be above two pennyweights 
and under two ounces in weight, or the silver al)Ove five pennyweights and 
under thirty ounces in weight, the sum of £2, 6s. ; (h) where the gold shall 
be of the weight of two ounces or upwards, or the silver of the weight of 
thirty ounces or upwards, the sum of £5, los. (2) By every jierson duly 
licensed as a hawker, pedlar, or petty chapinan, who shall sell in the 
ordinary course of his trading as a hawker, pedlar, or petty chapman any 
article composed wholly or in part of gold or silver, the same duties as above 
mentioned according to the weight of the gold or silver. (3) By every 
pawnbroker wlio shall trade in or sell any article composed wholly or in part 
of gold or silver, or wlio shall take in piwn, or deliver out of jMiwn, any 
such article in respect of every house, shop, or other place in which his trade 
or business shall be carried on, the sum of £5, 158. ; and (4) by every refiner 
of gold or silver in respect of every house, shop, (.>r other jdace ajj aforesaid, the 
sum of £5, 15s. Penalty for trading without a licence, £50. The term 
“gold,” for the purposes of excise duty, does not mean pure gold, but 
“ gold ” as alleged by the vendor (30 & 31 Viet. c. 90, s. 5) ; so that a gold- 
smith holding a licence on the lower scale is liable to a penalty if he sells 
an article as “gold” which weighs more than two ounces, though it does not 
contain two ouiujes of pure gold {Youmj v. Cook, 1877, 3 Ex. 1), 101). A 
plate licence is not required by an auctioneer to sell plate by auction 
(8 Viet. c. 15, s. 6); this being the j)ractice of the Commissioners of Inland 
Revenue, notwithstanding the enactment in 27 & 28 Viet. c. 50, s. 14 (by 
which licences to deal in plate were first made excise licences), tliat 
auctioneers are not to deal in or sell exci8eal)le commodities except uj)on 
licensed premises ; nor is a licence required for selling or receiving in ])awm 
gold or silver lace, wire thread or fringe (30 & 31 Viet. c. 90, s. 4), nor for 
the sale of watch cases by makers (33 & 34 Viet. c. 32, s. 4). IJnlicenseil 
persons (not being bond fide travellers for licensed persons) soliciting orders 
are liable to a X)enalty. In Killick v. Graham, [1896] 2 Q. B. 196, where 
the secretary of a watch club received subscriptions, and to the winner of a 
ballot supplied silver articles obtained from a licensed trader, who paid the 
secretary a commission, it was held by the High Court that the secretary 
was not a bond fide traveller, and required a licence. See 30 & 31 Viet. c. 90. 

Playing Cg^rds, — See Cards. 

4iedifiers and Compounders, — See Spirits. 

Refreshment House, — See Refreshment House. 

Spirits, etc, — See Spirits. 

Stills or Retorts, — See Stills. 

Sweets, ete, — See Sweets. 

Theatre Spirit Lkevee , — See Theatres. , 

Tdbo/ceo ami Snuff, — See Tobacco. 

Viilegdr Makers, — The duty on an excise licence to every maker of 
vinegar or acetous acid for sale is £1. The licence expires on the 5th of 
July in each year. The penalty for making vinegar or acetous acid for sale 
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without a licence is £100. See 6 Geo. iv. c. 81, ss. 16, 26; 7 & 8 Viet, 
c. 25, 8. 3 ; 62 Viet. c. 7, s. 4. 

Wine, etc. — See Wine. ^ 

Procedure. — An information for an offence against the Excise Acts 
must be laid by order of the Commissioners in the name of an officer or the 
Attorney-General, except on immediate arrest (53 & 54 Viet. c. 21, s. 1), 
within six months (11 & 12 Viet. c. 118, s. 3), and the summons must be 
served ten days at least before the time appointed for the hearing (4 & 6 
Will. IV. c. 51, 8. 19). The Summary Jurisdiction Acts, notwithstanding 
any special provisions to the contrary contained in any of the statutes 
relating to Her Majesty's revenue under the control of the Commissioners of 
Inland Revenue, apply to all informations, complaints, and other proceedings 
before a Court of summary jurisdiction, under and by virtue of any such 
statutes (42 & 43 Viet. c. 49, s. 53). The imprisonment in respect of non- 
payment or default of sufficient distress to satisfy a sum adjudged by a 
conviction is therefore regulated by sec. 5 of the Summary Jurisdiction Act, 
1879 ; but when the sum adjudged by conviction exceeds £50, the imprison- 
ment in respect of non-payment or default of sufficient distress may exceed 
three months, but shall not exceed six months (ibid.). The defendant 
must be informed of his right to be tried by a jury before the charge 
is gone into in cases where the imprisonment witliout fine may exceed 
three months. 

All regulations, minutes, and notices purporting to be signed by a 
secretary or assistant-secretary of the Commissioners, and by their order, 
shall, until the contrary is proved, be deemed to have been so signed and to 
have been made and issued by the Commissioners, and may be proved by the 
production of a copy thereof purporting to have been so signed (53 & 54 
Viet. c. 21, s. 24 (1)). In any proceeding the letter or instrument under 
which an officer acted is evidence (ibid, s. 24 (2)). Officers may conduct 
proceedings before justices (ibid. s. 27). Where proceedings were taken to 
recover an excise penalty by an officer before a Court of summary jurisdiction 
it was held that an allegation in the information that the officer prosecuted 
by order of the Commissioners was sufficient proof of such order without 
further or other evidence (Dyer v. Tully, [1894] 2 Q. K 794 ; see also 7 & 8 
Geo. IV. c. 53, s. 71 ; 53 & 54 Viet. c. 21, s. 21). In a prosecution for pursuing 
game without a licence, the information alleged that it was by order of the 
C)omrnissioners, and objection was taken that no evidence was given thereof, 
which objection was allowed. The High Court held that the justices were 
wrong in allowing sucli an objection, and in ignoring 7 & 8 Geo. iv. c. 53, 
8. 71 (Hargreaves v. Hilliam, 1894, 58 J. P. 665). 

If the penalty be imposed in respect of a first offence, the prescribed 
amount may be reduced (42 & 43 Viet. c. 49, s. 4), and in other cases the 
justices may mitigate the penalty to not less than one -fourth. The 
Commissioners may further mitigate fines and stay proceedings (53 & 54 
Viet. c. 21, 8. 35 (1)). The Treasury may mitigate or remit any fine or 
penalty either before or after judgment, and may direct anything seized to 
be restored to the proprietor or ckimer thereof (ibid. s. 35 (2)). All fines, 
penalties, and forfeitures not otherwise legally appropriated are applied to 
the use of Her Majesty (ibid, s. 33). A previous conviction need not be 
charged in the information or summons ; on proof of a previous conviction for 
the same offence justices have no power to reduce the fine below one-fourth 
of the prescribed penalty (Murray v. Thompson, 1889, 53 J. P. 70).* With 
regard to the recovery of excise penalties, all the powers and provisions as 
respects penalties and forfeitures for the time being in force in any Act 
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relating to such revenue shall apply to sueli fine, jienalty, or forfeiture, as 
fully and effectually as if the same had been specially enacted with reference 
thereto (^1 Viet. c. 8, s. 8). See further, Inland Revenue. 

Appeals* — The procedure on appeal to Quarter Sessions in excise 
matters is regulated by the procedure prescribed by the Summary Jurisdic- 
tion Acts (JR. V. Glamorgamhirc Justices, 1889, 22 Q. R. D. 628). As to costs 
on apical, see La^idcr v. Evjfim, 1881, 45 J. I\ 288, anil Inlaiul Revenue 
Commisswuers v. Goodfellow, 1888, 45 J. P. 588 — cases at Quarter Sessions. 
Sec. 82 of the 7*& 8 Geo. iv. c. 5.‘> gives the right of appeal to any person 
aggrieved (see Aggrieved) by a conviction or an a(‘quitUil. A case for the 
opinion of the High Court on a question of law may be stated under 20 & 
21 Viet. c. 43. 

Assistance to Excise Officers.— .Justices, mayors, liailitls, constables, 
and all Her Majesty’s officers, ministers, and subjects serving under Her 
Majesty by commission, warrant, or otherwise are required to assist revenue 
officers hi the execution of the law (7 & 8 Geo. iv. c. 53, s. 35). Constables 
and peace officers not assisting when required incur a ])enaltv of £20 
(4 & 5 Will. IV. c. 51, 8. 16). 

[Authorities. — See Paterson* s Licensing Acts, 11th ed., by Mackenzie; 
Rateinan, Excise Officers* Manual, 1865; Bell and Dwelly, Lmrsof Excise, 1873.] 


ExciS6a.bl6 Liquor. — '' Kxciseable liquor is Ii(|Uor subjected to 
the duties of Excise ” (per Lord Cam])bell,C.J., in Lancashire v. Staffordshire 
Justices, 1857, 26 L. J. M. C. 171 ; see also 9 Goo. iv. c,. 61, s. :»7 : 27 & 28 
Viet. c. 64). The liquors at present subjected to the duties of Excise are 
spirits (23 & 24 Viet. c. 129, ss. 1, 5 ; 43 & 44 Viet. c. 20, s. 46 ; 5:1 Viet, 
c. 8, s. 6), beer (43 & 44 Viet. c. 20, ss. 11, 46 ; 52 & 53 Viet. c. 7. s. 3), 
mum, spruce or black beer (44 & 45 Viet. c. 12, s. :»), Berlin white beer 
(52 & 53 Viet. c. 7, s. 3). 

Lender 8 & 9 Viet. c. 109 power is given to justices to grant licences to 
persons keeping places (other than places licensed under the Alehouse Act, 
1828) for public billiard tables, “ provided that he (the licensee) put and 
keep up the words ‘ licensed for billiards ’ legibly printed in some con8])icu- 
ous place near the door, or on the outside of the house, and do not wilfully 
or knowingly permit drunkenness or other disorderly conduct in the said 
house, and do not wilfully or knowingly allow tlie consumption of excise- 
able liquors therein by persons resorting thereto ” (8 & 9 Viet. c. 1 09, 
ss. 10, 11, Sched. 3). A. was licensed under 3 & 4 Viet. c. 61, and 32 :»:» 

Viet. c. 27, to sell beer, wine, etc., to be consumed in the liouse. He had 
allowed the consumption of beer by persons resorting to the house for the 
purpose of playing billiards, and was convicted of an offence against tlie 
tenor of his billiard licence. There was no excise duty on l)eer at the date 
of the conviction (1870). It was held that A. was wrongly convicted, as he 
had not sold “exciseable liquor” (Jones v. Whittaker, 1870, L. R. 5 Q* B. 
541). Beer has since become an exciseable liquor (see supra) ; but it is 
provided by sec. 47 of 43 & 44 Viet. c. 20, that “ the grant of a duty on 
beer shall not be deemed to bring lieer within the expiession ‘exciseable 
liquors,’ as contained in Sched. 3 to the 8 & 9 Viet. c. 109, with reference 
to a billiard licence.” See Excise. • 


Exclusion. — ^Expulsion (5^. V.) supposes the obnoxious person on the 
soil ; exclusion is the prevention of his ingress. Every independent State is 
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supreme master within its own boundaries, and as such entitled for its self- 
preservation to exclude foreigners ; but, says Bluntschli,it“has not the right 
to forbiil absolutely the entry of strangers upon its territory and* thus to 
cut off the country from foreign intercourse” (Das inoderne Volkerrecht, 
Nordliiigen, 1872). 

“ The exercise of the right,” says Hall, ** is necessarily tempered by the 
facts of modern civilisation. For a State to e^jclude all foreigners would be 
to withdraw from the brotherhood of civilised peoples; to exclude any 
without reasonable or at least plausible cause is regarded as so vexatious 
and oppressive, that a Government is thought to have the right of interfering 
in favour of its subjects in cases where sufficient cause does not in its 
judgment exist. . . .” “ If,” however, “a country decides that certain classes of 
foreigners are dangerous to its tranquillity, or are inconvenient to it socially 
or economically or morally, and if it passes general laws forbidding the access 
of such persons, its conduct affords no ground for complaint ” (DiL Law. 
pp. 223, 224). 

In the IJnited States and Australia exclusion on a large scale has 
already been exercised, and in Great Britain official returns are periodically 
published as to the immigration of pauper aliens, and bills have been 
introduced for the purpose of restricting it. The extent of the right of ' 
exclusion has given rise to some controversy among European jurists ; and 
the Institute of International Law (g^.t?.) in 1892 embodied the views of the 
majority of its members in a series of articles, of which the following are the 
most important : — 


Art. 2. As a general principle, no State is entitled to forbid access to or sojourn upon 
its territory either to its own subjects or to tliose who having lost tlieir nationality in 
sucli State have not acquired anotlier. 

Art. 6. The free entry of foreigners to a State cannot be generally and permanently 
forbidden except when the internal ]>ublic good is concerned or for extremely grave 
reasons, such as a fundamental difference of manners or civilisation, or a dangerous 
organisation or accumulation of foreigners. 

Art, 7. Protection to nati(jnal labour is not of itself a sufficient motive for non- 
admission. 

Art. 8. States have the right to restrict or to prohil)it temporarily the entry of 
foreigners during time of war, internal disturbance, or epidemic. 

Art. 12. Entry may be forbidden to every foreigner without visible means of 
support (“ eii tHat de vagabondage ou de raendicite ”), or afflicted with a contagious disease, 
or strongly suspected of offences committed abroad against the life or health of persons or 
against public property or credit (“ou centre la proprietc ou la foi publique ”), or of 
foreigners condemned for such offences. 


Exclusive— 

Appointment . — Where the donee of a power of appointment among a 
class appoints to one or more of such class to the exclusion of others, 
this is called an exclusive appointment. Whether, prior^to the passing 
of the statutes hereafter mentioned, the donee was enabled to mak^such 
an appointment was a question of construction in each case. In Farwell 
on PowerSy 2nd ed., ch. viii., the cases will be found collected and discussed. 
Since the passing of the two statutes dealing with illusory appointments 
(11 Geo. IV. and 1 Will. iv. c. 46, and 37 & 38 Viet. c. 37) the learning on 
this subject has been rendered of small importance, for by the first of 
these Acts the appointment of any share, however unsubstantial, was made 
sufficient to prevent the exercise of the power being impugned as an 
exclusive appointment, and by the later Act it was enacted that .no 
appointment should be invalid on the ground that any object of the power 
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was alto^ther excluded (s. 1), unless, indeed, in the instrument creating 
the power the amount of the shai*e or shares was declared from wliich 
110 object should be excluded, or some one or move object or objects should 
not be excluded (s. 2). See Poweks ; Illusouy Apkiintments. 

Occupation, — An occupier to t»e rated to the poor law must be in 
exclusive occupation. Whether a i^erson is in exclusive occupation 
or not* is a question of fj^it to be determined in eacli case (per I^oixl 
Herscliell, in HolyiccU Union v. llalkyn Dmlnayv Co,, '[1895] 

App. Cas. p. l25). In that case a lamlowner had granted to a company 
the exclusive right of drainage through a tunnel and watercourse on 
his land, with the right of placing works in the tunnel and watercourse, 
reserving to himself mineral and other rights, and it was held that the 
owner’s rights were merely subordinate to those of the comimny, and that 
the company were in occupation of the tunnel and watercoiu’se, and 
rateable in respect thereof. There are many other instances of two })er8on8 
l)eing in occupation at the same time, but one of them having the para- 
mount, and the other only a subordinate, rmeupation ; for examide, a landlord 
and his lodger are both in occupation of the same house, but the occupation 
of the landlord being paramount and that of the lodger only 8ul)ordinate, 
the former is, for rating purposes, considered to be in exclusive occuptition. 
A mere licensee, such as the owner of a bookstall at a railway station 
(see Smith v. Lamheth Assessment Commiitcc, 1882, 10 (J. B. D. 327), is not 
in exclusive occupation of premises so as to be rateable. See the cases on 
this subject collected in Mayer’s Law of Hating, pp. 20-32. 

Ryjht of Burial — Sec. 33 of the Burial Act, 1852, enablf^s burial 
boards, under such restrictions and conditions as they think proper, 
to sell the exclusive right of burial, either in perj^etuity or for a limiteil 
|)eriod, in any part of their burial ground, as well as tlie right of con- 
structing vaults with the exclusive right of Initial therein, and the right 
of erecting monuments, etc., subject to the payment to the incumbent or 
minister of the parish of such fees as may be settled by the vestry with the 
approval of the bishop of the diocese, or, if none such have been settled, such 
fees as would have been payable on the grant of the like rights in the parish 
burial ground. Under this section a grave space may be granted to a person 
and his heirs, and the title in such a case will descend to the heir of the 
grantee and will not be vested in all the members of tlie giantee’s family 
{Matthews v. Jeffrey, 1880, 6 Q. B. D. 290); but it seems there may be a grant 
to a person and his “ family ” resident in the parish (see Magnoy v. St, 
Mkhael, Rector, 1827, 1 Hag. Ec.48). The grant of such a right, which must 
be by deed {Bryan v. Whistler, 1828, 8 Barn. & Cress. 288), confers on the 
grantee the right to plant and ornament the grave {Ashhy v. Harris, 1868, 
L. K. 3 C. P. 523). 

The grant of the exclusive right of burial in cemeteries provided under 
the powers conferred by the Cemeteries Clauses Act, 1847 ,h. 44, is considered 
the personal estate of the grantee, and may be assigned hy him or iKjqueathed 
by his will. Assignments must be by deed (s. 45), and must be registered 
with the clerk of the cemetery company (s, 46), as also must the probate of 
wills bequeathing such rights (s. 47). 


Excofnrrfunication — An ecclesiastical punishment or censure, 
whereby* the person against whom it is pronounced is, for a time, cast out of 
the communion of the Church. According to the canonists, excommuni- 
cation is said to be of two kinds, the lesser and the greater. The lesser 
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excommunication consists in the deprivation of the offender of the use of 
the sacraments and divine offices. Tfie greater excommunication is that 
wherel)y persons ai e dei)rived not only of the sacraments and diving offices, 
but of the society and conversation of the faithful. 

Excommunication was formerly tfic sentence passed by ecclesiastical 
judges on persons guilty of ol)stinacy or disobedience, as for non-appearance, 
non-obedience to (lecrees of the Court, and especially for non-payment of 
costs. Now l)y tlie Ecclesiastical Courts Act, 1813, 53 Geo. iii. c. 127, 
excommunication in all cases of contempt is discontinued; and in lieu 
thereof there is substituted a decree of contumacy, and consequent 
significavit {q.v.), whereupon a writ de contumace capiendo issues, subject 
to the same provisions as those formerly applied by 5 Eliz. c. 23 
to the writ de excommunuato ca^nendo. The Act further provides that 
nothing shall prevent any ecclesiastical Court from pronouncing persons 
to be excommunicated as spiritual censures for offences of ecclesiastical 
cognisance. Both the statute law and the canons purport to inflict the 
censure of excommunication i 2 ^ 8 o faxto in certain cases ; but in these cases 
it would seem that a declaratory sentence is required {Mastin v. Escott, 
1841, 2 Curt. 692). As to lawful cause of repulsion from the Holy 
Communion under the rubic or under the canons of 1603, see Jenkins v. 
Cook, 1876, 1 r. D. 80 ; see also Parishioner. 

[Authorities. — Godophin, Rcpt, Can, 624; Gibson, Codex, ii. 1048; 
Stephens, Law relating to Clergy, i. 533 ; Phillimore, EccL Lav), 2nd ed., 
ii. 1087.] 


Excursion Trains. — Excursion trains are passenger trains not 
part of the ordinary passenger service of a railway company, but specially 
advertised to run between 8i)ecial places, and on special occasions, and on 
conditions varying from the terms ordinarily applicable to passengers. 
Thus one of the most usual special conditions is that the right of the 
passenger to carry a certain amount of personal luggage free of charge, 
which he has under the particular Acts under which railway companies 
are formed, shall, in travelling by an excursion train, be suspended ; and 
that he shall not be allowed to take luggage. Such trains are, in fact, 
express trains, as being put on for special or express service, although in 
popular language, and in the ordinary usage of railway companies, “ express 
trains are those advertised in the ordinary manner in their time-tables, and 
subject to the usual regulations, but making certain journeys with fewer 
stoppages than the majority of the trains. That a railway company might 
give notice of the suspension of the statutory right to carry luggage free of 
charge, and that the passenger might waive the benefit of the provision, was 
held in Bainsey v. North-Eastern Rwy. Co., 1863, 32 L. J. C. P. 244. It 
was also held in the same c^ise that in those circumBtance%the passenger 
is liable to pay for the carriage of the luggage as goods as if an express con- 
tract had been made to carry them, should they be taken without the 
knowledge of the company ; and in like manner the company has a lien on 
the goods until payment. 

The fights and obligations of the company and passenger by an ex- 
cursion train, except so far a9 may be agreed upon, are the same as in the 
case of ordinary passengers. » 

In Burnett v. Oreai North of Scotland Rwy, Co,, 1885, 10 App. tJas. 147, 
wbei'e a company had agreed with the proprietor of land to stop all 
passenger trains at a station erected on the land which he had conveyed to 
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it, the Hodto of Lords held, on appeal from the Scottish Courts, that ex- 
cursion t^mns, although they were passenger trains, yet, in the particular 
circumstances, materially differed from ordinary passenger trains, and were 
not within the obligation of the contract. 


ElCCUSS.—Aii old terjn for Distuess. Thus Aylitfe {Parayoii Juris 
C(t7W7iici Anfflicaniy 2rid ed., p. 272) says that “ the person of a man ought 
not by the civil law to be taken for a debt, unless his goods and estate 
have been liiet excussed.” 


Ex debi'tO JUStitiSf i.e. as a matter of riglit. — A phrase used 
to signify that parties have legal rights which must be allowed and enforced 
by the Courts, as administering justice according to law ; and tlie refusal of 
which ^ould involve an injustice in the sense of withholding what the law 
allows. 


Executed— 

Consideration , — See Contract. 
Fine , — See Finks and Eecoveiues. 
Remainders, — See IiEMAiNDERS. 
Trust , — See Trusts. 

Use , — See Uses. 


Execution— 
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Scope of Article. — In treating of execution in the High Court within 
the limited space at our disposal, it is not possible to do more than present 
an outline of^he essential features of the subject. We do not propose to 
enteJr closely into matters of detail, nor to deal at any length with the 
history of the various writs now in use, nor with the scope and effect of 
the obsolete forms which they have superseded or survived, except so far as 
may be necessary to make clear our outline of the law and jiractiee of 
execution as it stands at the present time. 

Execution on Judgments of the High Court Generally. — ^ llie 
general^ term ^execution” is ajiplied to the viirious hkmUjs provided by 
the practice and procedure of the Court for enforcing its judgments or 
orders. 

“ Execution is the obtaining actual possession of a thing recovered by 



126 EXECUTIOIT 

^ judgment of law, and is called the life of the law, and therefore in all cases 
to be favoured (Bac. Ahr, tit. “Execution” (A)). “ Executio est fructus, finis, 
et effectvs l^is ” \Gq, Lit 289). So long as any proceeding can be taken to 
obtain satisfaction of the judgment, the action remains a pending action 
{In re Clagett, Fordham v. Clagett, 1882, 20 Ch. D. at p. 653). 

As has been pointed out by a modern writer on the subject, there was 
originally a considerable distinction between the methods in use fdt giving 
effect to judgments at law and those applicable to decrees of the Courts of 
equity. The primary remedy in Chancery was against the person, whilst a 
judgment at law bound the rights of the parties. The same writer cites 
with approval the following words of Lord Ellesmere: — “Note that a 
decree in Chancery doth not bind the right of the party, but only his person 
to obedience ; that if he will not obey, the chancellor may commit him to 
ward until he do obey, and that is all which the chancellor may doe ; but 
judgment given in the King’s Court, Common Pleas, and otlier Courts of the 
common law, do bind the right of the party ” (Edwards on Execution, pp. 
1~7). In actions of debt and detinue, however, and certain other actions 
in which a special capias ad respondendum lay, the body of the defendant 
in an action at common law could be taken under a ad satisfacien- 

dum to satisfy the judgment, after a w’rit of fieri ^acias had failed to do so 
(Tidd, 9th ed., pp. 128, 1025). 

By the Judgments Act, 1838 (1 & 2 Viet. c. 110), s. 18, it was pro- 
vided that all decrees and orders of Courts of equity for the payment of 
money should have the effect of judgments at law, and all remedies given 
to judgment creditors were made available for enforcing such decrees and 
orders. Since the Judicature Acts, the powers of the several Courts both 
at law and in equity having been transferred to the Supreme Court of 
Judicature, the modes of executing the judgments and orders of that Court 
in its various brandies are governed by the procedure prescribed by the 
rules of Court which regulate the practice under the Acts. 

The subject of execution is dealt with by several of the Orders 
embodied in the Rules of tlie Supreme Court, 1883. Order 42 treats of 
the subject generally, whilst Orders 43-48 inclusive deal with various 
inodes of execution. 

In cases not expressly provided for by Order 42 any right previously 
existing is saved, for by r. 28 it is provided that “ nothing in this order 
shall take away or curtail, any right heretofore existing to enforce or give 
effect to any judgment or order in any manner or against any person or 
property whatsoever ” (see as to this In re Coney, Coney v. Bennett, 1885, 29 
Ch. D. 993). 

By virtue of this provision the old rule at common law as to the issue 
of several writs of execution still obtains. A party suing out execution 
could have several writs of different kinds or several writs of the same kind 
to different counties, but he could not have more than one wi%t of one kind 
running at the same time in the same county (Tidd, 9th ed., p. 995);* and 
this rule still applies both in the Chancery anil Queen’s Bench Divisions. 

It may be noted in passing that every order of the Court in any cause 
or matter is enforceable against all persons l)ound thereby in the same 
manner as a judgment to the same effect (r. 24). Tliough, however, the 
“ Orders under the Judicature Act provide that every order may be enforced 
in the same manner as a judgment, still judgments and Rrders eye kept 
entirelv distinct. It is not said that the word ‘judgment’ shall in other 
Acts of Parliament include an order” (per Cotton, L.J., Ex parte Chinery, 
1884, 12 Q. B. D. 342, where it was held that a garnishee order absolute is 
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not a final judgment within sec. 4 (1) (ff) of the Bankruptcy Act, 1883). 
And it is the practice of the Court of Queen’s Bench in Ireland to refuse 
registration under the Judgments Extension Act, 1868 (31 & 32 Viet, 
c. 54), of an order of the High Court in England to jmy money or costs. 

For a very full summary of the various methods of enforcing judgments 
or orders, see Seton, 5th ed., pp. 369-373. 

M 0 D 8 .S IN WHICH ExEcuyoN MAY ISSUE. — Execution may issue — 

A. Against property, 

B. A^inst the jicrmi. 

It is enforceable — 

1. By writ, which omy issue, either without leave, or hy leave of 

the Court, 

2. By order. 

It may be either legal or equitable. 

• A, Execution against Phoi'Kiitv. 

1. By Writ, 

Writs generally, — Execution by means of writs issuing out of the Court 
where the record was upon which they were founded (and which were 
termed judicial writs) was the method formerly adopted for enforcing a 
judgment at law, a method which, as we have already seen, was extended 
by statute to decrees of Courts of equity for payment of money; and a 
writ is still the most ordinary mode of execution against property. 

Inlcrprctatimi, — Under the liiiles of the Supreme (’ Jourt the term “ writ of 
execution ” includes writs of fieri facias, eapias, elcgit, sequestration, and 
attachment, and all subsequent writs that may issue for giving ettect thereto. 
And the term “ issuing execution against any party ” means the issuing of 
any such process against his person or property as under the rules of Order 
42 are applicable to the case (Order 42, r. 8). 

Order for Payment of Money, how enforced, — The juilgment creditor under 
an order for payment of money or costs is entitled to sue out one or more 
writ or writs of fieri facias or eleyit to enforce payment, so soon as such 
money or costs shall be payable, subject to the following limitations : — 
(1) If the judgment is for payment within a period therein mentioned, 
no such writ can issue until after the expiration of such period ; (2) the 
Court or judge may, at or after the time of giving judgment or making 
the order, stay execution (Order 42, r. 17); (3) if the judgment is subject 
to any condition or contingency (Order 42, r. 9). 

Service of Judgment or Order, — No demand is necessarj^ before issuing 
execution on any unconditional judgment or order, beyond such as is 
implied in effecting service thereof where the judgment is of such a kind as 
to require service. No service is necessary before issuing a fieri fcucim or- 
elcgit on a jucjgment in the old common law form “adjudged that the 
plaintifiT recover from the defendant £...,” which is still retained for 
money judgments; nor on orders for payment of money or costs by a 
person to a person within a time fixed without relation to service (see Land 
Credit Co. of Ireland v. Fermoy, 1870, L. R 5 Ch. 323); nor before issuing 
a writ of possession on a judgment for recovery of land (Order 47, r. 1). 
But service is necessary in all cases where the judgment or order directs any 
person to pay m^ey into Court, or do any other act within a limited time 
(Order 45, r. 6) ; or to deliver up possession of any lands to some other 
person (Order 47, r. 2) ; or to pay money to some other person within a 
limited time after service. 
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Leave to Isme, where necessary, — In the following cases a writ of execution 
cannot issue without leave of the Court : — 

(1) Where the judgment or order is conditional or contingent (Order 42, 
r. 9); 

(2) Where six years have elapsed since the date of the judgment, or any 
change has taken place in the parties (Order 42, r. 23 (a)) ; 

(3) Where a husband is entitled or liable Jto execution upon a judgment 
for or against a wife {ibid, (b)) ; 

(4) Where a party is entitled to execution upon a judg&ent of assets in 
futiiro {ibid, (c)) ; 

(5) Wliere a party is entitled to execution against the shareholders of a 
joint-stock company u 2 )on a judgment recovered against the company 
\ibid,{d))\ 

(6) Where it is sought to enforce, by sequestration, a judgment against a 
corporation which has been wilfully disobeyed (Order 42, r. 31) ; 

(7) Upon judgment against a firm, where execution is sought' against a 
person other than one who has been served as a partner, and has failed to 
appear ; or who has appeared as, or has admitted on the pleadings that he 
is, or has been adjudged to be, a partner (Order 48 a, r. 8). 

Issiw and Form of Writ, — writ of execution is issued in the Central 
Office, or in any district registry in wliich the action is proc*eeding. Writs 
of execution on bankruptcy orders are issued in the Central Office (Bank- 
ruptcy llules, 1886, r. 107). The writ must bear the indorsements i)re- 
scribed by the rules, and the date of the day on whicli it is issued. No 
writ can be issued unless the judgment or order on which it is to issue is 
produced to the proper officer (Order 42, rr. 11-14). Care must be taken 
that the writ pursues the judgment both as to parties and as to subject- 
matter, inasmuch as errors in these resi)ects may invalidate it (I)anieirs 
Gh, Pr, p, 828 ; Chitty's Arch, p. 796). But, though the writ must on the 
face of it be for the full amount of the judgment, the indorsement thereon 
to the sheriff must only direct him to levy so much as is actually due. 

Interest at the rate of £4 })er centum per annum is recoverable on a 
judgment (Order 42, r. 16; 1 & 2 Viet. c. 110, s. 17). No higher rate 
is enforceable though the debt on which the judgment was recovered bore 
a higher rate {In rc Central E%tropean liwy, Co,^ 1876, 4 ('h. 1). 34), unless 
there is an agreement between the parties that more than £4 per cent, shall 
be secured by the judgment or order (Order 42, r. 16). 

Interest on costs runs from the date of the judgment in accordance 
with tlie old rule at law {Landowners* West of England Co, v. Ashford, 1884, 
33 W. E. 41 ; In re London WharJiwj Go,, 1885, 33 W. E. 836 ; Taylor v. 
Roe, [1894] 1 Ch. 413). 

Euration and Re^newal of Writ, — A writ of execution if unexecuted 
remains in force for one year from its date, but may be renewed by leave of 
the Court (Order 42, rv, 20, 21). And where no levy has been made under 
a writ for a year, it is the practice to allow a second writ to be issued as of 
course. 

Delivery of Writ to the Sheriff, — The writ, having been issued, must be 
delivered to the sheriff' (see Shekiff), who must use all diligence to execute 
the same. In the event of the sheriff failing to proceed with due despatch, 
the execution creditor can serve him with a notice to make a return to the 
writ, and, on non-compliance with such notice, an order fof^ committal of the 
sheriff' may be applied for (Order 52. r. 11). As to returns to writs gener- 
ally, see Chitty’s Arch. pp. 816-824, 863 ; Edwards on Execution, pp. 
56-64 ; Mather’s Sheriff Law, j^assim. 
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The Wkit of Fieri Facias, 

fr/tw available, — The writ of execution most commonly resorted to 
is that known as a writ of fieH favias. In the year 1895 there were 
14,212 writs of fieri facias issued in the High Court, as against 520 
other writs of execution of all kinds. The fieri facias is available for 
the purpose of securing to a .judgment creditor the fruits of his judgment, 
where it is for the recovery by or ptiyment to him of money or costs 
(Order 42, rr. 1* 17). Separate writs may be issuetl for debt and costs, 
though the second writ must be to recover costs only, and cannot issue 
until the expiration of at least eight days from the date of issue of the first 
writ (Order 42, r. 18). 

Under the present practice a writ of fieri facias has the same force and 
effect as before the Judicature Acts. 

Ori/jin of Writ — At the common law there were, it would seem, two 
judicial \trit8 only to which a judgment creditor could have resort, viz. the 
writs of //m'/dc/rts and levari facias Gillwt on Rvecufions, ly]). K.1-32; 
l>ac. Al)r. tit. “ Execuition '* (C)). The latter of th(‘8e writs was abolished 
far as civil proceedings are concerned bv the llankruptev Act, 188J (46 iS: 
47 Vict. c. 52), 8. 146 (2). 

The writ of fieri facias is a judicial writ of great antiquity. As to its 
liistory the reader is referred to Gilbert on Executions, pp. l.‘>-26, and 
to the judgments in Giles v. Grocer, 1832, 1 Cl. Fin. 72, and see the notes 
t(» that case in Riilinfj Cases, vol. xi. pj). 621-627. 

What can he seized, — At common law execution could be issueil under 
this writ only against such goods of the judgment debtor as were capable of 
being sold. The sheriff was commanded by it to cause to be made of the 
goods and chattels {de houis et eatallis) of tlu* delator a sufticient sum to 
siitisfy the judgment. Under it the sheriff could seize everything that is a 
chattel (including chattels real) in which the debtor had a legal title ; mere 
equitable interests could not be taken under the writ. By sec. 1 2 of the d udg- 
ments Act, 1838 (1 & 2 Yict, c. 110), the sheriff was ein]»owered to seize 
and tiike any money or bank notes, and any cheques, bills of exchange, 
promissory notes, bonds, siK»cialtieH, and other securities for money belong- 
ing to the execution debtor, and to pay any such money and bank notes to 
the execution creditor, and to hold any such securities for money as security 
for the amount directed to be levied. By this section bank notes and 
money seized under a fieri facias are placed uj)on the same footing as 
goods : they are not to be treated as the property of the execution creditor 
until handed over by the sheriff {Collitafridge v. Paxtun, 1851, 11 (’. B. 683) ; 
nor are they available to satisfy a fieri facim lodged with the sheriff against 
the execution creditor at the suit of a third iKjrson {ibid. : and see Shelford’s 
Real Property Statutes, 9th ed., pp. 449, 450). 

The decisiqiiB as to what may and what may not; l)e seized under the 
writ are numerous (see the cases collected, Shelf ord, p. 450; Danieirs 
Ch, Pr. pp. 854-858 ; Chitty*s Arch, pp. 845-860 ; Edwards on Execution, 
l»p. 113-136). 

Protected Property, — Certain effects of the execution debtor are pro- 
tected from seizure by virtue of various statutory provisions. His wearing 
apparel, bedding^^ols, and implements not exceeding in value £5 (8 & 9 
Vict. c. 127, 8. 8), and agricultural produce within 56 Geo. iii. c. 50, are 
thus privfleged. Nor can the rolling stock an<l plant of a railway be seized 
(30 & 31 Vict. c. 127, s. 4). 

Good;s wheii hound, — At common law the goods of the debtor were 
Y^QL. V. 9 
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bound from the date of the teste of the writ, so that, though sold IxnUl Jide 
and for valuable consideration after that date, they were, even in the hands 
of the purchaser, liable to be taken in execution, unless, indeed, they were 
sold in market overt (Bac. Ahr. tit. “Execution” (I)). This produced incon- 
venience and uncertainty in trade; “for men abused the notion of the 
retrospect of the goods being bound by the teste of the writ to make sales 
uncertain ; for they took out writs one under ^he other without delivering 
them to the sheriff, by which they bound the goods of their debtors, and 
consequently made their sales and all commerce uncertafti” (Gilbert on 
Executions, p. 14). In order to remedy this condition of things it was 
provided *by the Statute of Frauds (29 Car. ii. c. 3), s. 16, that no writ of 
fieri facias or other writ of execution should bind the property in the goods 
of the debtor, but from the time that the writ should be delivered to the 
sheriff, under-sheriff*, or coroners to be executed. And the officer was 
required on receipt of the writ to indorse upon the back thereof the day 
of the month or year whereon he received it. The statute only* afforded 
protection to goods as between the execution creditor and third persons ; and 
as between the execution creditor and the execution debtor the goods are 
still bound from the teste of the writ (see Ex parte Williams, In re Davies, 
1872, L. R 7 Ch. 314). “ If the party die after the teste, but before the 
delivery of the writ to the sheriff, the goods are bound in the hands of his 
executors; for this is not a charge of property by sale or for valuable 
consideration ” (Bac. Ah\ tit. “ Execution ” (I)). A further protection was 
extended to hond fide purchasers for value by the Mercantile Law Amend- 
ment Act, 1856 (19 & 20 Viet. c. 97), s. 1, which provided that no writ of 
fieri facias or other writ of execution, and no writ of attachment against 
the goods of a debtor shall prejudice the title to such goods acquired by 
any person loiUi fide and for a valuable consideration before the actual 
seizure or attachment thereof by virtue of such writ, provided such person 
had not, at the time when he acquired such title, notice that such writ, or 
any other writ by virtue of which the goods of such owner might be 
seized or attached, had been delivered to and remained unexecuted in the 
hands of the sheriff, under-sheriff‘, or coroner. It will be seen that under 
this statute the test to be applied is whether there has been seizure under 
the writ, and not, as under the Statute of Frauds, whether there has been 
delivery of the writ for execution. Such is still the law, for, though sec. 16 
of the Statute of Frauds, and sec. 1 of the Mercantile I^aw Amendment 
Act, were repealed by the Sale of Goods Act, 1893 (56 & 57 Viet. c. 71), yet 
their provisions are re-enacted by sec. 26 of that Act, with the addition to 
the requirements of sec. 16 of the Statute of Frauds that the sheriff* 
must indorse the hour as well as the day of receipt of the writ. 

Binding the Goods, — As to the meaning of the expression “ binding the 

K xis,” see Oiles\. Grover, 1832, 1 Cl. & Fin. 72; llulhxg Cases, vol. xi, p. 649, 
e effect of delivery to the sheriff is not to pass any property goods, 
which remains in the debtor. Upon seizure the goods are in ciistodid legis 
(see Jones v. Atherton, 1816, 7 Taun. 66 ; 17 R R. 442; Woodland v. Fuller, 
1840, 11 Ad. & E. 859 ; Union Bank of London v. Lemanton, 1878, 47 L. J. 
Q. R 409). But the sheriff has such an interest in the goods that in respect 
of them he can maintain an action of trespass or trover ( Wilbraham v. Snow, 
1669, 2 Saund. 47 a). * 

Concurrent Writs, — The execution creditor niay issue i^parate writs of 
fieri, faxias into different counties, but »eat care must be taken fhat more 
is not seized under the several writs wian is sufficient to satisfy the judg- 
ment debt (see Lee v. Dangar, [1892] 2 Q, B. 337). 
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PrwrUy of Writs , — It is the duty of the sheriff to execute all write 
lodged wiA him against the same execution debtor ; in doing this he must 
have regard to the priority in which the writs were deliveiw to him, and 
must apply the proceeds of sale in satisfaction of the writ first delivered 
(see Cliitty's Areh, p. 860 ; Mather’s Slmnff Iaiu\ pp. 68-66). 

As to priority of executions issuing out of the High Court and County 
Court nespectively, see County Courts Act, 1888 (61 & 62 Viet. c. 43), 
s. 152. 

Seizure. — Ilf follows from the provisions with regard to bond fide pur- 
chasers, to which we have already chilled attention, and to the provisions of 
the Rankruptcy Act, 1890, to be hereiifter mentioned, that actual seizure 
under the writ should take jdaee at the earliest moment. The duty of the 
sheriff is to seize so much of the goods of the debtor as will be reasonably 
suIBcient to satisfy the sum indorsed on the writ, and, under 8 Anne, c. 14, 
s. 1, if he have received notice of rent in arrear, ho must also levy such 
arrears, not exceeding one year’s rent (see Ga trier v. Chaplin, 1848, 2 Ex. 
Rep. 503). As to what constitutes seizure, see Edwards, pp. 119, 120; 
and as to seizure generally, Mather, pp. 06-70. 

For the purpose of effecting seizure, the sheriff must not break into the 
debtor’s house, for “a man’s liouse is his castle” {Semaynes aise, 1604, 5 Co; 
Rep. 91 ; Ruliny Cases, vol. xi. pp. 628-647 ; 1 Smith’s Lcadin// Cases 
(10th ed.), 99). The maxim only extends to the dwelling-house ; therefore a 
barn or outhouse not connected with the dwelling-house may be broken 
into (Ponton v. IJroivve, 1661, 1 Sid. 186, api)roved in Jfoddvr v. Williams, 
[1895] 2 Q. B. 663). 

ConJliethuj Claints, — In the event of the sheriir being met by the eJaims 
of third parties to the goods seized, he should, unless autliorised by the 
execution creditor to withdraw from ijossession, liave recourse to the })ro- 
tection afforded by the procedure as to interpleader (see iNTKurLKADKR). 

Sale, — After seizure the sheriff must retain j» 08 session, and, unless the 
claim be paid liy the execution ilebtor, juoceed to sell. Such sale must, 
where it takes place under an execution fora sum exceeding £20 (including 
legal expenses), be by public auction, unless the ( ’ourt otherwise orders, 
and must be puldicly advertised (Iknkruj)tcy Act, 1883 (46 & 47 Viet, 
c. 52), s. 145). As to obtaining leave of the Court to sell by private contract, 
see Order 43, it. ’ 8-15. As to sale generally, see Mather, pj). 84—87; 
Chitty’s Arch, pp. 839-841. 

Proceeds of Sale , — After Side the ])roceeds become the projierty of the 
execution creditor, subject to the claim of the sheriff for his fees and 
expenses, and to the provisions of the Bankruptcy Act, 1890, s. 11 (2), 
reejuiring the sheriff in case of sale under a judgment for a sum exceeding 
£20 to hold the proceeds for fourteen days. I'hat and otlicr provisions 
of the Bankruptcy Acts atl'ecting executions are considered more fully 
below. ^ 

According to the terms of the writ, the sheriff is rei^uired to have the 
money and interest in Court immediately after execution to l)e paid to the 
execution creditor. In practice, however, the money is paid direct to the 
execution creditor, and after receipt of the proceeds of sale the sheriff can be 
sued for the amount of the levy as a debt due. Such an action must be 
brought within six years of the accruing of th(» ctiuse of action (see tlie Civil 
Procedure Act. >833 (3 & 4 Will. iv. c. 42), s. 3. 

. Retuhi of Writ.^hi form the writ requires the sheriff to make a return 
to it In practice, however, this is seldom done, unless a notice under 
Order 52, r. 11, has been served on him requiring him to make such return, i 
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In the event of his failing to make a return after being called upon to do 
80 , he is in contempt, and is liable to attachment. In some cases it is 
necessary that there be a return. Thus, “ where the full amounj; is not 
realised by the writ, and it is expedient to issue another writ to enforce 
payment of the remainder, it is essential that the first writ should be 
returned in order to recite the return in the fresli writ ” (Chitty's Arch, 
p. 815). . • 

Sheriffs* Fees and Expenses, — ^As to these, see Sheriffs Act, 1887 (50 & 51 
Viet. c. 55), s. 20; Order 31, August 1888; Annual Practite, 1898, vol. ii. 
p. 239; Mather, pp. 505-.519; Edwards, pp. 155-162; Chitty's Arch, 
pp. 821—830. The sheriff is not entitled to poundage unless he has 
actually seized under the writ (see the following authorities — Nash v. IHck- 
inson, 1867, L. K. 2 C. P. 252; Mortimore v. Gragg, 1878, 3 C. P. 1). 216; 
Bissicks V. Bath Colliery Co,, 1878, 3 Ex. D. 174). 

Provisions of tits Bankruptcy Acts, — The rights of the execution creditor 
as against the general body of the creditors of the execution debtor are 
restricted by various provisions of the Bankruptcy Acts. 

The Bankruptcy Act, 1890 (53 & 54 Viet. c. 71), s. 1, created anew 
act of bankruptcy by providing as follows : — 

A debtor commitH an act of bankruptcy if execution gainst liiin has been levied 
by seizure of his goods under process in an action in any Court or in any 
civil proceeding in the High Court, and the goods have been either sold or 
held by the sheriff for twenty-one days. 

Provided that where an interpleader summons has been taken out in regard to 
the goods seized, the time elapsing between the date at which such summons 
is taken out and the date at which the sheriff is ordered to withdraw, or 
any interpleader issue therein is finally disposed of, shall not be taken into 
account in calculating such perioil of twenty -one days. 

The holding of the goods by the sheriff for twenty-one days is a new act 
of bankruptcy created by the statute, and defeats the claim of the execution 
creditor as against the trustee in bankrujjtcy {Figg v. Momx, [1894] 2 Q. B. 
690 ; Burns — Burns' Trustee v. Broton, [1895] 1 Q. B. 324). The twenty- 
one days are to be reckoned by excluding the day on which the seizure takes 
place {In re North, Ex parte Hadaek, [1895] 2 Q. B. 264). 

Bankruptcy Act, 1883, s. 45, so far as it affects a writ id fieri facias: 

(1) Where a creditor has is.sued execution against the goods of a debtor, he shall not 

be entitled to retain the benefit of the execution against the trustee in bank- 
ruptcy of the debtcir, unless he has completed the execution before the date 
of the receiving order, and before notice of tlie presentation of any bankruptcy 
notition by or against the debtor, or of the (commission of any available act of 
bankruptcy by the debtor. 

(2) f'or the purposes of this Act an execution against goods is completed bv seizure 

and sale. 

As to the eflect of this section, see Vaughan Williams ^u Bankruptcy, 
p. 208 ; In re Hobson, 1886, 33 Ch. D. 493. As to wliat amounts to ‘■com- 
pletion by seizure and sale, see the cases collected, Vaughan Williams. 

p. 210. 

Bankruptcy Act, 1890, s. 11 : 

(l) Where any goods of a debtor ai‘e taken in execution, and before the sale thereof, 
or the completion of the execution by the receipt or ri^covery of the full 
amount of the levy, notice is served on the sheritf that a receiving-order has 
been made against the debtor, the sheritf shall, on request, deliver the goods 
and any money seized or received, in part satisfaction of the execution, U) the 
official receiver ; but the costs of the execution shall be a first charge on the 
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good^ or nionpy so doliverod, and the oHicinl wcciver or trustee may sell the 
goods, «>r an ade<iuate part thereof, for the purpose of satisfying the charm. 

(2) JiVhere, under an exerutiou in ]*csi»e<:t of a judginent for a sum exccedinff £20, 
the goods of a debtor are sold, or money is paid in cjrder to avoid sale, 
the sheriff shall dediu't his costs of the execution fnaii the prot;eeds of sale 
or the inoney paid, and retain the lijilance for fourteen days ; and if within 
that time notice is served on him of a Imnkruptcy jietilion having been 
• presented against or by the debtor, and a receiving oitler is made against the 
debtor thereon, or on any other petition of which the sheriff has notice, the 
sheriff shall jsiy the balance to the official nn’civer, or, as the cjise may be, to 
the trustee, who shall he entitled to retain the same as against the excHMitioii 
creditor. 

The above provisions take the place of subsecs. (1) and (2) of sec. 46 of 
the Bankruj)tey Act, 1882 (see V'aughan Williams on Jiaukntptqf^ p. 211). 
Where goods were seized by the sherilV, and afterwards notict^ was given to 
him of a reeeiving order against tlie execution debtor, but no request was 
made to, him by the official receiver to deliver the goods to him, it was held 
that he was justitied in ])rocceding to a sale {WoolfwiVu Trv^fee Lm/y 
[1892] 1 Q. li 772). 

As to what are “costs of execution,” st*c In re WrUn cf: Croft, 18'"‘:'i, 
68 L. T. 221 ; In re Ifarriaon, Ex intrtr Slu*rijf Esii(\t\ [1802] 2 Q. B. 111. 
They do not inclndt? poundage (In re fMttmorr, 1884, 12 Q. B. 1). 415). As 
to the costs of a previous abortive (‘xeciition, see In re Long, 1888, 20 
(). B. D. 216, and cases there citcMl. 

rayment liy a tliird jierson to jirevent jiossession being taken of the 
debtors goods is not within the section, and the money therefore will not 
belong to the trustee in bankruptcy (Eower v. Heft, [189.5] 2 (i. B. 227). 

As to execution in respect of a jndgnient for a suiii not exceeding £20, 
tlie authorities under the corresponding section of the Bankruptcy Act, 
1869 (22 & 22 Viet. c. 71, s. 87), which differed slightly in terms, and under 
which the limit was £50, may he usefully ccuisultcd (sec Ex parte Liverpool 
lA)an (Uh, In re Bntlcn, 1872, 1^ R. 7 C’h. 722; Ex parte Evya, In re 
Salinger, 1877, 6 (Jh. 1). 222 ; In re Hints, Ex jfarte Berliner, 1878, 7 Ch. 1). 
882; Turner v. Bridget t, 1882, 8 Q. B. 1). 2i92 ; Afostyn v. *SV<W.*, 1882, 

9 Q. B. D. 422; Jones v. Parcell, 188, 11 B. D. 4.10; and see Vaughan 
Williams on Bankrnptey, p. 212; Matliers Sheriff Law, p. ,‘»62). 

Where there are several executions, of which some are over and some 
under the statutory limit, the writs will he satisfied in order of j>riority,and 
such only as are under £20 will he entitled to payment (hi re Pearce, 
Ex iKtric CrossthwaUe, 1885, 14 Q. B. 1). 966). 

The fourteen days mentioned in the section run from the date of the 
completion of the sale by the sheriff’, and not from the date of the receipt 
by the sheriff’ of the proceeds (hire Oripps, Ex parte Boss, 1888, 21 Q. B. I). 
472). 

Where the sheriff’ within the fourteen days had notice of a bankruptcy 
l>etition by sfliother creditor, and after the fourteen days, hut before a 
receiving order had been made, the *lehtor died, and a third creditor 
obtained an administration order under sec. 125 of the Bankruptcy Act, 
1883 (of which he gave tlie sheriff notice), it was lield tliat the title of 
the execution creditor prevailed over that of the trustee in liankruptcy 
( Watkins v. Barnard, [1897] 2 Q. B. 521). 

Bankruptcy ylct, 1883, s. 46 (3) ; 

An elcecution levied by seizure and sale on the goods of a debtor is not invalid by 
reason only of its being an act of bankruptcy; and a person who purchases goods 
in good faith under a sale by the sheriff shall in all coses acquire a good title to 
them against the trustee in bankruptcy. 
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Bankruptcy Act, 1883, s. 145 : 

Where the sheriff sells the coods of a debtor iincler an execution for a sui^i exceed- 
ing £20 (including legal incidental ex])enses), the sale sliall, unless the Court 
from which the process issued otherwise orders, be made by public auction, and. 
not by bill of sale or private contract, and shall be publicly advertised by the 
sheriff on and during three days next preceding the aay of sale. 

•' 

Where the sheriff, with the assent of the execution debtor, sold the 
goods by private contract, the sale was held irregular only, and valid 
against a subsequent execution creditor until set aside {Grawshaw v 
Harrison, [1894] 1 Q. B. 79). 

Bankruptcy Act, 1890, s. 12 : 

Where any goods of a debtor are taken in execution, and the sheriff has notice of 
another execution or other executions, the Court sliall not consider an applica- 
tion for leave to sell privately until the notice directed bv rules of Court has 
been given to the other execution creditor or creditors, wfio may appear before 
the Court and be heard upon the application. 

Prior to the Act of 1890 it was held that the application could be made 
by the execution creditor ex parte {Hunt v. Fensham, 1884, 1 Q. B. D. 162). 
See R S. C. Order 43, rr. 8-15. 

Writs in Aid, — By R S. C. Order 43, r. 5, it is provided as follows : — 
“ Writs of 'oenditioni exponm, distringas nuper vice-comitem, fieri facias de 
bonis ecclesiasticis, sequestrari facias de bonis ecclesiasticis, and all other writs 
in aid of a writ of fieri facias or elegit may be issued and executeil in the 
same cases and in the same manner as heretofore.’* 

(1) Venditioni exponm, — “Where, upon the return to a writ of fieri 
facias, it appears that the sherifl* or other officer has by virtue of such writ 
seized, but not sold, any goods of the person directed to pay a sum of money 
or costs, the person to whom such sum of money or costs is payable shall, 
immediately after such writ with such return shall have been filed as of 
record, be at liberty to sue out a writ of venditiom capoTias ” (Order 43, r. 2). 

This writ is not a process distinct from a fieri facias, but a part of it ; it 
is a writ directing the sheriff to execute the fieri f asms in a particular way 
{Hughes v. Rees, 1838, 4 Mee. & W. 468). For the proceedings under this 
writ, see Daniell’s Ch, Pr, p. 861 ; Chitty’s Arch, pp. 865-868 ; Edwards, 
143-145; Mather’s Sheriff Law, 117-120. 

(2) Distringas nuper vice-comitem. — This writ may be issued if the 
sheriff goes out of office after having made a return that he has seized the 
goods which remain in his hands for want of buyers. The writ is directed 
to the present sherifi', and requires him to distrain the late sheriff’ to sell the 
goods (Danieirs Ch, Pr, p. 862; Chitty’s Arch, pp. 867, 868; Edwards 
on Execution, p. 145 ; Mather’s Sheriff Law, pp. 121, 122). 

(3) Fieri facias, and sequestraH facias, dc bonis ecclesiasticis, — ^Where, 

upon the return to a writ of fieri faxias, it appears thatHhe jud^ent 
debtor is a beneficed clerk, and has no goods or chattels nor a^ lay 
fee in the sheriffs bailiwick, the judgment creditor is, immediately after the 
return has been filed, at liberty to sue out one or more writs of fieri fewms 
de bonis ecclesiasticis or one or more writs of sequestration (Order 43, r. 3). 
Before either of these writs can issue it is essential that there should be a 
return to the fieri facias, * > ^ 

The writs are delivered to the bishop to be executed by him. „For the 
practice under the writs the reader is referred to Chitty’s Arch, pp. 1176- 
1181 ; Edwards on Execution, 199-208. 

In case of the bankruptcy of a clergyman, the trustee may apply fpr 

«r 0 - 
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sequestration of the profits of the benefice, and such sequestration has 
priority over any other sequestration issued after the commencement of 
the bankruptcy in re8i)ect of a debt provable in the bankruptcy, except 
one issued before the (kte of the receiving order by or on l)ehalf of a i)er8on 
who, at the time of issue thereof, liad no notice of an available act of 
bankruptcy committed by the bankrupt (Bankruptcy Act, 1883, s. 62; 
Vaughan Williams on Bankruptcy^ p. 231). 

• The Writ of Elkgit. 

Where available . — We have seen that a judgment creditor can on 
a judgment or order for payment of money or costs reach the goods of 
the judgment debtor by means of a Jieri facias. Wliere it is necessary 
to resort to the debtor’s land for the purpose of satisfying the judgment, 
a writ of ,ele.git must be issued. Such a writ is within tlio several provi- 
sions of R. S. C. Order 42, which have been already referred to in dealing 
with the writ of fieri facias. Rules 1, 3,4, and 5 of Order 43, to which 
reference has also been made, apply as well to the case of an cleyit as to that 
of a fieri facias. An elegit may \ye issued in all cases whoiv n fieri facias 
lies, either in lieu of a fieri facia.% or together witli it, or for the resiiiue 
remaining after the judgment creditor has failed to realise the whole of Ins 
debt under a fieri facias. But if once lands be extended under an elegit no 
other writ of execution may issue (see Tidd, 990). “ And though he takes 
but an acre of land in execution, yet it is held a satisfaction of the del»t, be 
it never so great, because it may in time come out it ” (Bac. Ahr. tit. 
“Execution”; and see Hele v. Bexley ^ 1853, 17 Beav. 14). These considerations 
lead to the conclusion that the creditor should exhaust his remedy against 
the goods of his debtor before proceeding to that against his land. The 
method of executing an elegit is much more cumbrous and costly than is the 
case with regard to a fieri facias. 

Origin cmd Graivth of Writ . — The writ of elegit is a judicial writ of less 
antkjuity than that of fieri facias^ but dating back to the time of Edward 
tlie First. It is a creature of the statute to which it owes at once its origin 
and its name. “The writ is given by Westm. 2, c. 18, for by common law 
the land was not liable to any debt, not only liecause the del>t was con- 
tracted upon the personal security, but also that the lord might not have a 
stranger put upon him ; but those only were to enjoy the land who came 
by feudal dominion ; but this statute gave election to the plaintilf to sue a writ 
de fieri facias dc bonis et catalli% or that the sherilf should deliver to him all 
the goods and chattels of the defendant, prmterea haves et afros de carrued^ ct 
inediataiein tei'rce succ quousqtie debitum f uerit levaium per rationahilc pretium 
et extenHm ” (Gilbert on Executions, pp. 32, 33). 

We have seen, in considering the writ of fieri facias, by what slow and 
tedious stages the present position of the judgment creditor and of the 
purchaser foi^ value without notice, with regard to the goods of the judg- 
ment debtor, has been reached. No less gradual has l)een the progress of 
legislation affecting the right of the creditor to take in execution the lands 
of liis debtor. From the Statute of Westminster to tile Statute of Frauds 
(a period of about four hundred years), the law on the subject was governed 
by the provisions of the earlier of those tw^o enactments, under which the 
writ was available against the goods and chattels and a moiety of the lands 
and tenement^f the defendant. Under the statute legal interests in land 
only were extendible. By the Statute of Frauds (29 Car. il. c. 3), s. 10, the 
sheriff was empowered to deliver execution of lands, tenements, rectories, 
tithes, rents, and hereditaments held in trust for the execution debtor. 
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The last stage of the long journey was only reached after tlie further lapse 
of nearly two hundred years, and the rights of the elegit creditoi* against the 
lands of the debtor settled in their present shape. It is scarcely too much 
to hope that the day is not far distant when a system so little suited to 
modem requirements may be replaced by one simpler and less costly. 

1 & 2 Viet, c, 110, s. 11. — By sec. 11 of the Judgments Act, 1838 (1 & 2 
Viet. c. 110), the operation of the writ was largely extended. The section 
is in the following terms : — 

• 

And wliereas the existing law is defective in not providing adequate means for 
enabling judgment creditors to obtain satisfaction from the property of their 
debtors, and it is expedient to give judgment creditors more effectual 
remedies against the real and personal estate of their debtors than they 
possess under tlie existing law : lie it therefore further enacted that it shall 
be lawful for the sheriff or other officer to whom any writ of elegit or any 
precept in pursuance thereof shall be directed, at the suit of any person, 
upon any judgment which at the time appointed for the commei^cement of 
this Act shall have been recovered, or shall be thereafter recovered in any 
action in any of Her Majesty’s Superior Courts at Westminster, to make and 
deliver execution unto the imrty in that behalf suing of all such lands, tene> 
ments, rectories, tithes, rents, and hereditaments, including lands and here- 
ditaments of copyhold or customary tenure, as the person against whom 
execution is so sued, or any person in trust for him, shall have been seized or 
possessed of at the time of entering up the said judgment, or at any time 
afterwards, or over which such ]>erson shall at the time of entering up siudi 
judgment, or at any time afterwards, have any disposing power which he 
might without the assent of any other person exercise for his own benefit, in 
like manner as the sheriff or other officer may now make and deliver execution 
' of one moiety of the lands and tenements of any person against whom a writ 
of elegit is sued out ; which lands, tenements, rectories, tithes, rents, and here- 
ditaments, by force and virtue of such execution shall accordingly be held and 
enjoyed by the party to whom execution shall be so made and delivered, 
subject to such account in the Court out of which sucli execution shall have 
been sued out as a tenant by elegit is now subject to in a Court of equity ; 

I irovided always tliat such party suing out execution, and to whom any cojiy- 
lold or customary lands shall be so delivered in execution, shall be liable, and 
is hereby required to make, p(*rform, and rimder to the lord of the manor or 
other person entitled, all such and the like payments and services as the person 
against whom such execution shall be issued would have been bound to make, 
])erform, and render in case such execution had not issued ; and that the party 
so suing out such execution, and to whom any such coi^yhold or customary 
lands shall liave been so delivered in execution, shall be entitled to hold the 
same until the amount of such payments, and the value of such services, as well 
as the amount of the judgment, sliall have been levied. 

The effect of this section was to extend the remedy provided by the writ 
to all the lands of the delitor instead of limiting it to one-half only, and to 
make it available against copyholds (which could not formerly be extended), 
against rectories and tithes (which has l)een held to apply to lay rectories 
and tithes only (Hawkins v. Oathcrcoky 1854, 6 De (}., M. G. 1)), held by 
or in trust, for the debtor, and against lands over which tl^ debtor has a 
disposing power. • 

As to what interests in land may and what may liot be taken under an 
eUgUf see Danieirs Ch, Pr. pp. 868, 869; Chitty's Arch, pp. 877-880; 
Shelford’s Real Property Statutes, pp. 447, 448 ; Anderson on Execution, 
pp. 372-378; Edwards on Execution, pp. 176-183; Slieriff Law, 

pp. 108-112 ; Ruling Cases, vel. xL pp. 677, 678. . 

EqtiUy of Redemption. — Some equitable interests cainmt be extended. 
Thus an equity of redemption cannot be taken under the wrif. “ The 
Statute of Westminster was extended by the Statute of Frauds only to the 
case of pure equities, that is, where there was a bare tnist, and not ah estate 



EXECUTION 


137 


like ail equity of redemption ” (per Jeseel, M. R., Anulo-ItaUan Bank v. 
BarieSy 18/8, 0 Ch. D. pp. 283, 284). In sudi case the judgment creditor 
must hwe recourse to the process kiiowii as equitable exo(*ution, and obtain 
the appointment of a receiver (see infra, Eqi itahle Execution). 

By virtue of the Judgments Act, 1855 (18 & 19 Viet. c. 15), s. M, 
mere legal estates vested in purchasers or mortgagees cannot be taken in 
executidti under an eUgit 

Not now availahle againsf (root/^s*. — In the case of E.r jHirte Ahimft, In rr 
Gourlay (1880, l5 Ch. D. 447), it was held that a creditor who had seized 
goods under an elegit \vaa, from the time of tlie seizure, a secured creditor 
under the Bankruptcy Act, J8G9 (32 & 33 Viet. c. 71), s. IG (5). But by 
sec. 146 (1) of the Bankruptcy Act, 1883 (4G k 47 Viet. c. 52), it is pnl- 
vided that the sheriff shall not under a writ of deg it delivei* the gvHKls of a 
debtor, nor shall a writ of elcg%t extend to goods. As to this section, Hough 
Y. Windua (1884, 12 Q. B. D. 224) may be consulted. 

Concilrrent Writs . — Where the debtor has lands in more than one county 
the execution creditor may issue a writ of digit into each county. 

Frioritic.ii . — As between conqieting writs the (*rc<litor who has fir* 
lodged his writ with the slierilf has priority over a cr(*ditor upon a 
judgment earlier in date wliere the writ was subsequently j»laced in the 
hands of the sheriff (Gnest v. Coid>ridgc 18()8, L. JJ. 0 K(j. G19). 

Where lands have been taken in execution undm* one drgit, they cannot be 
taken under another degif {Carter v. Hughes, 1858, 2 11. k N. 714). 

Writ, how eMcnUd . — The sheriff, on recei])t of the writ, must imi)ancl a 
jury to inquire as to the lands of the debtor and their value. He must file 
a return to the writ, which return is termed an inquisition (sijc Chitty's 
Forim, 12th ed., p. 428). The inquisition must fix tlu^ lands with reason- 
able certainty, though they need not now be set out ))y nudes and bounds 
{Doe d. Roberts v. PaiTy, 1 844, 13 Mee. & W. 35G; and see S. C., Ruling teases, 
vol. xi. p. 672; Sherwood, v. Clarke, 1846, 15 Mee. k W. 7G4). 

Return necessary . — It is necessary that there should be a ndurii to tlu^ 
writ if any lands have been extended under it, for on tiu* retinn the title 
of the judgment creditor depends. The return vests the land in him. “ Tlu* 
sheriff does not give the creditor actual possession of tlui land itself, but the 
effect of his return is that it vests the legal estate in tlie creditor. The 
creditor can then bring ejectment, if it is an estate in jiossession, or he can 
sue for the rent if it is a reversion (per Mellish, L.fl., Hatton v. Hagwood, 
1874, L R. 9 Ch. p. 236). 

Position of Tenant by elegit . — The judgment cnMlitor to whom delivery of 
his debtor’s land in execution has been made is not ])Ut into actual but 
into merely legal possession. He acquires a s})ecial inbirest in the land, 
which is termed a tenancy by elegit, ^Jlie land is delivtued to him by the 
sheriff at a fixed annual rent ; he holds it until the judgment debt has lieen 
satisfied out o&ithe rents {guousqne dehitum fuerit soliitum). The tenant by 
elegit ^n acquire actual possession by entry on the lands, or in certain 
cases by an action for recovery of the land. He can also obtain an order 
for sale under sec. 4 of the Judgments Act, 1864 (27 & 38 Viet. c. 112), or 
cAn obtain an order for appointment of a receiver (Chitty’s Arch. p. 886 ; 
Anderson on Execution, pp. 399-405). 

The interest acquired by a tenant by elegit a chattel interest, which 
on his dejth will^ass to his legal personal reiu'esentatives. 

Costs , — It seems that the execution creditor, so long as he retains 
possession under the writ, cannot obtain an order to tax his costs of an 
inquisition (Mahon v. Miles, 1881, 30 W. R. 123). 
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Effect of Bankruptcy of Debtor. — ^The provisions of the Bankruptcy Act, 
1883 (46 & 47 Viet. c. 52), s. 45 (1) {mpra, p. 132), apply mutaiis mutandis to 
a writ of cleg it By subsec. 2 it is provided that an execution against land is 
completed by seizure. Mere holding of the inquisition and delivery of 
possession without return to the writ is seizure within this provision {In 
re Hobson, 1886, 33 Ch. D. 493). 

Protection of Purchasers. — For the protection of bond fide purdtasers for 
value and mortgagees various statutes have been passed making registration 
of writs necessary. By the Law of Property Amendment *Act, 1860 (23 & 
24 Viet. c. 38), ss. 1, 2, no writ of execution will bind lands in the hands of 
purchasers or mortgagees, unless such writ is registered as there provided, 
and reregistered every five years. 

By the Judgments Act, 1864 (27 & 28 Viet. c. 112), s. 1, no judgment to 
be entered up after 29th July 1864 binds the land until it shall have been 
actually delivered in execution by virtue of a writ of elegit or other lawful 
authority in pursuance of such judgment. Such writ requires registration, 
in accordance with the provisions of 23 & 24 Viet. c. 38. The Lands 
Charges, Registration, and Searches Act, 1888 (51 & 52 Viet. c. 51), ss. 5, 6, 
requires writs and orders affecting land to be registered and reregistered 
every five years at the Office of Land Registry. Unless the writ or order is 
so registered, every delivery in execution or other proceeding taken in 
pursuance thereof is void against a purchaser for value. The registration 
of a writ or order affecting land may be vacated pursuant to an order of 
the High Court or any judge thereof (Settled Land Act, 1890 (53 & 54 
Viet. c. 69), s. 19), 

Rights of Execution Editor. — As soon as the judgment is satisfied out of 
the value of the land, the execution debtor is entitled to have it back, and 
can recover possession either by ejectment or action of scire facias ad 
rehabendam terram. He may also apply for an account and redelivery on 
payment of what shall be found due. The tenant by elegit is liable to 
account on the footing of wilful default as in the case of an account taken 
against a mortgagee in possession {Bell v. Faulkner, 1847, 1 De G. & Sm. 685). 
The judgment debtor was always entitled to obtain an account from the 
tenant by elegit in equity {Hale v. Thomas, 1685, 1 Vern. 349); now by the 
express provisions of 1 & 2 Viet. c. 110, s. 11 {supra), the accouilt can be 
obtained in the Court out of which the writ issued (Danieirs Ch. Pr. pp. 
874, 875 ; Chitty’s Arch. p. 887 ; Edwards on Execution, p. 185). 

Effect of Charge created by elegit as against Devisee of Debtor . — Where a 
testator devised land to A., which under a judgment against the testator 
was delivered in execution under a writ of elegit, and the debt was unsatis- 
fied at testator’s death, it was held that the judgment debt was a charge 
in the land within Locke King’s Acts (17 & 18 Viet. c. 113 ; 40 & 41 Viet, 
c. 34), and must be paid by the devisee in exoneration of the personal estate 
{In re Anthony, Anthony v. Anthony, [1892] 1 Ch. 450); •but the charge 
was held not to be enforceable in exoneration of the personal estate Against 
certain of the lands whicli were subsequently found to have belonged to 
the testator, not in fee-simple but as tenant in tail under a settlement {In 
re Anthony, Anlhmy v. Anthony, [1893] 3 Ch. 498). 

The two writs vre have* already considered {fieii fac^ and eUgil) are 
those which are alone available to a judgment cr^itor enforce 
judgments or orders for payment of money or costs to a person, at any- 
rate where no time is fixed for payment by the debtor. Other writs of 
execution must be resorted to for the purpose of enforcing against 
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property judgments which are not within that category. We have now to 
consider the following writs: — (1) The Writ of Sequestration, (2) the 
Writ of Possession, (3) the Writ of Delivery. 

The Writ of Sequestration. 

When available , — A writ of sequestration may, according to the pmctice 
of the Silpreme Court, issue in the following eases, viz.:— 

A, Without, order (see Spmnt v. Pugh, 1878, 7 Ch. D. 567) after 
personal service (Order 41, r. 5) of any judgment or order for— 
(a) Payment of money into Court, or requiring the defendant 
to do any other act in a limited time (Order 42, r. 4 ; 
Order 43, r. 6) ; 

(&) For the recovery of any property other than land or 
money (Order 42, r. 6). 

//. By, order (not drawn up; Order 52, r. 14) — 

(c) Against the property of a corporation wliich has wilfully 
disobeyed a judgment, or of its officers (Order 42, r. .*>1) ; 
(</) In payment of costs (Order 43, i*. 7). 

By sec. 8 of the Debtors Act, 1869 (32 & 3.*» Viet. c. 62), sequestration 
against the property of a debtor may be issued by any Court of equity in 
the same manner as if such debtor liad been actually arrested. And by 
the Chancery General Orders, under the Act dated 7th »Tanuary 1870, 
where any person is by a decree or order directed to ])ay money or costs 
in a limited time, and after due service of such decree or order refuses or 
neglects to make such payment, the person prosecuting the decree or 
order shall, at the expiration of the time limited, Ik*, entitled to a 
commission of sequestration, which may be issued without 8])ecial order. 

Although in Ex imrte Nehon, In re Hoare (1880, 14 Ch. D. 41), a 
doubt was expressed whether or not seiiuestration could issue to enforce 
a simple judgment for recovery of money, the (piestion is settled by 
Hzilbcrt V. Cathcart, [1894] 1 Q. B. 244, where it was held, not only that 
sequestration could not issue on a simple judgment of the Queen's Bench 
Division for recovery of money, but that there was no jurisdiction to make 
a subsequent order under sucli judgment fixing a time for }>ayment so as 
to bring it within the rule as to the issue of sequestration. In Willcock 
V. Terrell (1878, 3 Ex. D. 323) the time for payment was limited, and such 
limitation brought the case within Order 43, r. 6. 

In the following cases writs of sequestration were issued on judgments 
for payment of money recovered in matrimonial causes : In re Slade, Slade v. 
Unlme, 1881, 18 Ch. D. 653 ; Birch v. Birch, 1 883, 8 P. D. 163. It seems clear 
that wliere a judgment for payment of money to a person limits a time 
within which the payment must lie made, the case falls within Order 43, 
r. 6, and a sequestration may issue (see Anderson on Execution, p]». 53>9, 
540, and Willemh v. Terrell, supi'a). As to sequestration for Ciosts under 
Order *43, r. 7, see S^iow v. Bolton, 1881, 17 Ch. D. 433 ; Hulhert v. Cathmrt, 
[1896] App. Cas. 470. As to sequestration against a corporation, see Sjiokes 
V. Banb^iry Board of Health, 1865, L. R. 1 Eq. 42. 

Original Effect of Writ preserved , — A writ of scfiuestration has the 
same effect as a writ of sequestration in Chancery had before tlie 
commencement erf the Judicature Act, 1873 (i:>B & 37 Viet. c. 66), and the 
proceeds pf such sequestration may be dealt with in the same manner as 
the proceeds of writs of sequestration were before the same date dealt with 
by the Court of Chancery (Order 43, r. 6). 

Origin of the Writ, — The writ of sequestration was originally a process 
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of contempt in reiriy not in personam (Tatlmln v. Parker, 1853, 1 Sm. & G. 
506 ; and see Pratt v. Inman, 1889, 43 Ch. D. p. 179), and was used where 
the defendant either could not l)e arrested, or, having been •arrested, 
remained in prison without paying obedience to the Court. “ Subsequently 
this process was merely used as a means of coercing the defendant, and of 
keeping him out of possession of his property ; and the practice of apply- 
ing the money received by the sequestrators in satisfaction of* the sum 
decreed to be paid, is of comparatively nigdern origin.^ This, however, 
became the usual course of proceeding, and the Court of Chancery would, 
where a sequestration had been issued to enforce a decree for payment of 
money, order the sequestrators to apply what they had received by virtue 
of the sequestration, in satisfaction of the duty to be j^erformed ” (Danieirs 
Ch, Pr, p. 909). The writ met with small favour in the Courts of law. 
In the quaint language of an old writer : “ It appears that there were great 
struggles between the common law Courts and Courts of equity before the 
process came to be established. The former held that a Court of 
conscience could only give remedy in personam, but not in rcm\ that 
sequestrators were trespassers, against whom an action lay, and in the case 
of Colston V. Gardner, 1680, 2 Ch. Cas. p. 45, the chancellor cites a case, 
where they ruled that if a man killed a sequestrator in the execution of 
such process, it was no murder. 

“ But these were such bloody and desperate resolutions, and so much 
against common justice and honesty, which requires that the decrees of 
this Court, which preserve men from deceit, should not he rendered 
illusory, that they could not long stand ; but this process got the better of 
these resolutions on these grounds — first, that the extraordinary jurisdiction 
might punish contenqjts by the loss of estate as well as imprisonment of 
the person, because that liberty being a greater benefit than property, if 
they had a j)ower to commit a person, they miglit take from him his 
estate, till he had answered his cojitempts ; secondly, to say that a Court 
should have power tf> decre)e about things, and yet s>hould have no 
jurisdiction in rem, is a, perfect solecism in the constitution of the Court 
itself ” (Bac. Abr. tit. “ Sequestration ” (A)). It is stated by the author 
from whom we have just quoted that sequestrations were first introduced 
in Lord Bacon's time, and tlicn but sparingly used {ihid,\ see further, as to 
the history of the writ, Anderson on Execution, pp. 512-514). 

Issue and Form of Writ, — A writ of sequestration is within Order 42, 
r. 8 (supra, p. 127), and therefore the rules of that order with regard to the 
issuing of a writ apply. Before the writ will be issued under Order 42, 
rr. 4, 6, or Order 43, r. 6, the judgment or order must be personally served 
on the defendant with the indorsement required by Order 41, r. 5. Service 
has l)een dispenseil with where the party in default was shown to be 
evading service (Hyde v. Hyde, 1888, 13 1\ 1). 166 ; Allen v. Allen, 1885, 
10 P. D. 187). In Ciises within Order 42, r. 31, where a p*ohibitive order 
is made against a corporation, such senice is, it seems, not neSessary 
(Selous V. Croydon Local Board, 1885, 53 L. T. 209), 

The sequestration (see Form E, S. C. App. F, No. 10 ; Uaniell's Ch, Forms, 
p. 406 ; Chitty's Forms, p. 448) is directed to not less than four sequestrators, 
who should be substantial persons and able to answer for their receipts. 
It is a common practice to make a sheriff's officer one of 4he sequestrators. 
The writ directs them to enter upon the real estate of tfie contejnnor, and 
to collect, receive, and sequester the rents and profits thereof, and also 
his goods, chattels, and personal estate, and keep the same under 
sequestration until the contenmor perform the act required by the judgment 
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and clear his contempt. The property need only be described generally 
{Hyde v. Hyde, 1888, 13 P. D. 166). 

An osder giving leave for sequestration to issue conditional on a future 
default is irregular in point of form {In re LumleyyEx parte Cathxarty [1894] 
2 Ch. 271). 

Property liable to Sctjue^raiioii . — On this point tlie decisions are very 
numeroua, and the reader is referred to tlie following authorities, where the 
cases will be found collected : — Danieirs Ch. Pr, pp. 914-916 ; Seton, 
pp. 395, 396 ; Afideraon on Executimy pp. 520-532 : Edwards on Exccutimiy 
pp. 283-289; C’hitty's Arch. pp. 909-911). 

Generally, the rents and ])rotit8 of the conteiniior's real estate can be 
taken; and all goods and chattels in his possession or which can be 
reached witliout suit must he seized by the sequestrators. As to choses 
in action, neither the writ nor notice to parties indebted to the contemnor 
gives the sequestrators a lien {Ex parte Nelmiy In re HoarCy 1880, 
14 Ch. I).*41), and an order for payment must be obtained (see Wilwn v, 
Metcalf ey 1839, 1 Beav. 263 ; Crispin v. CumanOy IHGO, L. E. 1 P. & I). 622 ; 
Miller V. JIuddleMoney 1882, 22 Ch. 1). 233). When? the title is di8])uted, 
proceedings will have to be inken {Wilmn w. MetealfCy nhi supra ; Johnson 
V. Chippendahy 1827, 2 Sim. 55). “ There appeiirs to be no case in which 
an onler has been made to enforce a sequestration against tliird })erson8, 
who dispute their liability to the debtor, on motion in a suit to which 
they were not ])arties ** (per Gorell Barnes, J., Crauf v. 6Va/V/, [1896] Prob. 
P- 174). 

Property of Married Women. — In divorce ])ro(*eedingK the writ need 
not be limited to the separate estate of a married woman {Hyde v. HydCy 
1888, 13 P. 1). 166). Accrued dividends on a fund in Court, to the income 
of which a married woman is entitled with a restraint (ui antici]>ation, can 
be seized {Clnydou v. Fimdiy 1 873, L. K. 1 5 Eq. 266 ; and see Bryant v. Bally 
1878, 10 Ch. I). 153); but not future dividends {Hyde v. HydCy nbi supra; 
In re Lumlcyy Ex parte Hood-BarrSy [1894] 3 ( 3i. 135). The onus is not on 
tlie creditor, but on tlie married woman, to show that there is no projierty 
which could be made available {Hulhert v. Cathcarty [1896] Apj). Cas. 470). 

Execution of Writ. — The se^piestrators should enter on the lands of 
the contemnor and obtain possession of his personal estate. They should 
re([uire the tenants to attorn. Tn the event of the tenants not complying 
with the notice recpiiring them to attorn, an order for the purpose can be 
obtained. The se(iuestratois cannot obtain an order to sell tlie land {iiluiw 
v. Wrighty 1795, 3 Ves. 22), though m-tis as to iiersonal estate (Danieirs 
Ch. Pr. pp. 916, 917). Inteiierence wuth the possession of sequestrators is a 
contempt {Anyel v. Smithy 1804, 9 Ves. 3.‘15 ; 7 E. It. 214). 

Examination ino interessc suo. — Where claims are made by third 
imrties to any property seized under the writ, an order for inquiry as to 
their interest i^ay be asked for either by themselves or by the plaintiff, on 
which 4in examination ptv interessc suo will be directed, which will be held 
before the Master in chambers {Angel v. Smithy 1802, 9 Ves. 336 ; 
7 E. E. 214 ; DanielPs Ch. Pr. pp. 921, 922 ; Seton, pp. 400-403). 

Sequestrators Halle to Account. — “ Sequestrators are officers of the Court, 
and as such are amenable to the Court, and are to act from time to time in 
the execution of ^heir office as the Court shall flirect. They are to account 
for w’hat comes to Iheir hands, and are to bring the money into (^ourt as the 
Court shaft direct, to be put out at interest or otherwise, as shall be found 
neceiwary. But this money is not usually paid to the plaintiff, but is to 
remain in Court till the defendant hath cleared his contempt, and then 
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whatsoever hath been seized shall be accounted for and paid over to him. 
However, the Court have the whole under their power, and may do 
therein as they please, and as shall be most agreeable to the justice and 
equity of the case ” (Bac. Abr, tit. “ Sequestration ** (C)). 

Effect of Writ, — The writ binds as from the time of awarding it, and 
not from the time of executing it {Biirdctt v. Bockley, 1682, 8 Vern. 57). It 
is good against a fraudulent conveyance {Colston v. Gardner, 1680f 3 Swan. 
279 n), and against a mortgagee claiming under a mortgage made to avoid 
the sequestration, and with full notice of it {Ward v. Booth, 1872, L. E. 14 
Eq. 195); but not as against the trustee in the defendant’s bankruptcy. 
Mere issuing and service of the writ does not make the plaintiff a secured 
creditor within Bankruptcy Act, 1883 {Ex parte Nelson, In re Hoare, 1880, 
14 Ch. D. 41). As to what is required for that purpose, see ibid, pp. 47, 48. 

After entry into possession under the writ neither the execution 
creditor nor the sequestrators can obtain an order for sale under 
27 & 28 Viet. c. 112 {Johnson v. Burgess, 1873, L* K. 15 Eep 398; but see 
In re Bush, 1870, L. E. 10 Eq. 442). 

In order to affect bond fide purchasers the writ must be registered under 
the Lands Charges, Eegistration, and Searches Act, 1888 (51 & 52 Viet, 
c. 51). 

Death of Contemno^\ — Proceedings may be continued against tlie repre- 
sentatives of the contemnor V. Greenhill, 1746, 1 Dick. 106; Pratt v. 
Inman, 1889, 43 Ch. D. 175). 

Discharge of Sequestration . — ^Wheu tlie objects of the sequestration have 
been satisfied, an order may be obtained for the sequestrators to pass their 
accounts, and, after payment of all proper costs, charges, and expenses, to 
pay the l)alance to the party against whom the sequestration issued. For 
form of order, see Setoii, p. 403. 

Tub Whit of Posskssion. 

Generally. — The writ of possession in the simple form ijrescribed by the 
Eules of the Supreme Court (Appendix H, No. 8) has taken the place of 
the writ of habere facias possessionem, formerly issued by the Coinmoii Law 
Courts to enforce a judgment in ejectment (Tidd’s Forms, 685), and also of 
the writ of assistance issued by the Court of Chancery (Cons. Order 29, 
r. 5) to enforce a decree or order directing a person to deliver up possession 
of an estate to the plaintiff or a ])urcha8er (Sidney Smith’s Pr., 7th ed., 
p. 208). The Court has still jurisdiction to order a WTit of assistance to 
issue to put a person in possession of chattels (see WiUT of Delivery, 
infra). 

The adaptation of this writ to actions for recovery of land (as the 
action in ejectment is now called), as well as to orders of the Chancery 
Division for delivery of possession of land, is eflectetl by the following 
rules ^ 

Order 42, r. 5. A judgment for the recovery or for the delivery*of the 
possession of land may be enforced by writ of possession. 

Order 47, r. 1. A judgment or order that a party do recover possession 
of any land may be enforced by writ of possession in manner before the 
commencement of the principal Act (Judicature Act, 1873) used in actions 
of ejectment in the superion Courts of Common Law. ^ 

Order 47, r. 2. Where by any judgment or order ally person therein 
named is diiected to deliver up possession of any lands to sSme other 
person, the person prosecuting such judgment or order shall, vrithout any 
order for that purpose, be entitled to sue^out a writ of possession on filing 
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an affidavit Bhowiiig due service of such judgment or order, and that the 
same has mA been obeyed. 

W7t€^ avaiUM>c, — In actions for recovery of laud the writ of possession 
issues only on a final judgment for i-ecovery of the land. It is a common 
practice where there are several defendants to enter several judgnients for 
recovery of the land against the defendants separately. But the writ of pos- 
session cannot be issued on any sucli judgment, for it is in the nature of an 
interlocutory judgment only, and merely establishes the plaintiffs right 
, over the land as^against the particular defendant named. When the last 
of all the defendants sued is made liable to judgment, the final judgment 
becomes for the first time possible. It is directed against the land itself 
without reference to any individual : “ adjudged that the plaintiff recover 
possession of the land” (Iicre follows the descnjiiion of the property). Upon 
a judgment so framed a writ of possession issues as of course, without order 
or service, or demand, as provided by Order 47, r. 1 {snpi'a). 

The pfocedure under Order 47, r. 2 {aupra), is different. The rule deals 
with the enforcement of a judgment or order directing a person to do an 
act, and provides that, where the act to be done is the delivery up of laud 
to some other person, the judgment may, on proof of due service and non- 
compliance, be enforced by writ of possession, .ludgments and orders fall- 
ing within this rule fall also within Order 41, r. 5. They must “ state the 
time, or time after service . . . within which the act is to be done ” ; they 
must be served pei-sonally within that time {DufUeld v. El wen, 1840, 2 Beav. 
268) ; and they must be indorsed with the notice to the person served, 
jirescribed by the same rule. They must also descrila* the projicrty with 
sufficient clearness to allow of its being defined in the writ of possession 
{Thyniie v. Sari, [1891] 2 Ch. 79). If these recjuirements are met, the 
writ of possession may issue, but not otherwise. 

Judyincnt for Recovery of Im7uI — A judgment for foreclosure absolute 
is not a judgment for recovery of possession of land ( Woml v. Wheater, 
1882, 22 Ch. D. 281 ; and see Tawell v. Slate Co„ 1870, 8 Ch. 1). 629 ; 
Gledhill v. Hunter, 1880, 14 Ch. 1). 492). Semhle it is desirable in every 
foreclosure action to add a claim for possession {Wood v. WltcAiter {uhi 
sujwa)). 

Issue of Writ (see (a.) ''When availalde,'* supra). — Where a landlord has 
recovered judgment in an action against his tenant for the possession of 
j»remises which have been held over after the expiration of the tenancy, he 
will be allowed to issue a writ of possession, notwithstanding that his 
estate in the premises terminated after the commencement of the action 
and before the trial, unless it be unjustifiable to issue sucli writ. It is for 
the defendant to show affirmatively that this will be the result (Knight v. 
Clarke, 1885, 15 Q. B. D. 294). 

Execution of Writ. — The sheriff may break open the outer door for the 
purpose of executing the writ, for, by the second resolution in Semaymts 
case, 1604, 6 Co. Rep. 91 6; S. C., 1 Smith’s Leading Cases (10th ed.), 
p. 99 ; Ruling Cases, vol. xi. p. 628, “ Where any house is recovered by 
any real action, or ejedione jmnee, the sheriff may break the house 
and deliver the seisin or possession to the demandant or plaintiff, for 
the words of the writ are haiere seisinam or possessionem, etc., and after 
judgment it is not the house in right and judgment of law of the tenant 
or defendant.” if necessary, the sheriff may raise the posse comitatus 
(see Sheriffs Act, 1887, 50 & 51 Viet. c. 55, s. 8 (2)). Complete possession 
cannot be given without removing all j)ersonB and goods on the premises 
{Upton V. Wells, 1581, 1 Leon. 145). As to the way in which possession is 
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delivered, see Gbitty’s Arch, pp. 1227, 1228; Anderson on Execution, 
p. 416; Edwards on Execviion, p. 103; Mather's Sheriff Lm), p. 129; 
Floyd V. Bethill, 1607, 1 Eoll. Eep. 420. 

The writ should be executed within a reasonable time {Mason v. Paynter, 
1841, 1 Q. B. 974). Execution is not completed until the bailiff have 
delivered possession and is gone {Kingsdale v. Mann, 1702, 6 Mod. 27). 

Interference with the sheriff* can be punished as a contempt, and so, 
if, after possession is delivered to the plaintiff, he be dispossessed by the 
defendant (Anderson, p. 417 ; Edwards, p. 104). 

Second Writ, — If the writ has not been completely executed, a second 
writ may be sued out. After ciornplete execution of the writ the plaintiff* 
cannot have a fresh writ (Chitty's Arch, p. 1228). 

Restitution, — If more land be delivered than was recovered, the plaintiff* 
may be ordered to restore the excess, or a writ of restitution may be obtained. 
Where the judgment is reversed, a writ of restitution may also be 
awarded to the defendant (Danieirs Ch, Pr, p. 951 ; Chitty's Arch, p. 1229 ; 
Anderson on Execution, p. 421 ; Edwards on Execution, p. 106). 

As to writ of possession generally, see Edwards on Execution, pp. 94-100 ; 
Anderson on Execution, pp. 412-414; Seton, p. 380 ; Chitty's Arch, p. 1227. 

The Writ ok IJkliveky. 

Generally, — There are two forms of the writ of delivery, one to recover 
specific chattels, and, if they are not found, to distrain all the defendant’s 
lands and chattels until he renders the specific chattels to the ])laintifl‘; the 
other to recover the specific chattels, and, if they are not found, to levy 
their assessed value on the defendant’s goods and chattels. In both cases 
the writ may furtlier direct the sheriff* to levy damages and costs if the 
same are recovered by the judgment (K. 8. C. App. H, Nos. 10 and 11). 

When available, — Order 42, r. 6, provides that a judgment for recovery 
of any property other than land or money may be enforced by writ of 
delivery. The judgment in an action of detinue follow^s the old form in use 
in the Courts of Common Law j)rior to the Judicature Acts : “ Adjudged 
that the plaintiff liave a return of tlie cliattel {naming it) or its value to be 
assessed, and tliat the plaintiff* recover against the defendant [damages for 
the detention thereof to be also assessed, and] costs to be taxed.” Upon 
such a judgment tlie plaintiff* must first proceed b}' writ of inquiry or 
otherwise (Order 36, r. 57) to assess the value of tlie chattel, and damages, 
if any. After assessment the plaintiff* must apply under Order 48, r. 1, for 
leave to issue a writ of delivery. That rule is in the following terms : — 
** Where it is sought to enforce a judgment or order for tlie recovery of any 
property other than land or money by writ of delivery, the Court or a judge 
may, upon the application of the plaintiff* order that execution shall issue 
for the delivery of the property, without giving the defendant the option of 
retaining the projierty, upon paying the value assessed, if any ; and that if 
the property ciinnot be found, and unless the Court or a judge shall^other- 
wise order, the sheriff* shall distrain the defendant by all liis lands and 
chattels in the slicriifs bailiwick, till the defendant deliver the property ; 
or at the option of the plaintiff* that the sheriff* cause to be made of the 
ilefendant’s goods the assessed value, if any, of the property.” The writ of 
delivery, therefore, of whichever kind, can only be issuej^ in pursuance of 
an order. Such order cannot be made until after assessment of the value of 
the chattel {Clutton v. Carringto^i, 1855, 15 C. B. 730; Corbett v. Lekvin, 1884, 
W. N. 62) unless the imrties agree as to the amount ( Winfield v, Boothroyd, 
1886, 34 W. R. 501). 
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If in ifeu of judgment in detinue in the form given above, the judg- 
ment or order of the Court is for the delivery up by a person to a person 
mthin«a limited time of a sjiccatic chattel, such judgment or order would 
be within Onler 43, r. 6, and <^n proof of jiei'sonal service and non-compliance 
a writ of sequestration would issue without order (see SEQUESTRATION, 
supra), 

WnU of Assistance, — For the purpose of recovering land the writ of 
assistance has, as w^e have seen (see Writ of Tossession, supra), l>een super- 
seded by the writ of possession, but for the purpose of recovering possession 
of and preserving chattels a writ of assisUince may still be issued in cases 
to which the writ of delivery does not ap|»ly, or in which it would be un- 
availing {Wyman v. Knight, 1888, 39 Ch. D. 1C5, following Cazet de la 
Horde \, Othon, 1874, 23 W. K. 110). 

Origin of the Writ, — In equity the return of sjK'cilic chattels having a 
peculiar value, as in the case of heirlooms and the like, was from very early 
times da?reed by the Courts {]*HS(*y v. Pusey, 1084, 1 Vern. 272; S. C., Wh, 
& T. L, C,, 7th ed., p. 454 ; Soma'set (Duke of) v. Cooksou, 1735, 3 V. Wins 
389 ; S. a, Wh. & T. L, C„ 7th ed., p. 455 ; Fells v. Head, 1790, 3 Ves. 71 , 
3 K. E. 47 ; and other ciises collected, Setoii, j>. 1835). At law, on the other 
hand, in an action of detinue the defendant had the option of retaining the 
goods on payment of their value. 

Sec. 78 of the Common Law Procedure Act, 1854 (17 & 18 Viet. c. 126), 
now repealed (Statute Law Kevision and Civil Procedure Act, 1883 (46 & 
47 Viet. c. 49)), which was in terms nearly identical with those of Order 48, 
r. 1, above quoted, extended the pow'ci's of tlie Courts of Common I.aw. The 
effect of the section has bi^en thus stated : “ Tlie Courts of Common Law 
have now under this section, after judgment in an action of detinue, the 
same jurisdiction to compel the return of a chattel as the (\mrtof Chancery, 
but the latter Court may enforce its decrees by attachment, while the 
Courts of Common Law’ can only enforce restitution under this section by 
distringas ** (Day’s Common Law Procedure Acts, 4th ed., p. 324). 

The jurisdiction of the Com’t was extended to the case of actions for 
breach of contracts for sale of specific chattels by sec. 2 of the Mercantile 
Law Amendment Act, 1856 (19 & 20 Viet. c. 97). That section was 
repealed by the Sale of (loods Act, 1893 (56 & 57 Viet. c. 71), and its 
place is taken by sec. 52 of last-named Act, which provides that in any 
action for 1 preach of contract to deliver specific or ascertained goods, the 
Court may, on the a})plication of the plaintiff, by its judgment or <lecree, 
direct that the contract Ik? ])erfornied specifically without giving the de- 
fendant the option of retaining the goods in payment of damages. Tbe 
provisions of Order 48, r. 1, would apply to a judgment under this section 
which would Ik? enforceable by writ of delivery, or, if its terms brought it 
within Order 43, r. 6, by writ of sequestration. 

Separate Writs for Damages, Costs, and Interest. — The plaintiff may either 
by the writ of delivery or l)y a separate writ of execution have made of 
the defendant’s goods the damages and costs awarded, and interest (Order 
48, r. 2). 

Property in Goods. — The proj^erty in goods recovered in the action 
remains in the plaintiff until the sheriff has levied their value (In re South, 
1874, L. E. 10 ph. 234). 

[^e further as to writ of delivery, Daniell, CL Pr, pp. 952- 
954 ; Chitty, Arch. pp. 904-906 ; Anderson on Execution, pp. 423- 
427 ; Edwards on Execution, pp. 195-198 ; Mather, Sheriff Lorn, pp. 
132-134.] 
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2, By (h*dei\ 

We have seen that the writ, besides being the most ancient' method of 
executing a judgment against property, is also that which is most ordinarily 
adopted, on account probably of its simplicity and directness. The remedy 
thus provided is usually sufficient for the purpose. In some instances, 
indeed, there is no alternative, and no other supplementary inode of execu- 
tion against the property of the defendant. But if, on a judgment for 
recovery or payment of money, the judgment creditor were ih all cases com- 
pelled to rely solely on his remedy by writ he would not infrequently find 
himself unable to reap the full fruits of his judgment. Several forms of 
personal property cannot be reached by a fi. fa, ; some interests in land are 
not extendible under an elegit, and the tenant by elegit has no power by 
mere virtue of the writ to sell the debtor’s interest in the land. The 
Court, however, by express statutory enactment, or by rule, or well- 
established practice, possesses powers enabling it in certain cases to give a 
judgment creditor by order that satisfaction which he cannot obtain by 
writ. In all such cases an order of the Court, founded on and supple- 
mentary to the judgment, is necessary. The several methods of execution of 
this description we have for convenience classed under the general head of 
‘‘Execution by Order.” The difference between them and execution by 
writ may be summarised thus : Execution by writ is dependent solely on 
the judgment ; execution by order results from the combined effect of the 
judgment and subsequent ancillary process. In this connection we shall 
have to pass in review the following modes of execution:— (1) Attachment 
of debts; (2) Charging order on stocks and shares, etc.; (3) Sale of the 
debtor’s interest in land ; and finally we shall have to direct attention to 
that system which plays so important a part in modern practice and is 
termed Equitable Execution. 

Attachment of Deists. 

Origin and History of Jurisdiction, — This method of execution, by 
which a judgment creditor is enabled to make debts due to his judgment 
debtor available towards satisfaction of the judgment debt, is of com- 
paratively modern origin. No such power existed prior to the year 1854. 
The system was recommended by the Common Law Commissioners (see 
their Second Eeport, 30th April 1853, p. 38), and accordingly the practice 
was introduced by the garnishee sections of the Common Law Procedure 
Act, 1854 (17 & 18 Viet. c. 125, ss. 60-67). In compliance with the 
further recommendations of the Commissioners (Third Eeport, 1860, 

р. 7) the procedure was further developed by the Common Law Procedure 
Act,, 1860 (23 & 24 Viet. c. 126, ss. 28-31). The sections of the two 
statutes above referred to which deal with the subject were repealed by 
the Statute Law Eevision and Civil Procedure Act, 1883 (46 & 47 Viet. 

с. 49). Their provisions, however, are in effect reproduced by the Eules of 
the Supreme Court, 1883 (Order 42, rr. 32, 34, and Order 45). The remedy 
is now available to a judgment creditor on a judgment or order for the 
recovery or jiayment of money in any Division of the High Court {In re 
Gowand Estate, 1880, 14 Ch. D. 638); formerly it was confined to 
judgments obtained in one* of the Superior Courts of Common Law 
{Financial Corporation v. Price, 1869, ll E. 4 C. P. 155; Horsley v. Cox, 
1869, L. E. 4 Ch. 92). See Cabab^ on AttaxhmenJt of Belts, pp. 1-4^; Day’s 
Common Law Procedure Acts, pp. 24, 370. 

BUcovery of Belts, — It frequently happens that the judgment creditor 
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is uiuiwiu^ of the debts owin^ to the judgment debtor. By the Common 
Law Procedure Act, 1854, s. 60, pow*er was given to examine the debtor on 
the 8id>ject, and a similar provision was contained in the ori^al rules 
under the Judicature Acts (R. S. i\ 1875, Onler 45, r. 1). A like power 
still exists, and is available to a judgment creditor under R. S. C. 1883, 
Order 42, r. 32. Inasmuch, however, as the jwwer of obtaining discovery 
from tlfe judgment debtor in aid of execution luis been exttuuled to matters 
other than debts, with whi(*h alone we are now concenuHl, it has l)een 
thought better* to leave the consideration of the «|uestion f<»r a subsequent 
section of this article (see Infra, 1),\ 

Order for Attackmcnt of Debts . — Tlu^ power to attach or gjuuish a debt 
is confeiTcd by Order 45, r. 1, which in effect rejiroduces sec. 61 of the 
Common I^w Procedure Act, 1854. 'I'he mile is in tlie following terms : — 

“The Court or a judge may, upm the e.r parte ajqilieation of any person 
who has obtained a Judgment or order for the recovery or payment of money, 
either before or after any oral examination of the debtor liable under such 
judgment or order, and uiion athdavit by liimself or Ins solicitor stating that 
judgment lias been recovereil, or the order made, and tliat it is still ati- 
satisfied, and to what amount, and that any other person is indebted to such 
ilebtor, and is within the jurisdiction, onler that all debts owing or accruing 
from such third person (hereinafter called the garnishee) to sucli debtor 
shall be attached to answer the judgment or order; and by the same or any 
subsequent order it may be ordered that the garnisliei* shall ajqiear before 
the ( ourt or a judge or an othcer of tlie (.’ourt, as such Court or judge shall 
ap]>oint, to show eaus(> why he should not ])ay to the person who has 
obtained such judgment or order the debt due horn him to such delitor, or 
so much thereof as may be sullicituit to satisfy the judgment or onler.” 

Rule 2 is in the following terms; — 

“ Service of an onler that debts, due or accruing to the debtor, liable under 
a judgment or order, shall be attached, or notice thereof to tlie garnishee, 
in such manner as the Court or judge shall direct, shall bind such debts in 
his hands.” 

Careful consideration of the two rules above (|Uoled suggt'sts the following 
(piestions, to each of which answers are to be found in the rcjiorted cases: — 

(1) Who is entitled to institute garnishee proceedings ? In other words, 
who are compreliended in the terms “any ])ersoii who has obtained a 
judgment or order for the recovery or jmyment of money ”? 

(2) What is a judgment or order for the recovery or payment of money ? 

(3) What is meant by the term “all debts owing or accuring” ? In 
other words, what is an attachable debt ? 

(4) What is the effect of “ binding the debts ” ? 

(1) Who M entitled to institute Garnishee Proceed in/jfs ? — By virtue of 
sec. 25 (G) of the Judicature Act, 1873, an assignee of the judgment debt is 
a “ person wh^ lias obtained a judgment ” within the terms of the rule, and 
can therefore apply for a garnishee order {Goodman v. Itobinson, 1886, 
18 Q. B. D. 332). The legal iiersonal representative of the judgment 
creditor on reviving the judgment is entitled to attacli a debt due to the 
judgment debtor {Banyard v. Simmons^ 1855, 5 El. & Bl. 59). 

(2) Whad^ is a Judgment or Order for the Ilceocery or Payment of Money ? — 
Under sec. 61 of^the Common Iaw Procedure A^t, 1854, and Order 46, r. 2, of 
the Rules of 187f>, the ^lower to attach <lebt8 owing to the judgment debtor 
was held%o be limited to the case of a person entitled under a judgment, mere 
orders not being within the section or rule (see, e,g.. In re li^ankland, 1872, 
L R. 8 Q. B. 18 ; Best v. Pembroke, 1873, L B. 8 Q. B, 363 ; CremeMi v. 
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Cro 7 n, 1879, 4 Q. B. 1). 225); the present rule expressly extends the 
remedy to the case of orders. The judgment or order, however, must be 
one strictly for recovery or payment of money.” Thus an order for ^y- 
inent into Court is not one which can be enforced by garnishee piweedings 
(In re Greer, Na^yper v. Fanshawe, [1895] 2 Ch. 217). 

Judgment against a married woman, execution upon which is limited to 
her separate estate, is a judgment on which garnishee proceedings tan be 
founded {Holthy v. Hodgson, 1889, 24 Q. B. D. 108). 

(3) WJiat Debts are attachable ? — Equitable as well as legal'debts can now 
be attached (In re Cowans' Estate, Rapier v. Wright, 1880, 14 Ch. D, 638, 
per Hall, V.C. ; Webb v. Stenton, 1883, 11 Q. B. D. 518, per Lindley and Fry, 
L.JJ.,pp. 526, 529). 

Only that can be attached which the judgment debtor could honestly 
and properly deal with without violation of the rights of other persons 
(In re General Horticultural Co., Ex parte Whiteliouse, 1886, 32 Cli. I). 512 ; 
Badeley v. Consolidated Bank, 1888, 38 Ch. D. 238, at p. 257 Hancock v. 
Smith, 1889, 41 Ch. D. 456 ; Davis v. Freethy, 1890, 24 Q. B. I). 519). 

The ruling principle wliich runs through and governs the numerous 
decisions on the meaning and effect of the words “ debts owing or accruing ” 
may be stated as follows : — To constitute an attachable debt there must be 
an actual debt due from the garnishee to the judgment debtor, a debt that 
is either presently payable, or presently due, though payable at a future 
day. “ I should say, apart from any authority, that a debt legal or 
equitable can be attached whether it be a debt owing or accruing ; but it 
must be a debt, and a debt is a sum of money which is now payable or will 
become payable in the future by reason of a present obligation, debitnm in 
prcesevli, solvendum in futuro," " The result seems to me to l)e this : you 
may attach all debts, whether equitable or legal ; but only debts can be 
attached ” (per Lindley, L. J., Wehb v. Stenton, iibi supra, pp. 527, 528 ; see 
S. C., and notes thereto, lluling Cases, vol. xi. pp. 685 et seq.). 

“ Debts Accruing!' — The words " debts accruing ” refer to debts of the 
latter class, dehita inprceserUi, solvenda infuturo (Jones v. Thompson, 1858, 
El. B. & E. 63, per Wightman and Crompton, JJ. ; and see S. C., and 
notes. Ruling Ca^es, vol. xi. pp. 682 et seq , ; Tapp v. Jmies, 1875, L. E. 
10 Q. B. 591, per Blackburn, J.). 

The two cases last cited were referred to with approval in the judg- 
ments in Webb v. Stenton, uhi supra ; and Brett, M. E., says, “ Therefore 
it seems to me that the meaning of ‘ accruing debt * in Order 45 is debitnm 
in prcesenli, solvendum in futuro ” (p, 524). 

It follows that something which may or may not become a debt is not 
attachable (Richa/rdson v. Elmit, 1876, 2 C. P. D. 9 ; Hall v. Pritchett, 1877, 
3 Q. B. D. 215); nor a debt dependent upon an unfulfilled condition 
(Howell v. Metropolitan Ru)y. Co,, 1881, 19 Ch. 1). 508). 

Moneys in custodid legis, — Money paid into Court canno^; be attached 
(Stemns v. Philips, 1875, L. E. 10 Ch. 417) ; nor money paid into a County 
Court (Dolphin v. Layton, 1879, 4 C. P. D. 130) ; nor dividends in bank- 
ruptcy payable by the official receiver (Prout v. Gregory, 1889, 24 Q. B. D. 281). 
The principle in these cases seems to be that the money is in the hands of 
the Court or its officer, and there is no debt on which the judgment debtor 
could sue. • I 

Moneys in hands of Sheriff, — Money in bands of a sheriff may be attached 
(Murray v. Simpson, 1858, 8 Ir. R 0. L App. XLV.; and see In h Greer, 
Mapper v. Fanshawe, [1896] 2 Ch. 217). The effect of subsec. 2 of sea 11 of 
the Bankruptcy Act, 1890 (53 & 54 Viet. c. 71), is to place a temporary 
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stay on money in the hands of the sheriff. The right of tlie execution^ 
creditor id not a contingent right ; it is a vested right liable to lie divested 
in the*event of bankruptcy intervening within fourteen days (In re Oreer^ 
ubi supra). 

Joint Debts. — A debt due to the judgment debtor jointly with another 
cannot be attached (Macdxyimld \. Tacqnah Gold Minr Co., 1884, 13 (i B. D. 
535). ’For a case where tlie damages recovered in an action by the judgment 
debtor and wife were lield to be severable and only the amount awarded to 
the Imsband liable to attachment, see Jkaslet/ v. lionet/, [1891] 1 Q. B. 609. 

Effect of Direction at Tmd that Jndt/ment bt' entered. — A debt owing 
and accruing within the rule is constituted as soon as the judge at the 
trial orders judgment to lie entered for a certain anuunit (Uolthy v. Hodgson, 
1889, 24 Q. B. D. 103). This case (which was decided upon tiie difference 
between modern and ancient practice) apjiears to render the decision in 
Jones v, Thompson, ubi supra, that a veidict in winch judgment had not 
been signed was not an atUchable debt, no longer aiiplicable. 

Income of Funds payable to a ^farned Woman restrained from antici- 
jtation. — Income of trust funds belonging to a married woman which she is 
restrained from anticipating cannot be attached (Chapman v. Bijc/ys, 1883, 
11 Q. B. D. 27 ; and see Galmoye v. Voiean, 1889, 58 L. »I. Ch. 769). But, 
sernble, arrears of income due at the date of tliC order nisi could be attached 
on the principle of Hood-Barrs v. Hcriot, [1896] App. ( ’as. 174. 

Debts oieiny from a. Finn. — Debts owing from a firm carr}dng on 
Imsiness within the jurisdiction may be attiiched, although one or more 
members of the firm may be resident abroad, iwovided that the garnishee 
order be served on any person having the control or management of the 
partnership business, or on any member of tlie iirm within tlie jurisdiction 
(Order 48 a, r. 9). 

Statutory Exemptions. — (.'evtiiin debts are protected from attachment by 
statute. Thus, by the Wages Attachment Abolition Act, 1870 (33 & 34 
Viet. c. 30), tlie wages of servants, laliourers, and workmen are exempt. 
As to this Act, see Gordon v. Jennings, 1882, 9 Q, B. D. 45 ; Booth v. Trail, 
1883, 12 Q. B. D. 8. By the Merchant Shipping Act, 1894 (57 & 58 Viet, 
c. 60, 8. 163), the wages of seamen are protected from attachment. 

A pension under the Incumbents' designation Act, 1871 (34 & 35 Viet, 
c. 44), pensions payable to any officer or soldier (Army Act, 1881 (44 & 
45 Viet. c. 58, 8. 14i)), naval pensions (28 & 29 Viet. c. 73», s. 4), Indian 
pensions (Pension Act, 1871, No. xxiii. (Indian), ss. 11, 12), are not assign- 
able, and therefore not attachable. As to pensions generally, see Apthorpe 
V. Apthorpe, 1887, 12 P. 1). 192: Lnau v. Harris, 1886, 18 Q. B. 1). 127. 
The latter was a case of equitable execution by upjiointment of a receiver, 
but the principle applies. “ Where the pension of a retired officer, whether 
naval, military, or civil, is not made inalienable by statute, it is alienable. 
.... But by any particular statute, a retiring pension is inalienable, there 
is nd authority to show that it can be token in execution " (per Lindley, L J. 
pp. 135, 136). 

[The cases as to wliat debts are, and what arc not, attachable, will be 
found collected and their (‘fleet well .slated in (Jalmbe on Attachimnt of 
Debts, pp. 26-38 ; and see Daniells Ch. Pr. |»p. 943-945 ; Seton, pp. 432, 
433; Chitty's tArt’A. pp. 927-933; Andersoti on Exeeutwn, pp. 452-459; 
Edwards on Execution, pp. 355-369.] 

(4) *What is the effect of “ Bimliny the Debt ” I — As to the effect of the 
order, see Chaiterton v. Waincy, 1881, 17 Ch. 1). 259; In re Cambmed 
Weighing a7id Advertising Machine Co., 1889, 43 Ch. D. 99. 
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No Tramfer of iht DM . — The order does not transfer the debt ; it creates 
no debt either in law or in equity, as between garnishor and garnishee. ** It 
only takes away the right of the judgment debtor to receive the debt, and 
gives the judgment creditor a right to receive it (see Cotton, L.J., Chatterton 
V. Watmy {uhi supra), p. 262). “ It is plain to my mind that there is no 
transfer of the debt. It is equally plain to my mind that the garnishee 
order, therefore, does not make the garnishor a creditor of the gfflmishee. 
What the order does is this, it gives the garnishor certain statutory rights; 
it enables the garnishor to say to the garnishee, ‘ You shall not pay to your 
creditor the money which you owe him.* It enables him to give a valid 
receipt and discharge for the inoney. It enables him, in the event of the 
money not being paid, to obtain execution. He has all these rights, but 
there is no transfer of the debt, and he is not created a creditor *’ (per Fry, 
L.J., In re Combined Weighing and Advertising Machine Co. {uhi supra), 
pp. 105, 106). 

There being no transfer of the debt, there is no debt attacnable by 
a judgment creditor of the garnishor {Cooper v. Lawson, 1889, 6 T. L. E. 34). 

Time from which Charge takes effect . — The charge created by the order 
is not so created until service of the order nisi on the garnishee {In re 
Stanhope Silkstone Collieries Co., 1879, 11 Ch. 1). 160; Hamer v. Giles, 1879, 
11 Ch. H. 942). 

Priority of Charges created before Service of Order . — We have seen that 
nothing can be attached which the judgment debtor cannot himself honestly 
deal with {supra, p. 148, and cases there cited). It follows that a charge 
created prior to the service of the order has priority over it. Want of notice 
is immaterial {hi re General Horticultural Co., Ex 2 )arte Whltehousc, 1886, 
32 Ch. D, 512 ; Badeley v. Consolidated Bank, 1888, 38 Vh. 1). 536). 

Banh'uptcy of Judgnunt Debtor . — Many of tlie (‘uses witii regard to the 
meaning of the words “ binding the debts ** turn upon their effect under 
former bankruptcy Acts, in case of the l)ankruptcy of the judgment debtor 
pending garnishee proceedings. These cases (see Cababe, ])p 42-45) have 
now no more than a historical interest. By the present rule in bankruptcy, 
where a creditor has attached any debt ilue to a debtor, he will not be 
allowed to retain the benefit of the attiichment against the trustee in 
bankruptcy of the debtor unless lie lias completed the attacliment before 
the date of the receiving order, and liefore notice of the presentation of any 
bankruptcy petition by or against the debtor, or of the commission of any 
available act of bankruptcy by the debtor. An attacliment of a debt is 
completed b} receijit of the debt (Bankruptcy Act, 1883 (46 k 47 Viet, 
c. 72, 8. 45 (1) (2)). 

“Receipt of the debt** means actual receijit {Butler Wearing, 1885, 
17 Q. B. I). 182; ho re Trehcarne, 1890, 63 L. T. 323). 

It is not intended to discuss at any length the details of garnishee 
procedure, full particulars of which will be found in 21u’ AnpMal Practice, 
1898, and other works; and see Attachment of Debts. The following 
is the briefest possible summary of the stejis sulisequent to service of the 
order nid : — 

The garnishee can either admit or dispute the debt. 

Admission of Liability by Garnishee . — If he admits it, he should not,' 
before order absolute, pay the^ebt to the judgment creditor ifrnrner v. Jmes, 
1857, 1 H. & N. 878); but should either pay the money into Court, or 
attend on the adjourned hearing, when an absolute order will lie made. 
In such case, in the absence of notice of bankruptcy proceedings against 
the debtor, or of prior equities binding the debt, the garnishee can with 
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safety pay the judgmeut creditor. Payment under threat of execution to 
the judgment debtor has been lield to operate as a discharge to the 
garnishee as against the judgment creditor {Turnhtll v. Sobertson, 1878, 
47 L. J. C, P. 294). A voluntary jmyment, however, is not a discharge 
(Mai/oj* of London v. London Joint-Stock Bank, 1881, 6 App. Cas. .*193 — a case 
of foreign attachment in the Lord Mayor’s Court, on which ancient juris- 
diction the garnishee process in the High Court is founded). l*aymeut into 
Court or execution levied against tlie garnishee amounts to a discharge 
(Order 45, r. 7 ; see Culvcrhoanc v. Wickcns, 1868, L. U. 3 C. P. 295). 

Dispute of Liahiliiy , — In the event of the garnishee neither jwiying the 
del)t into Court nor appearing, on return of the summons, to dispute the 
debt, the Court may order execution to issue against him (r. 3). 

A garnishee, who allows an order absolute to go against him by default, 
cannot be heard to say that there was no attachable debt, even though such 
defence would have been open to him if he had appeared to dispute 
liability XRandall v. Lithgow, 1884, 12 Q. 11. D. 525). 

Issue nmy he directed, — Should the garnishee disjaiU' his liability, an 
issue may l)e directed to try such liability (r. 4). 

Set-off, — In determining the liability of tlic garnisliet* (|UC8tions of set-ofi’ 
as between himself and the Judgment debtor can be tlisposed of, and the 
iccount between tliem taken, the jmlgment creditor standing in tlie shoes 
of the debtor. Where the question is one which would have needed a 
cross-action, it cannot he set up against the judgment creditor (Stuiuorc 
V. Camphell, [1892] 1 11. 2J4). Nor can the garnishee raise against 

the execution creditor a set-off claimed by tlie garnisluu* himself against 
the creditor (Samjmn v. Seaton and Beer Rwy. Co., 1874, L. Iv. 10 Q, II. 28). 

Claim of Third Persons. — Whenever it is suggested by the garnishee that 
the debt belongs to some third person, or that a thiid ])erson has a lien or 
charge upon it, the Court may order such third person to tijipear and state 
the nature and particulars of his claim (r. 5). After hearing such thir<l 
jierson, or on his failing to appear, the Court may ordt*.r execution to issue 
to levy the amount due from the garnishee, or direct an issue to determine 
any question, and may bar the eJaim of the third ])erson, or make such 
order as shall in the circumstances be just (r. 6). 

Whenever there is a reasonable suggestion that tlu* money sought to be 
attached is trust money, and the debtor is not himself entitled to it (even 
tliougli the suggestion be not made by tlu^ garnishee), an order absolute 
ought not to be made, the proi)er course being for the mom^y to be paid 
into Court to abide impiiry {Roberts v. Death, 1881, 8 Q. 11. 1>. 319). 

Garnishee Order absolute is not a Final Order. — A garnishee order alisolute 
is not a final judgment within sec. 4 (J) (g) of the Ikinkrujitcy Act, 1883 
(46 & 47 Viet. c. 52), upon which a bankruj»tc‘y notice can he grounded 
{Ex parte Chincry, In re Chinery, 12 Q. B. D. 342). A judgment is not 
“ final,” and^xecution thereon is stayed, within the meaning of the section, 
so Icfiig as a garnishee order attaching tlie judgment debt is undischarged. 
Consequently a bankruptcy notice cannot issue on it {In re Connan, Ex 
parte Hyde, 1888, 20 Q. B. I). 690). 

Petition to unnd up a Company cannot be founded on it, — A judgment 
creditor who has attached a debt due from a comjiany is not a creditor of 
the company within sec. 82 of the Companies Act, 1862 (25 & 26 Viet. c. 89), 
and cannot prdlsent a winding-up petition {In re Comhwrd Weighing and 
AdvertHhing Maehine Co., 1889, 43 Ch. 1). 99). 

Solicitors Lien. — The lien of a solicitor for liis costs of recovering or 
preserving the property has priority over a garnishee order {DalUm v. 
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Garrold, 1884, 13 Q. B. D. 543 ; and see The Jeff Dwm^ 1867, L..R. 2 Ad. 
& Ec. 1 ; The Leader, 1868, L E. 2 Ad. & Ec. 314 ; Birchall v. Pugin, 1875, 
L E. 10 C. P. 397 ; Synipson v. Prothero, 1857, 26 L. J. Ch. 671 ,• PhMell 
V. Gonyngimm, 1859, 28 L J. Ex. 213). But the garnishee order is good as 
against the solicitor’s general lien {Hough v. Edwards, 1856, 26 L. J. Ex. 54). 

Setting aside Order. — In a case of mutual mistake a garnishee order 
absolute was set aside {Moore v. Peachey, 1892, 66 L. T. 198). • 

[As to attachment of debts generally, see Anderson on Execution, 
pp. 448-474 ; Cababe on Attaclmerd of Delts ; Chitty’s Arvh. pp. 927-940 ; 
Ilaniell’s Ch. Pr. pp. 941-948 ; Edwards on Exccutiou, pp. 349-374 ; Seton, 
jjp. 430-435.] 


Charging Order upon Stock or Shares. 

The method of execution which has next to be considered has had a 
short and uneventful existence.. Conferred l)y statute in 1838, enlarged 
by subsequent enactment two years later, and finally adopted by the Eules 
of the Supreme Court, the jurisdiction of the Court to-day is precisely the 
same, and is exercised in almost precisely the same manner, as was the 
case sixty years ago. When it is remembered how vast has been the 
increase of recent years in the particular class of property to which this 
mode of execution is applicable, owing to the development of joint-stock 
enterprise, it may well be a matter for surprise that a simpler and more 
direct process has not taken the place of a system whicli is at once dilatory 
and costly. 

Origin of Jarisdktion. — Prior to the Judgments Act, 1838 (1 & 2 Viet, 
c, 110), a judgment creditor could not by the ordinary process of execution 
' reach stocks or shares standing in the name of tlie judgment debtor in the 
books of the Bank of England, or of any jniblic company (see per Kay, L.J., 
In re iMvcsley, [1891] 2 Ch. pp. 7, 8). The remedy was supplied by secs. 
14, 15 of the last-named Act, the provisions of which were by the Judg- 
ment Act, 1840 (3 & 4 Viet. c. 82, s. 1), extended to dividends and 
interest on stocks and shares, and to funds in Court and the dividends 
thereon in which the debtor was beneficially interested. 

By Order 46, r. 1, of the Eules of Supreme Court it is provided as 
follows : — 

An order charging stock or sliares may be made by any Divisional Court, or by any 
judge, and the proceedings for obtaining such "order shall be such as are 
directed, and the effect shall be such as is provided by the Acts 1 & 2 Viet, 
c. 110, 88. 14 and 15, and 3 & 4 Viet. c. 82, s. 1. 

It will be seen, therefore, that the jurisdiction conferred on the Court rests 
entirely on statute. It is necessary for a due consideration of the subject 
to set out in extenso the statutory provisions referred to in the above rule. 

Secs. 14 and 15 of the Judgments Act, 1838, are as follows: — 

•? 

Sec. 14. And l)e it enacted, that if any person against whom any judgment shall 
liave been entered up in any of ller Majesty’s superior Courts at Westminster 
shall have any government stock, funds, or annuities, or any stock or shares of 
or in any public company in England (whether incorporated or not), standing 
in his name in liis own right, or in the name of any person in trust for him, it 
shall be lawful for a judge of one of the superior Courts, on the application of 
any judgment creditor, t« order that such stock, funds, annvities, or shares, or 
such of them or such part thereof respectively as he shall think fit, shall stwd 
charged with the payment of the amount for which judgment shaU have been 
so recovered, and interest thereon, and such order shall entitle the judgment 
creditor to all such remedies as he would have been entitled to if such charge 
had been made in his favour by the judgment debtor ; provided that no 

' ■ 
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profieedings shall be taken to have the benefit of such chaige until after the 
expiration of six cidendar months from the date of such order. 

Sec. 1^. And in order to prevent any person against whom judgment shall have 
l^en obtained from transferring, receiving, or disposing of any stock, funds, 
annuities, or shai’es, liereb}* authorised to be charged for the benefit of the 
judgment creditor under an order of a judge, be it further enacted, that every 
order of a judge charging any government stock, funds, or annuities, or any 
stpek or shares in any public company, under this Act, shall be made in the 
first instance ex yarte^ and without any notice to the judgment debtor, and 
shall be an order to show cause only ; and such order, if any government stock, 
funds, or annuities standing in the name of the Judgment debtor in his own 
right, or in the name of any person in trust for liim, is to be affected by such 
omer, shall restrain the Governor and Company of the Bank of Knglaiia from 

E ermitting a transfer of such sUick in the meantime and until such order shall 
e made absolute or discharged ; and if any stock or. shares of or in any public 
company, standing in the name of the judgment debtor in his own right, or in 
the name of py person in trust for him, is or are to be affected by any sucli 
order, shall in like manner restrain sUch public company from ptu*miiting a 
trahsfer thereof ; and that if, after notice of such order to the person or jiersoiis 
to be restrained thereby, or in case of corporations to any authorised agent of 
such corporation, and liefore the same order shall he discharged or made 
absolute, such corporation or person or persons shall permit miy such tranter 
to be made, then and in such case the corporation oi* person or pei’soiis so }>er* 
mitting such transfer shall lie liable to the judgment I'reditor for the value or 
amount of the property so charged and so transferred, or such ]»jirt thereof as 
may be sufKcient to satisfy his judgment ; and tliat nt» disjtosilion of the 
judgment debtor in the meantime shall be valid or effeirtual us against the 
judgment creditor ; ami further, that, unless the judgment debtor sliall within 
a time to be mentioned in such order show to a judge of one of the said superior 
courts sufficient cause to the contrary, tlie said order sliall, after proof of notice 
thereof to the judgment debtor, his attorney or agent, lie made absolute : 
provided tliat any such Judge shall, upon tlie application of the judgment, 
debtor, or any jierson interested, have full power to discharge or vary such 
order, and to award such costs upon such application as ho may think lit. 

Sec. 1 of the Judgments Act, 1840, by which the remedy provided 
by the previous statute was extended to dividends and to funds in Court, 
was, as amended by subsequent repeals, in the following terms : — 

The aforesaid j^rovisioiis of the said Act (i.e. 1 & 2 Viet. c. 110, s. 4) sliall lie deemed 
and taken to extend to the interest of any judgment debtor, whether in posses- 
sion, remainder, or reversion, and whether vested or contingent as well in any 
such stocks, funds, annuities, or shares as aforesaid as also in the dividends, 
interest, or annual produce of aii}" such stock, funds, annuities, or shares ; and 
whenever any such judgment debtor shall have any estate, riglit, title or interest, 
vested or contingent, in possession, remainder, or reversion, in, to, or out of any 
such stocks, funds, annuities or shares as aforesaid, which now are, or shall here- 
after be, standing in the name of the Accouiitaiit-( »eneral of the Court of Clian- 
cery, or in, to, or out of tlie dividends, interest, or annual produce thereof, it 
shall be lawTul for such judge to make any order as to such stock, hinds, 
annuities, or shares, or the interest, dividends, or annual prcKluce thereof, in 
the same way as if the same had been standing in the name of a trustee of such 
judgment debtor : Provided always, that no order of any judge as to any stock, 
funds, annuities, or shares standing in the name of the Accountant-General of 
•the Couit of Chancery, or as to the interest, dividends, or annual jproduce 
thereof, shall prevent the Governor and Company of the Bank of Kiigland, 
or any public company, from permitting any transfer of sucli stocks, funds, 
annuities, or shares, or payment of the interest, dividends, or annual produce 
thereof, in such manner as the Court of Chancery may direct, or shall have any 
greater effect than if such debtor liad chargiid such stock, funds, annuities or 
shares, or Ijie interest, dividends, or annual jjroduce thereof, in favour of tlie 
judgment cfeditor, with the amount of the sum to lie mentiimed in any such 
Older. 

Effect of Statutory Provisions . — ^The result of these provisions is shortly 
this. A judgment creditor, upon a judgment for the recovery of money, 
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luay obtain on ex parte application an order nisi charging with the payment 
of the judgment debt and interest stocks and shares standing in the name 
of the judgment debtor, or in the name of any person in trust for* him, and 
the dividends thereon. The order nisi operates to prevent transfer of the 
stock or payment of the dividends, and makes subsequent dealings by the 
judgment debtor inoperative as against the judgment creditor. If no 
sufficient cause be shown by the debtor at the time mentioned in* the order 
ivm the order will be made absolute. After the expiration of six months 
from the date of the order the judgment creditor may take the necessary 
steps to realise his charge. 

Practice, — As to the practice, see Annual Practice, 1898, pj). 841-844 ; 
Danieirs Oh, Pr, i)p. 984-941 ; Chitty’s Arch, in). 919-924 ; and see Chajrg- 
ING Okdek. 

It is necessary to consider — 

(1) In what cases the order is obtainable. 

(2) What interest can be charged. 

(8) What is the effect of the order. 

(1) In vimt cases the Order is obtainable, — Under the old practice the 
Court of Cliancery had no jurisdiction to make a charging order in respect 
of a judgment at law, thougli a stop order on a fund in Court could be 
granted in aid of a cliarging order obtained from a Court of law^ {Miles v. 
Prcsland, 1840, 4 Myl. Vv, 431 ; Hnlhcs v. Day, 1840, 10 Sim. 41). In 
the case of decrees and orders in Chancery for ijayinent of money, that 
Court liad power to make the order {Stanley v. Pond, 1844, 7 l>eav. 386). 
Under Order 46, r. 1, the order may be made by any judge of the High 
Court, and a preliminary charging order need not be obtained from the 
Court in which the judgment was awarded liefore application is made in 
the Chancery Division for a stop order {Hopewell v. Barnes, 1876, 1 Ch. D. 
630). 

Amount must be Liquidated, — A charging order can be obtained only 
where the amount is liquidated by the judgment ( Widycry v. Tepper, 1877, 
6 Ch. D. 364; Chadwick v. Holt, 1856, 8 l)e G., M. & G. 584; contri Burns 
V. Irving, 1876, 3 Ch. I). 291). So an order for payment into Court to the 
credit of a cause is not sucli an order as constitutes a judgment creditor 
within 1 & 2 Viet. e. 110 {Ward v. Shakeshaft, 1860, 1 Dea. & Sw. p 272). 
But the order may be obtained forthwith where the judgment provides for 
payment on or before a future day {Bagnall v. Carlton, 1877, 6 Ch. D. 130). 

Interest of Lunatic, — An order can be made in favour of the judgment 
creditor of a lunatic {Horne v. Pountain, 1889, 23 Q. B. D. 264); the order 
in sucli case should be unconditional, and should not leave to the determina- 
tion of the Lords Justices in Lunacy what part of the lunatic*s fund should 
bo charged (S. C.). 

Where Dcbtoi' dead, — The order cannot be made absolute where it appears 
that the judgment debtor was dead at the date of the or(Jpr nisi, for the 
section only allows the judge to make the order absolute after diearing 
what the judgment debtor has to say against it (i)er Cockburn, C. J., Finney 
V. Hinde, 1879, 4 Q. B. D. 102). 

Whed nmy be Charged, — To constitute a chargeable interest it must be 
shown that the debtor has a beneficial interest in the fund, and one which 
he can validly and effectually charge (see judgments m In re Leavesley, 
[1891] 2 Ch. 1). Thus, if the debtor be but a trustee of the fund for others 
no charging order is obtainable {In re Blakely Ordnance Co,,* 1870, 46 
L J. Ch. 3^ ; Gill v. Contiiuntal Union Gas Co,, 1872, L li. 17 Ex. 332). 
And it has been held that mere qualification shares standing in the name 
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of the debtor as nominee for other persons are not sliares standing in his 
name in his own right, and cannot therefore be charged (Cooper v. Griffin, 
[1892] 1 Q. B. 740 ', Howard Sctdkr, [189^] 1 Q. B. 1). 

Contingent iTvterests , — Contingent interests ctin be charged (Balccr v. 
Tynte, 1860, 2 El. & El. 897 ; Crcufg v. Taylor, im, L It. 2 Ex, 121). 

Trust Funds, — The fact that stock stands in the tuiiiie of a trustee in 
ti*ust for others as well as the debtor is no objection to an order c‘liarging 
the debtor’s interest ; it is none the less stock “ standing in name of any 
])erson in trust for him (l^mth- Western Loan and Discount Co. v. Bohertson, 
1881, 8 Q. B. D. 17); but if the debtor’s interest be an interest not in the 
fund itself, l)ut in the estate of wliich it h»rms part, such interest is not 
chargeable (Dixon v. Wrench, 1869, L. B. 4 Ex. 154). 

Interest of Married Women. — The interest of a married woman settled to 
her separate use with a restraint on anticipation cannot be charged {Stanletf 
V. Stanley, J878, 7 Ch. D. 589 ; Smith v. WhitUxI, 1886, 34 W. R. 414). 

Cash in Court, — Cash in Court not being dividends cannot be cJiarged 
under the statutory jurisdiction, for the statutory ])rovi8ions relate (»nly to 
stocks and shares, and the dividends and interest thcn»on : but under the 
general jurisdiction, and by way of ccpiitable executiem, a charging order 
may, it seems, be made (JJrereton v. Edwards, 1888, 21 (*>. i>. 1). 488). 

Find to Credit of a Lunatic. — A fund in Court standing to the credit of a 
lunatic maybe charged in favour of a judgment lireditor of the lunatic.( Horne v. 
Fountain, 1889, 23 Q. B. D. 264; In re Leavesley, [1891] 2 Ch. 1). 

Effect of Order. — A charging onler when made absolutcj takes ell'ect from 
the date of the order nisi (Haly v. Barry, 1868, L. R. 3 (3i. 452; Brereton 
V. Edwards, 1888, 21 Q. B. D. 488). 

The validity of the order depends, not u])on the capacity of the 
judgment debtor to give a valid charge, but ujkmi the validity of the 
judgment. Tlie sections which confer the jnriscliction must be rea<l as 
meaning that the judgment creditor is to have the sami* remedies, and the 
order of the judge the same effect, as if the judgment debtor had made a 
valid and effective charge in favoui- of tlie judgment creditor {In re 
Leavesley, [1891] 2 Ch. 1). A charging order founded on a judgment whicli 
was invalid is itself invalid {In re Onslmvs Trusts, 1875, li. 11. 20 Va\. 677). 

As to the meaning of the words in sect. 14 of the earlittr Act, “such 
order shall entitle the judgment creditor to all such remerlies as In; would 
have been entitled to if such charge had been made in his favour by the judg- 
ment debtor”; and of sec. 1 of the later statute, “ no oi'der of any judge shall 
have any greater effect than if such debtor had charged,” see judgment oi 
Erie, J., in Watts v. Barter, 1859, 3 El. & Bl. 743, referred to ^yith ajiiuoval 
by Kay, J., in In re Leavesley, uhi sup., p]>. 10, 11. It follows fi’om the rule 
that the cliarging order confers no more than the judgment debtor c(udd 
himself give, that it gives the judgment creditor no priority over a ]»rior 
charge, even tj^ough the interest be ecjuitable, and no notice have been 
given tty the trustee (Brearcliff v. iJoTriwjton, 18o0, 4 De C. & Sin. 122, 
In re Bell, Carter v. Stadden, 1886, 34 W. li, 3»63 ; and see Bnmtn v. Earl of 
Oxford, 1856, 6 De G., M. & G. 507; Scott v. Lord Hastings, 1858, 
4 Kay & J. 135). 

Lunacy, — To the extent of a charging order obtained l)y the judgment 
creditor of a lunatic upon a fund in Court to the account of the lunatic, 
sucli fund does not belong to the estate of the lunatic after his death, but 
the charging order must thereout be first satisfied (In re iMvesUy, [1891] 
2 Ch. 1). But during the life of the lunatic a charging order does not deprive 
the Court of the power to dispose of the fund for the benefit of the lunatic 
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(In re FUnderleUh, [1893] 3 Ch. 332), though the Court urill not hmke 'an 
order as against the creditors for the maintenance of the wife of a lunatic 
{In re WinkU, [1894] 2 CL 519). * 

Bankruptcy.— A. charging order nisi is not an execution against the 
goods of a debtor “ within sec. 45 of the Bankniptey Act, 1883 (46 & 47 
Viet. c. 52) {In re Hntchinmn, Ex parte Hutchinson^ 1885, 16 Q. B. D. 515), 
nor is it a “ transaction ” protected by sec. 49 of the same 'Act {In re 
O' Shea* 8 Settkment, Courarfe v. O'Shea, [1895] 1 Ch. 325). 

Discharge of Charging Order, — The proviso at the end of sec. 15 of 
1 & 2 Viet. c. 110 only applies to the order nvd, and application to 
discharge it must be made before the order is made absolute {Jeffreyes 
V. Reynolds, 1882, 52 L. J. Q. B. 55 ; Drew v. Willis, [1891] 1 Q. B. 450). 

Proeeedings to jyroieet Seenrity. — Proceedings to enforce the charge cannot 
be taken until after the expiration of six months from the date of the 
order. Meantime, however, the judgment creditor may take, proceedings 
to protect his security by suit {Bristed v. WilMns, 1843, 3 Had. 235), stop 
order (Watts v. Jefferyes, 1851, 20 L. J. Ch. 659), notice to the Paymaster 
(Brereton v. Edwards, 1888, 21 Q. I>. D. 488), or hy notice in lieu of 
distringas under Order 46, r. 3. (See Histuingas (Notice in lieu of.)) 

Proeeedings to enforee Charge, — The statute puts the execution creditor 
in the same position as a chargee under a charge created by the debtor. He 
must therefore, in order to enforce liis charge, take such proceedings as 
sucli a chargee could have taken. The remedy is by foreclosure proceedings, 
without which an order for sale cannot be made. Such order can only be 
obtained in an independent action (Ijcggotf v. Western, 1884, 12 Q. B. D. 
287). And the Judicature Act, 1873 (36 & 37 Viet. c. 66, s. 24), has made 
no difference in this resiicct (S. C.). Inasmuch as by the same Act (s. 34 
(3)) foreclosure proceedings are assigned to the Chancery Division, there is 
no power to commence proceedings to enforce a charging order in any other 
division of the High Court. Proceedings may be commenced by originating 
summons under Order 55, r. 5 a. 

Other Forms of Charging Order, — As to charging orders against a 
partner’s interest in the partnership, see infra. Execution against 
Partners. 

A charging order in lunacy under the Lunacy Act, 1890 (53 & 54 Viet, 
c. 5, a. 109), is not within Order 46, r. 1 (In re Cathcart, [1893] 1 Ch. 466). 

[As to charging orders generally, see Annual Practice, 1898; Daniell’s 
Ch, Pr, pp. 934-941 ; Seton, pp. 426-429 ; Cliitty s Arch, pp. 919-924 ; 
Anderson on Execution, pp. 475-488 ; Edwards on Execution, pp. 330-348 ; 
Bobbins on Mortgages, pp. 1357-1365; Shelford’s Real Property Statutes, 
pp. 454-457.] 

Sale of Debtor’s Interest in Land. 

A tenant by elegit has not, by mere force of his writ, a title enabling him 
to sell the lands of his debtor. The power is supplied by the Statutory 
provisions which will be briefly considered in this section. Not that, prior 
to the statute creating the power, the creditoi- was left entirely without 
remedy. The effect of the Statute of Westminster (13 Edw. i. st. 'l, c. 18) 
was to give the creditor a general charge on his debtor’s lands. Prior to 
the Judgments Act, 1838 ^1 & 2 Viet. c. 110), a judgmeiFt creditor desiring 
to leach interests in lands of his debtor not extendible under an elegit could 
file a bill in equity to remove the legal diflBiculty in a suit to redeem prior 
incumbrancers (Neale v. Duke of Marllmough, 1838, 3 Myl. & Cr. 407, and 
see judgment of Cottenham, LC.). Sec. 13 of the Judgments Act, 1838 
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(1 & 2 Viet, c. 110), converted the general charge conferred by the Statute 
of Westminster into a specific lien {Rolleston v. 1841, 1 Dr. & War. 

171). Tha section provided that a judgment should operate as a charge 
upon the debtor’s lands, and that every judgment creditor should have such 
and the same remedies against the lands so charged as he would be entitled 
to in case the judgment debtor had power to charge, and had by writing 
under his liand agreed to charge the same with the amount of the debt and 
interest tliereon. Subject, therefore, to the provisions of several statutes 
requiring for the protection of purchasers for value and mort^gees the 
registration either of the judgment or the writ, the judgment creditor could, 
by proceedings in Chancery, enforce in the cases to which the section 
applied the equitable charge conferred by it. The charge created by the 
section still e.xists {In re Anthony^ Anthony v. Anthony, [1892] 1 Ch. 450), 
though in some of the cases doubts have been expressed whether the section 
had not in elVect been repealed by 27 & 28 Viet. e. 112, s. 1 (see HatfM v. 
ffayiriH)d, 1874, 9 Ch. 229). The remedy, however, was at best a cum- 
brous and circuitous one, for by the express terms of the section no 
proceedings to enforce the charge could be taken until after the lapse of one 
3 'ear from the time of entering up the judgment. 

More direct and summary relief is supplied by the Judgments Act, 
1864 (27 & 28 Viet. c. 112). That Act, after providing that no judgment 
should aflhet any land until the land had been actually delivered in 
execution by virtue of a writ of elegit or other lawful authority (s. 1), 
enables the judgment creditor to obtain on petition in a summary way an 
order of the Court for sale of his debtor’s land. The provisions to that effect 
are as follows : — 

Sw. 4. Every creditor to whom any land of his debtor shall have been actually 
delivered in e.\eciitiou by virtue of any such judgment, statute, oi* recognisance, 
and whose writ or other process of execution shall he duly registered, shall be 
entitled forthwith, or at any time afterwards while the registry of such writ or 
process shall continue in force, to obtain from the Court of Chancery, upon 
j)etition in a summary way, an order for the sale of his debtor’s interest in such 
land, and every such petition may be served upon the debtor only ; and there- 
upon the Court, shall direct all siieh iiicpuries to be made as to the nature and 
jjarticulars of the debtor’s interest in such land, and his title thereto, as shall 
appear to he necessary or proper ; and in making such imiuiries, and generally 
in carrying into effect suen order for sale, the x>ractice of the said Court with 
re.spect to sales of real estates of deceased persons for the payment of debts 
shall l)e adopted and followed so far as the same may he found conveniently 
applicable. 

Sec. 5. If it shall appear, on making such inquiries, that any other debt due on 
any judgment, statute, or recognisance, is a charge on such land, the creditor 
entitled to the benefit of sudi charge (whether jirior or subsequent to the 
cliarge of the petitioner) shall be served with notice of the said order for sale, 
and shall after such service be bound thereby, and shall be at liberty to attend 
the proceedings under the same, and to have the benefit thereof ; and the 
proceeds of such sale shall be distributed among the persons who may be 
Ipnnd entitled thereto, according to their respective priorities. 

Sec. 6. Every person claiming any interest in such land, through or under the 
debtor, by any means subse([uent to the delivery of such land in execution as 
aforesaid, shall be bound by every such order for sale, and by all the proceedings 
consequent thereon. 

Two things tl^erefore are requisite to entitle the creditor to an order 
under the above sections — (1) There must be actual delivery in execution 
of the land; (2) there must l)e registration of the writ or other process of 
execution. 

Registration, — (See In re Pope, 1886, 17 Q. B. D. 743). Begistration is 
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now governed by the Land Charges, Eegistration, and Searches Act, 1888 
(51 & 52 Viet. c. 51, s. 6). 

Achml Delivery in Execution, — Tlie question of what amounts^to “actual 
delivery in execution ” within the section lias been the subject of many 
decisions. Where the sheriff* can deliver in execution the debtor’s land, 
and it has been so delivered, no difficulty of course arises. But there are many 
interests in land which are not extendible under an elegit, as (to take a very 
familiar example) where the interest is an equity of redemption. In such 
eases where there was a legal impediment to enforcing the judgment at law, 
the creditor could always, as we have seen, take ju’oceedings to enforce the 
judgment in equity. Formerly it was necessary that a writ of elegii should 
be issued, though nothing could be obtained under it (Neaie v. Duhe of 
Marlboroughy 1838, 3 Myl. & Cr. 467). That “ useless and absurd form ” 
(per Jessel, M. R, Anglo-Italian Bank v. Davies, 1878, 9 Ch. J). p. 285 ; 
per Thesiger, L.J., Ex parte Evans, In re Watkins, 13 Ch. D. p. 260) need 
no longer be followed, and it is now well established that the appointment 
of a receiver by way of equitable execution amounts to actual delivery in 
execution “ by any other legal authority ” within the words of the section 
(see on this subject, In re Duke, of Newcastle, 1869, L. R 8 Eq. 700; 
Champneys v. Barland, 1870, 19 W. R 148; Hatton v. Haywood, 1874, 
L. R 9 (3i. 229 ; Awglo-Italian Bank v. Davies, 1878, 9 Ch. D. 275 ; 
Ex parte Evans, In re Watkins, 1879, 13 Ch. 1). 252 ; In re Pope, 1886, 
17 Q. B. D. 743 ; Salt v. Cooper, 1880, 16 Ch. 1). 544 ; and cases collected, 
Seton, pp. 1722, 1723 ; Shelford’s Beal Property Statutes, pp. 477, 479. See, 
too, Equitaule Execution, infra). The result of the order of the Court is 
well summed up in the following words of Mellish, L. J. : “ The order of the 
Court effects as to equitable interests what the action of the sheriff* does as 
to legal interests ” {Hatton v. Haywood, 1874, L. 11 8 Eq. p. 236). 

Who may Apply. — A creditor to whom land has been actually delivered 
in execution is the only person entitled to apply under the section. There- 
fore plaintiffs in an administration action, in which sequestration had 
issued to compel payment into Court of a sum of money, were held not to 
be creditors within the section, nor the sequestrators {Johnson v. Burgess, 
1873, L. R 15 Eq. 398). 

Mode of Application. — The application is now made by originating 
summons (Order 55, r. 9 B). 

Form of Order. — See Seton, pp. 1712 et sqq . ; In re Cooper, 1889, 
37 W. E. 330. Preliminary inquiries have in some cases been dispensed 
with {In re Bithray, 1890, 38 W. R 60; fn re Caine Bu% Co., 1870, 
L R 9 Eq. 658). 

Priorities. — The priorities of judgment creditors are determined by 
the date at which the writ of elegU is lodged with the sheriff, not by 
the date of the judgment {Guest v. Cowhridge Bury. Co., 1868, L R 
6 Eq. 619). 

[See Dauieirs Ch. Pr. pp. 925-934; Seton, pp. 1712-1^23; Sielford’s 
Beal Property Statutes, pp. 477-479; Dart’s Vendors and PurehcLsers, 
pp 642-548.] 

Sale under Conveyancing Act, 1881. — In addition to the power of sale 
conferred by the statutory provisions we have just considered, a judgment 
creditor can, in an action *for redemption, obtain an or^er for sale under 
sec. 25 of the Conveyancing Act, 1881 (44 & 45 Viet. c.«41). It has been 
doubted whether, in such case, he can proceed before the expiration of the 
statutory period of twelve months prescribed by 1 & 2 Viet, a 110, s. 13 
(Dart’s Vendors and Purchasers, p. 543). 
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Equitable Execution. 

of Jurisdiction, — The mode of execution which has next to l)e 
considered was unknown to the old Courts of ( 'oniiuon l^iiw, thouj^li 
constantly resorted to in the Court of Chancery. Under the Judicature 
Acts it is available to a judgment creditor in all branches of the High Court. 
(As to thii jurisdiction in bankruptcy, see In re Govdk, Ex parte Officml 
Jteceivery [1896] 2 Q. B. 481.) Owing to the construction which has by 
judicial decision been placed upon a section of the Judicature Act, 187 J (36 
& 37 Viet. c. 66), to be presently reterml to, the system has in modern 
practice acquired a far larger importance, whilst it ‘is applied with much 
greater ease, than was the case when it was confined to the Courts of 
Equity. 

ir/w’yi Available, — This process is usually termed E(iuiUil»le Execution. 
It is available to a judgment creditor on a judgment or order for vet*.o\'ery 
by or paynfent to any person of money (see Order 42, rr. 3, 28) where he 
is unable to reach the property of his debtor by the ordinary methods of 
execution. 

Definition, — The strict accuracy of the term “Equitable Execution” has 
been questioned in some recent cases; thus in In re ^Shephard, AtJdns v. 
dhephard^ 1889, 43 Ch. D. 131, it w^as said that etjui table execution is not a 
mere form of execution, but a relief producing the sjime l)euelit us execution 
properly so called. Equitable execution is not like legal exi^cution ; it is 
equitable relief which the Court gives because executimi at law (*amu)t l»e 
bad. It is not execution, but a substitute for execution (S. C., j)er Bowen, 
LJ., p. 137). It is a taking out of the way a hindrance which jirevents 
execution at common law (S. C., per Cotton, L.J., 135). 

Original Exercise of Jurkdwt ion in Ejuifg. — The following passage from 
Miflbrd on Chancery PleadingSy ed., p. 120, cited in the judgment of 
Davey, L.J., in the recent case of Hawk v. Beanehamp, [1894] 1 0- B. 801, 
illustrates the principles on which Courts of Ecpiity acted in applying this 
remedy : — 

“ Courts of Equity will also lend their aid to enforce the judgments of 
Courts of ordinary jurisdiction; and therefore a bill maybe brought to 
obtain the execution or the benefit of an elegit, or a fieri facias, when 
defeated by a prior title, either fraudulent or not extemling to the whole 
interest of the debtor in the property upon which the judgment is j)ro])oscd 
to be executed. In some cases where Courts of Equity formerly bmt their 
aid the legislature has by express statute provided for the relief oi creditors 
in the Courts of Common Law, and consequently rendere<l the exercise of this 
jurisdiction in such cases unnecessary. In any case, to procure relief, the 
creditor must show by bis bill that he has proceeded at law to the extent 
necessary to give him a complete title.” The passage in (luestion concludes 
as follows : “ Thus in the cases alluded to, of an elegU and fieri faxias, he 
must shotf^ that Tie has sued out the writs, the execution of which is avoided, 
or the defendant may demur, but it is not necessary for the plaintiff to 
procure returns to those writs.” 

The power of the Court to grant equitable execution was in the Court of 
Chancery usually exercised in cases where a debtor had an interest in lands 
not extendible umler an elegit. It is, however, available in the case of 
equitable interests in the.debtor^s chattels, and of his chostis in action. 

Mode ofi Equitable Execidion , — The mode of granting equitable execution 
is usually by the appointment of a receiver. The power of the Court, 
however, is not confined to this remedy. Thus, in the case of cash in Court 
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not l^>eing dividends, and therefore not capable of being reached by a 
statutory charging order, the C!ourt can now, in virtue of its general juris- 
diction, and by way of equitable execution, make an order charging such 
cash in favour of the judgment creditor {Brereton v. Edwards, 1888, 21 
Q. B. D. 488). In a proper case also equitable execution may take the shape 
of an injunction {Thornton v. Finch, 1864, 4 Gilf. 515); and in several cases 
an injunction has been granted in aid of equitable execution by appointment 
of a receiver (Oliver v. Ijowther, 1880, 28 W. E. 381 ; GUkt v. Gillet, 1889, 14 
P. D. 158 ; Westhead v. Riley, 1883, 25 Oh. D. 413). 

Effect of Jiidicature Act, 1873, s. 25 (8). — The power of granting receivers 
has been greatly enlarged by sec. 25 (8) of the Judicature Act, 1873 (36 & 
37 Viet. c. 66), which provides that a receiver may be appointed by an 
interlocutory order of the Court in all cases in which it shall appear to the 
Court to be just or convenient that such order should be made (see Anylo- 
Italian Bank v. Davies, 1878, 9 Ch. D. 275). Whenever, therefore, it appears 
to the Court "just or convenient” that a receiver should be appointed, the 
discretion conferred by the section will be exercised in the direction of 
making the order. 

The discretion, however, will be exercised on certain well-defined 
principles. Thus, relief will not be granted now in cases where before the 
•Fudicature Act no such relief could have been obtained {Holmes v. Millage, 
[1893] 1 Q. B. 551 ; Manchester and Liverpool District Bank v. Parkinson, 
1888, 22 Q. B. I). 173 ; Harris v. Beauchamp, [1894] 1 Q. B. 801 ; Wills v. Imff, 
1888, 38 Ch. D. 197). Before the Act " Courts of Equity gave relief where 
a legal right existed, and there were legal dijfficulties which prevented the 
enforcement of that right at law. The existence of a legal right is essential 
to the exercise of the jurisdiction” {Holmes v. Millayc {^ihi sup.), per 
Bindley, L.J., p. 555). Therefore a receiver ought not to be appointed 
where there is no impediment to legal execution and no special circum- 
stances making the appointment "just or convenient,” nor where it is shown 
that the property can be taken in legal execution {Manchester and Liverpool 
District Bank v. Parkinson, 1888, 22 Q. B. D. 173). There is no jurisdiction 
to appoint a receiver merely because under the circumstances of the case it 
would be a more convenient mode of execution {Harris v. Beauchamp, [1894] 
1 Q. B. 801). Again, the order will not be made unless the proper parties 
are before the Court {In re Shephard, Atkins v. Shephard, 1889, 43 Ch. D. 
131). And again, in very small cases, where the expense is disproportionate 
to the benefit, the application will be refused {I. v. K., W. N. (1884) 63 ; 
K. S. C. 188J», Order 50, r. 15 A). Subject, however, to such considerations as 
above stated, there is now no limit to the power of the Court to appoint a 
receiver, provided that it be proved to be "just or convenient.” 

In what Cases Granted. — It would take us too far to attempt anything like 
an exhaustive enumeration of the cases in which an order for equitable 
execution ciin be obtained. It must suffice to direct attention to some of 
the leading decisions on the subject as illustrating the prihciples^n which 
the Court acts. 

The subject appears naturally to divide itself into two main heads : — 

1. Equitable execution in respect of land. 

2. Equitable execution in respect of personal property. 

Equitable Execution ayqinst Land. — Under the practice of the Court of 
Chancery, where land was not extendible under an elegitwon account of 1^1 
obstacles, it was necessary that an elegit should be issued, and a bill to 
remove legal impediments was demurrable which did not allege the issue of 
the writ. Tlie leading authority on the subject is Neaie v. 7^ Duke of 
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MarU)or(yil^h, 1838, 3 Myl. & Cr. 407, which, and especially the judgment of 
Cottenham, L.C., should be consulted (see, too, Anffcll v. Draper^ 1686, 
1 Vem. 698; Shirky v. Jratis, 1744, 3 Atk. 200). In An^lo- Italian Sank 
V. Davies, 1878, 9 Ch. D. 275, and in Sx jmrte Evans, In re Watkins, 1879, 
13 Ch. I). 252, the issuing of a writ which could by no possibility result 
in satisfying any part of the judgment was denounced as ** a useless and 
absurd form.” Accordingly no ckgit need now be issued, but the Court will, 
when satisfied that the case is one for relief, make an order for a 
receiver. 

Effect of Order, — The order operates as a charge on the land {Ex parte 
Evans, In re Watkins, {uhi svp.)), and aniounts to “ actual delivery in exe- 
cution within sec. 1 of the Judgment Ljiw Amendment Act, 1864 (27 & 
28 Viet. c. 112), so as to entitle the judgment creditor to apply for an order 
for sale under sec. 4 of that Act (Hatton v. Haywood, 1874, L U. 9 Ch. 229 ; 
Anglo- Italian Bank v. Davies, 1878, 9 Oh. D. 275; Salt v. Coojwr, 1880, 16 
Ch.' I). 544; Soiitk v. Cowell, 1881, 6 Q, B. 1). 75 ; In re Pope, 17 Q. B. D. 
743). In Aw jlo- Italian Bank v. Davies, Salt v. Cooper, Smith v. Coivell, the 
interests of the respective debtors were equities of redemption, and therj 
fore not extendible under an elrgit. In In re Pope, however, the interest 
was a legal one subject to prior equitable charges, and an clegit might have 
issued, but equitable execution was belt! the more convenient remedy con- 
sidering the difticulty (»f w’orking out the rights of a judgment creditor 
under an elegit in such a case. 

A debtor’s equitable reversionary interest in the ]n*oceeda of the sale of 
land cannot be reached by iin elegit ; in such a case it is proper to appoint a 
receiver (Tyrrell v. Pa inton, [1895] 1 Q. B. 202). 

The rents and profits of the <lebtor s land will be collected by a receiver 
apjx»inte(l by way of etjuitalile execution, as in other cases. The judgment 
creditor, by obtaining the ap])ointment of a rc^ceiver, is put in the position 
of being able to bring an action to redeem ])ri()r incumbrancers (Beckett 
v. Bmkley, 1874, L. 11 17 Eq. 435). Whether he is entitled to an order for 
sale or for foreclosure, quwre (Seton, p. 1 723 ; Dart’s Vendors and PnrekoMrs, 
p. 543). 

Priorities, — Tlie receiver will be appointed subject to the rights of prior 
incumbrancers. The judgment creditor bikes subject to all existing eijuities. 
He cannot, by giving notice of the order granting Iiim equibiblc execution, 
obtain priority (Arden v. Arden, 1885, 29 (’Ii. D. 702). 

Segistration, — The order must be registered under tlie Dind (Charges, 
Registration, and Searches Act, 1888 (51 & 52 Viet. c. 51, s. 5), in order to 
be binding against a purchaser for value (s. C). 

Bankruptcy. — By sec. 45 (1) of the Bankruptcy Act, 1883 (46 & 47 
Viet. c. 52), an execution creditor will not be entitled to retain the benefit 
of his execution unless he has completed it l>efore the date of the receiving 
order in bankr^tcy, and before notice of the presentation of any petition 
by or agirinst the debtor, or of the committing of any available act of 
bankruptcy by him. An execution against land is completed by seizure, 
or, in the case of an equitable interest, by the apf>ointment of a receiver 
(8. 45 (2)). 

Equitable Execution in re^^M of' Interests in Personalty, — Precisely the 
same principles a»ply in the case of personal property of the debtor as 
guide the Court in granting equitable execution in the case of interests in his 
realty (seef Manch^er and Liverpool Bank v. Parkinson, 1888, 22 Q. B. D. 
173, where it was held that the order would not be made where there was 
no legal impediment to seizure of the goods under a fieri foouii), 
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Debtor' H Chom in Action, — Equitable execution has been granted in the 
case of a fund in Court payable to the debtor {Westhead v. RiUy, 1883, 
25 Ch. I). 413) ; of the debtor’s reversionary interest under a will {Fuqglc 
V. Bland, 1883, 11 Q. B. D. 711 ; Tyrrell v. Painton, [1895] 1 Q. B. 202); 
of his share in a syndicate {In re Coney, Coney v. Bennett, 1885, 29 Ch. D. 
993, where the debtor was abroad and therefore could not be attached). 

Married Women. — Equitable execution has been gi'anted OTer the 
separate property of a married woman {Bryant v. Bull, 1878, 10 Ch. D. 
153 ; In re Pewee & Waller, 1883, 24 Ch. D. 405). But it will not be 
granted where the married woman is restrained from anticipation {Hill v. 
Cooper, [1893] 2 Q. B. 85). And a receiver cannot be appointed of the 
arrears of income subject to restraint on anticipation due after the date of 
the judgment {Hood-Barrs v. Cathcart, [1894] 2 Q. B. 559; Whiteley v. 
Edwards, [1896] 2 Q. B. 48) ; but secus as to the arrears due at or prior to 
the judgment {Hood-Barrs v. Heriot, [1896] App. Cas. 174). 

Under the Married Women’s Property Act, 1893 (56 k 57 Viet. c. 63), 
sec. 2, costs payable by a married woman under the provisions of the Act 
may be enforced by appointment of a receiver. 

Orders for Payment of Mone>y into Court — Such orders may be enforced 
by appointment of a receiver {In re Coney, Coney v. Bennett, 1885, 29 Ch. D. 
993 ; In re Whiteley, Whiteley v. Ijcaroyd, 1887, 56 L. T. 846). 

Where not Available. — Orders have been revised in the case of future 
earnings {Holme^s v. MUlage, [1893] 1 Q. B. 551); of pensions made inalien- 
able by statute {Lucas v. Han'i% 1886, 18 Q. B. D. 127; Crowe v. Price, 
1888, 22 Q. B. D. 429); of entrance fees of a theatre {Cadogan Lyi'ic 
Theatre, [1894] 3 Ch. 338). 

Tiile of Receiver when Complete. — ^When tlie receiver has completed his 
security his title relates back to the date of tlie order appointing him {In 
re Evans, Ex parte Watkws, 1879, 13 Ch. D. 252). 

Effect of Order. — An order appointing a receiver of the goods of the 
debtor does not constitute tlie judgment creditor a secured creditor within 
sec. 9 of the Bankruptcy Act, 1 883 {h re Dicldnson, Ex parte Charrington, 
1888, 22 Q. B. D. 187 ; In rc Potts, Ex parte Taylor, [1893] 1 Q. B. 648). 
Nor does it make him a secured creditor within sec. 87 of the Companies 
Act, 1882 {Croshaw v. Lyndh^irst Ship Co., [1897] 2 Ch. 154). 

&tle of Goods. — The Court has no power to make a declaration of 
charge upon a judgment debtor’s reversionary ]iersonalty in favour of a 
judgment creditor who has obtained an order for equitable execution 
{Flcgg V. Prentis, [1892] 2 Ch. 428 ; De Peyrecave v. Nwholson, 1894, 42 
W. R 702). 

Practice. — It is no longer necessary to institute a separate action in 
order to obtain the appointment of a receiver {Anglo-Italian Bank v. 
Davies, 1878, 9 Oh. D. 275 ; Salt v. Cooper, 1880, 16 Ch. D. 544). The term 
^‘interlocutory order” used in sec. 25 (8) of the Judicature Act, 1873, is 
not confined to an order made between writ and judgment,’ but » 3 ans an 
order other than final judgment, and whether before or after judgment 
{Smith V. Cowell, 1881, 6 Q. B. D. 75). 

Tlie application should not be made ex parte, except in cases of great 
urgency {Lucas v. Harris, 1886, 18 Q. B. D. 127 : In re Potts, Ex parte 
Taylor, [1893] 1 Q. B. 648> 

Relief against Receiver. — A party seeking relief agaJhst improper acts 
of the receiver should apply in the action in which the receiver has been 
appointed {SearU v. Choat, 1884, 25 Ch. D. 723). 

It is not intended here to deal with any questions afifecting receivers 
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generally, or their duties (see Keceivers ; and see R. S. C., 1883, Order 50, 
rr. 15 a-22). 

[As •to Equitable Execution generally, see Anderaon on Etxxmtion, 
p|>. 489-510; Jklwards on Execution^ pp. 296-.‘i30; Cabaln^ on AttachmcfU 
of Debts and Equitable Execution \ Kerr on Receivers ', Scton, pp. 666-669; 
Bidinq CaseSy vol. x. pj). 570-613.] 

Other Modes of Enfoucinci Juix;mknts ry Order. 

Before finally passing from the subject of execution against projierty, 
attention may be directed to certain remedies which, even if not strictly 
to be classified as modes of execution, alVord facilities in cerUiin cuises for 
enforcing judgments or orders of the Court. 

Execution of Distrumenis hy Order of Court. — The dudiciiture Act, 1884 
(47 & 48 Viet. c. 61), s. 14, provides that where any jH.‘r8on neglects or 
refuses to, comply with a judgment or order directing him to execute any 
conveyance, contract, or other document, or to endorse any negotiable 
instrument, the Court may, on such terms and conditions (if any) as 
may be just, order that such conveyance, contract, or other document shall 
be executed, or that such iiegotialde instrument shall be indorsed by such 
j)erson as the Court shall nominate for that purpose ; and in such wise the 
conveyance, contract, <locument, or instrument so executed or indorsed 
shall operate and be for all jairposes available as if it had been executed or 
indorsed Ijy the person originally directed to execute o]‘ indorse it (see 
In re EdvmrdSy Ouxn v. EdicardSy 1885, ;»3 W. R. 578; I/owarth v. Ilorvarth, 
1886, 11 r. 1). 68; In re Cathearty [189:1] 1 Ch. 466). 

Execution of Coutraefy ctc.y hy Order of Court. — Order 42, r. 30, of the 
Rules (»f tlie Suju’eme Court ]U‘(»vides that if a mandamus, mandatory order, 
injunction, or judgment for s]>ecitic ]Knformance of a contract be not 
comtdied with, the Coui’t ora judge, besides or instead of proce?edings against 
the disobedient party for c'onUmijit, may direct that the act nMjuired to 
lie done may be done so far as jiractie^ible by tln^ party by whom the 
judgment or order has been ol>tained, or some other jierson a]>]>ointed by 
the Court or judge, at the cost of the disobedient jMirty, and \ipon the 
act being dtnie the expenses incurred may ho ascertainc<l in sucdi manner as 
the Court or a judge may direct, and execution may issue for the amount 
so ascertained, and costs. As to this rule, see Mortivicr v. WUso'iiy 1885, 33 
W. 11 927. 

Vestiny Orders. — By the Trustee Act, 1893 (56 & 57 Viet. c. 53, as. 
30-33), wliere any Court gives a judgment or makes an order directing 
the sale or mortgage of any land, the Court may make an order vesting the 
land in the purchaser or mortgagee, or may aiqioint a person to convey the 
land (see Vesting Order). 

B . Execution against the Person. 

Besi^ the modes of execution against property which have already 
lieen discussed, the party desiring to enforce a judgment or order is in 
certain cases entitled to apply to the Court for leave to issue process against 
the person of the defeiulant. In dealing with the question of execution 
against property, it has been seen that the methods in use are numerous, 
some of them of uery ancient origin, otliein the result of more modern legis- 
lation, and that tKby vary according to the form of the judgment and the 
nature of the property which it is desired to reach. A far less extensive 
field of observation has to be covered in considering the forms of execution 
available against the person. And this for two reasons. In the first place, 
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personal process can be resorted to in comparatively few cases, whilst it is. 
not available on judgments for enforcing mere money demands (by far the 
largest class^ unless in cases within the exceptions to sec. 4 of the TDebtors 
Act, 1869 (32 & 33 Viet. c. 62). Secondly, the methods of enforcing such 
execution, so far from being numerous, are but two in number. Formerly, 
indeed, a judgment creditor was entitled, on a judgment for payment of 
money, to a writ of capias ad satisfaciendum (familiarly known as a ca, sa.), 
under which he could take his debtor^s body in satisfaction of the debt. It 
is stated in a practice work of great authority that a ca. sa. may still be issued 
in certain cases (Chitty*s Ar^h. p. 891). However that may be, for practical 
purposes the writ has been obsolete since the abolition of imprisonment 
for debt ; it will not therefore be discussed here. The only methods of 
execution against the person which it will be necessary to consider are — 
(1) Attachment; (2) Committal. 

Distinclion between Attachment and Committal. — Before proceeding 
further a few remarks may be made upon the difierence between attach- 
ment and committal. The distinction is a fine one, and since the Judicature 
Acts of no great importance. Each process being founded on contempt, and 
the result of each being in effect identical, it is unciuestionable that popularly 
attachment and committal are treated as convertible terms, and “ attaching ” 
or “ committing ** a defendant as but synonymous names for the same pro- 
cess. As will be seen presently, the two remedies differ as to service 
necessary, and as to the officer charged with the duty of carrying them into 
execution respectively. In some of the cases tliis latter has been treated as 
constituting the sole distinction between attachment and committal (see 
Sprunt V. Ptigh, 1 878, 7 Ch. D. 667 ; Harvey v. Hanmy, 1884, 26 Ch. D. 644 ; 
R V. County Court Judge of Lambeth, 1887, 1888, 36 W. R 475). In 
Callow v. Yountj, 1887, 56 L. T. 147, however, the question was considered 
by Chitty, J., who pointed out that there was a real difference between the 
two remedies — ** Committal was the proper remedy for doing a prohibited 
act, and attachment was the proper remedy for neglecting to do some act 
ordered to be done.*' This distinction may be still important in some 
cases (see the valuable memorandum on the subject by Mr. Eegistrar 
Lavie, printed in the footnotes to In re Evans, Ex parte Noton, [1893] 

1 Ch. 282), though practically abolished by Order 42, r. 7. 

Weit of Attachment. 

*^The process of attachment is as antient as the law itself, and 
this is necessarily so ; for if laws were witliout a competent authority 
to secure tlieir administration from contempt they would be vain and 
nugatory. A powei*, therefore, in the Supreme Courts of Justice, to 
suppress such contempts, by the attachment of the offender, results from 
the first principles of a judiciary, and must be an inseparable attendant 
upon every superior tribunal ; and accordingly we find that the jurisdiction 
to attach for contempt has in fact been exercised as early as, the'tftftnals of 
our laws extend ” (Stephen's Commentaries, 12th ed., vol. iv. p. 304). 

Form . — In form an attachment is a writ addressed to the sheriff 
requii’ing him to attach the defendant to answer for liis contempt (see 
Form R S. C., App. H, No. 12 ; Daniell's Ch. Fm'ms, p. 397). 

It is provided by the Eiiles of the Supreme Court, 1883, that a writ of 
attachment shall have the same effect as a writ of attachment issued out of 
the Chancery Division formerly had (Order 44, r. 1). ' 

Difference between AttaehmerUs at Law and in Chancery . — ^A writ of 
attachment at law differed widely from one issued out of the Court of 
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Chancery^ the difference no doubt being due to the fact tliat Courts of 
equity acted in personam^ wliilst Courts of law acted in rein (see per 
Chitty, J., Harvey y, Harvey, 1884, 26 Ch. D. 644). At law an attachment 
was, except when issued to enfoix‘e jiayment of costs, a process of criminal 
character, the civil remedy being, in ease of a judgment for the payment of 
money, a ca, $a. It was only, again, where a contemi>t was committed in 
face of the Court itself, or where a iHjrsun had disobeyed a rule of Court 
made against him, that process in the nature of execMition could be taken 
against his person, and enforced by writ of atUehment (Edwards on 
Execution, p. 211; see Tidd’s /V. ]». 478). Leave was always required 
before the writ could issue. Prior to the Judiciiture Acts the writ always 
issued from the Crown side of the Court in all crises in the Queen’s Bench, 
whetlier the proceeilings were on tlie Crown sitle or Plea side of the Court 
(Short’s Crmvn Offiee rriutiir, ]>. ;i02). 

In Chancery the writ was employed both as inrme ja'i^cess to compel 
apticarance, and to enforce decrees and orders for payment of money, and 
decrees and orders to do other acts. VVe are not concerned to discuss the 
writ so far as related to lumic ])rocess. In other cases it usually issued wit;: 
out order on production to the ])roper otticer of tla^ order directing the act 
to be done and evidence of default in doing it (Cons. Order 29, r. o). At law 
a judgment creditor who elected to Like the ])ersoii of liisilebtor in execution 
to sjitisfy his debt was held to have lost his right to resort to the debto’s 
property. Alitcr in Chancery, “It never has been held, and cannot 
legitimately be held, that the seizing (»f the persfui of a debtoi’ for contempt 
of this Court is a I'elease of the debt against the property of that [wson ” 
(liohcrtH V. Ball, 1855, 8 Sm. G. 168). 

IFlicrc availahle . — A writ of attachment may issue in the following 
cases : — 

(1) On a judgment for recovery by or j)aymeut to any pei’son of money 

in cases within the exceptions to sec. 4 of the JJebtors Act, 1869 
(;32 & .*W Viet. c. 62, s. 4: Order 42, r. \\), 

(2) On a judgment fur j)ayment of money into Court in cases where 

attachment is authorised by law, ie, when they are within the 
exceptions of the Debtors Act, 1869, s. 4 (Onler 42, r. 4). 

(8) On a judgment for recovery of any ]»!‘ 0 |>erty other than land or 
money (Order 42, r. 6). 

(4) On a judgment requiring any person to do any act other than the 

payment of money or to abstain from doing anything (Order 42, 
r. 7). 

(5) Against the directors or other ollicers of a corporation on a judgment 

or order against such corjioration which has been wilfully disolKjyed 
(Order 42, r. 31). 

(6) Against a person failing to comjdy with any order to answer inter- 

rogatories, or for discovery or insiiection tif documents (Order 31, 
r. 21). 

(7) Against a solicitor upon whom an order against any party for 

interrogatories, or discovery, or insjKjction is served, and who 
neglects without reasonable excuse to give notice thereof to his 
client (Order 31, r. 23). 

(8) Against a solicutoi* not entering an apiafarance or putting in btiil or 

paying* money into Court in lieu of bail in an Admimlty action in 
* rem, in pursuance of his written undertaking so to do (Order 12, 
r. 18). 

Under Uie Debiore Act, 1869, s. 4.— The Debtors Act, 1869 (32 & 33 
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Yict. c. 62, s. 4), abolished arrest or imprisonment for making de&ult in 
payment of a sum of money, except in the following cases : — 

( 1 ) DefavU in payment of a penaUy, or turn in the nature of a pmaUy, other than a 

penalty in respect of any contract. 

( 2 ) Default in payment of any sum recoverable summarily before a justice or justices of 

the peace. 

( 3 ) Default by a trustee or person acting in a fiduciary capacity and m'dered to pay by a 

Court of equity any sum in his possession or under his control. 

( 4 ) Default by an attorney or solicitor in payment of costs when ordered to pay costs for 

misconduct as such, or in payment of a sum of money vdien ordered to pay the same 
in his character of an officer of the Court making the order. 

( 6 ) Default in payment for the benefit of creditors of any portion of a salary or othtr 
income in respect of the payment of which any Court haring jurisdiction in 
bankruptcy is authorised to make an order. 

( 6 ) Default in payment of sums in respect of the payment of which orders are in this Act 
authorised to be made. 

• 

Default by a Trustee^ etc. — A “ person acting in a fiduciary capacity in 
subsec. means a person who stands in a fiduciary relation towards any otlier 
person who may be entitled to call upon him to pay, whether sucli person is 
or is not the plaintiff, or one of the plaintiffs in the action in which the 
order for payment has been made {MarrU v. luyram, 1879, 13 Ch. D. 338). 
On this point the following aiithorities may be consulted : — Ditjby v. Turnery 
1873, 21 W. R 471 (attachment ordered against a trustee wlio had failed 
to comply with an order to transfer stocik) ; Presion v. Mherimjtouy 1 887, ^>7 
Ch. D. 104 (attachment ordered on default in payment into Court of a sum 
admitted by a trustee to be in his liands, and ordered to be brought into 
Court) ; Crowther v. Elyoody 1887, 34 Ch. D. 691 (the case of an auctioneer) ; 
Litchfield v. JoneSy 1887, 36 Ch. 1). 530 (the case of tlie London agent of a 
country solicitor); Li re Gent, Gent’Davisv. Jlamfty 1888, 40 Ch. 1). 190 
(the case of a receiver); Tinnuchi v. Smarty 1885, 10 P. 11. 184 (the case 
of an administrator wliose grant had been revoked). 

The words do not apply to the case of a partner who has received 
moneys on belialf of his finn {Plddocke v. Pu7iy [1894] 1 Ch. 343) ; nor of a 
director who has been ordered, under sec. 165 of the Companies Act, 1862, to 
pay the value of unpaid shares received by him from the promoter upon 
which no money had been paid (In ?y Diamond Fuel Co.y Metcalfe s case, 
1880, 13 Ch. D. 815); nor of a promoter ordered to repay money received 
under a fraudulent sale by him to the company (Phosphate Sewage Co. v. 
llartmarty 1877, 25 W. R 743); nor of a creditor who has received money 
from a bankrupt by way of fraudulent preference, and has been ordered to 
pay it to the trustee of the bankrupt’s estate (Fx parte Hoosoiiy In re Chap- 
man and ShaWy 1872, L. R 8 Ch. 231); nor an execution creditor who has 
made default in payment of an amount ordered to be paid to the claimant 
(Buckley v. Crawfwdy [1893] 1 Q. B. 105). 

“ Possession or Control.'' — For the purpose of bringing a trustee within the 
exception it must appear that the money ordered to be paid by hiBf has at 
some time or other been actually in his possession or under his control ; 
therefore no attachment can be issued against a trustee on an order direct- 
ing tlie payment of a sum eomixised of principal and interest not distin- 
guished, inasmuch as the interest might not at any time have been in his 
possession (Middleton v. Clmhestery 1871, L. R. 6 Ch. 152).« A trustee who 
has been ordered to pay money which he has neglected to recover is not 
within the exception (Ferguson v. Ferguson, 1875, L. R 10 Ch. 661); nor 
a trustee who is not proved ever to have had the trust moneys in his hands 
(In re Hickey , Hickey v. Colmcr, 1886, 35 W. R 53) ; nor a trustee who, 
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liaying improperly sold bonds in breach of his trust, has been ordered to 
make good the difference between their value at the time of sale and at the 
date of "the judgment respectively {In re Walker, Walker v. Walker, 1890, 
38 W. R 766, following C?yHm v. Tmniterrow, 1887, W. N. 201). The 
money need not have been in the sole jK)sse8sion or under the sole control 
of the trustee (Evans v. Bear, 1874, L. R 10 Ch. 76). 

Default hy an Attoi'iuy or Solicitor, etc. — As to subsec. (4), the follow- 
ing cases maybe consulted :—/?f re Rush, 1870, L. E. 9 Eq. 147; In re 
White, 1870, 19 W. R 39 (default in payment of balance found due on 
taxation); In re a Solicitor, [1893] 2 Ch. 66 (default in piyinent of costs of 
taxation); Tilmy v. Siansfidd, 1880, 28 W. 11. r>82 (attaclunent ordered 
against a solicitor on default l>y him of ])ayment of costs onlered to be jmid 
by him of vexatious and fi’ivolous proceedings) ; Jenkym v. Fereday, 1 872, 
L. R 7 C. P. 358 (default in iiayment of costs of an atdion brouglit by a 
solicitor >jdthout the plaintiti‘’s authority, ordered to be ])aid by the 
solicitor); In re Dudley, Ex parte Monet, 1883, 12 QK R D. 44 (default in 
j)ayment by a solicitor of a balance ordered to l)e paid to liis client). 

But where a solicitor is ordered to ]>ay costs sim]»ly m an unsuccessful 
litigant, he is not witliin tlie excei»tion (In re Hope, 1872, L. R. 7 Ch. 
523). 

Nature of Jurisdiction . — Disobedience by a solicitor to an order made 
against him as an officer of the Court is a contemiJt of a criminal nature, 
and process under subsec. (4) is of a ])unitive and disciplinary character, 
and not merely of the nature (d civil process (In re Freston, 1883, 1 1 B. 
D. 545; In re Dudley, Ex parte Monet, 1883, 12 Q. 1>. D. 44: In re Strony, 
1886, 32 Ch. D. 342; In re Wray, 1887, 36 Ch. 1). 1:18; In re (hey, [1892] 
2 Q. B. 440). 

Chanffc in Position of Debtor . — The fact tliat the solicitor has been struck 
oirthe rolls since the order was made is immaterial (In re Strony, 1880, 32 
Cli. D. 342). And, on the same princi]>le, a ]>arty who has betiii ordered to 
pay money as a receiver may be attached for non-]«iymciit, though he has 
ceased to be a receiver (In re (lent, (le?d~lMvis v. Harris, 1888, 40 Ch. 1). 
190). 

Periods to be considered. — Tlie rule was thus stated in In re Strony, 1880, 
32 Cli. 1). 342: Of the three jiossible j)eriods that can be looked at for 
ascertaining whether tlie person orderetl to ]uiy and making default holds 
the character of a trustee or jierson acl.ing in a fiduciary (japachy (sulis. 3), 
or a solicitor (subs. 4), viz. (1) the, act done, (2) the mder made, or (3) the 
default coininitted, the proper jieriod is, in case of a trustee the first, and 
in case of a solicitor, if not the first, at the latest the second. 

Waiver . — Where a solicitor had been ordered to pay a sum of money by 
a certain day, and afterwards an arrangement was made for payment by 
instalments, and he subsequently made default, it was held that no atUich- 
ment could is^iie for non-compliance with the original order (Harvey v. Hall, 
1873, L^Ti. 16 Eq. 324). But where, after default in complying with the 
order for payment, an order for attachment was made, and the parties pro- 
secuting such order agi*eed to suspend the writ njMin a payment on account 
being made, it was held that the right to enhace the writ of att/iclimetit 
W'as not gone (In re Fercday, [1895] 2 Ch. 437). 

Debtors Act, 4878, s. 1.— Owing to the harsh construction which the 
Judges felt compelled to give to 8iib8cc.s. 3 and 4 of the Debtors Act, 1869, 
8. 4, the Debtors Act, 1878 (41 & 42 Vic't. c. 54), was [lasscd. It appears 
to have been suggested by Sir George Jessel. See judguient of that learned 
judge in Harris v. Ingram, 1879, 13 Ch. D. p. 343. 
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Sec. 1 of the Act is as follows 

In any case coming within tlie exceptions numbered 3 and 4 in the 4th section of the 
Debtors Act, 1869, and in the 6th section of the Debtors Act (Ireland), 1872, 
respectively, or within either of those exceptions, any Court or judge, r^ing 
the order for payment, or having jurisdiction in the action or proceeding in 
which the order for payment is made, may inquire into the case, and (subject 
to the provisoes contained in the said sections respectively) may grant or 
refuse, either absolutely or upon terms, any application for a writ* of attach- 
ment, or other process or order of arrest or imprisonment, and any application 
to stay the operation of any such writ, process, or order, or for discharge from 
arrest or imprisonment thereunder. 

Effect of Act — It wa8 not intended by the Amendment Act to get rid 
of the penal clauses of the previous Act, but only to give the judges a 
judicial discretion to deal with those exceptional cases which the Legislature 
did not think of when it passed the previous Act ” {Marria v. Ingraviy 1879, 
13 Ch. D. p. 343, per Jessel, M. R). The Debtors Act was intended for the 
punishment of fraudulent or dishonest debtors, and is to that extent 
vindictive and intended to be so {iUd.), Mere inability to jiay is no reason 
for refusing attachment {In re Gent, Gent-l)avis v. Harris, 1888, 40 Ch. 
D. 190 ; and see In re Knonies, Doodson v. Turner, 1883, 52 L. J. Ch. 
685. See, too. In re Dudley, 1883, 12 Q. B. D. 44 ; In re Freston, 1883, 
11 Q. B. D. 545; In re Wray, 1887, 36 Ch. D. 138). 

It is not necessary in order to get an attachment against a trustee to 
prove actual moral culpability {Evans v. Bear, 1874, L. R 10 Ch. 76; 
Prestm v. Etherington, 1887, 37 Ch. D. p. 110). An attachment has been 
refused where no benefit could result, and bankruptcy proceedings would be 
embarrassed {In re Wray, 1887, 36 Ch. D. 138) ; and where the trustee had 
not been morally culpable, and liad derived no personal benefit from the 
misapplication of the trust funds {Aylesfm'd {Earl of) v. Earl Foulett, [1892] 
2 Ch. 60 ; and see In re Smith, [1893] 2 Ch. 1). 

Bankruptcy, — The protection afibrded by sec. 9 of the Bankruptcy Act, 
1883 (46 & 47 Viet. c. 52), does not prevent attachment issuing against 
persons within the exceptions to sec. 4 of the Debtors Act, for the remedy 
is punitive and disciplinary {In re Smith, Hands v. Andrews, [1893] 2 Ch. 
\ \ In re Edye, 1891, 39 W. R 198 ; In re Wray, 1887, 36 Ch. D. 138). 

Discretion, — The Court of Appeal will not usually interfere with the 
discretion under the Act exercised by the Court below {Preston v. 
Etherinyton, 1887, 37 Ch. D. 104; Crowther v. Elgood, 1887, 34 Ch. D. 698 ; 
In re Wray, 1887, 36 Ch. D. p. 146), unless the discretion has been 
exercised on an erroneous ground {In re Smith, Hands v. Andrews, [1893] 
2Ch. 1). 

Duration of Imprisonment, — Under the Act imprisonment is limited to 
one year. A note to that effect is now appended to the writ of attachment. 
No order for discharge is therefore any longer necessary {In re Edwards, 
Brooke v. Edtvards, 1882, 21 Ch. D. 230). See 0. 42, r. 5. ^ 

[As to the Debtors Acts and procedure thereunder, see OSWald on 
Contempt of Court, pp. 72-87 ; Vaughan Williams on Bankruptcy, pp. 
624-653 ; Seton, pp. 384-386.] 

General Principle , — With regard to the cases in which, as we have 
shown, the Rules of the Supreme Court provide that the remedy by 
attachment is available, the governing principle would <5eem to be this, 
that an “ ordinary contempt ” of Court has been committell by breach of an 
order made by the Court, or of an imdertaking given to the Ccfiirt ; and 
that therefore the party who suffei’s is entitled to invoke the aid of the 
Court by process of contempt, or, in other words, by writ of attachment or 
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order of committal (Order 42, r. 7). In cases which do not come within 
that rule, those, namely, in which there has been no breach of a jud^ent or 
order, bdt what is known as a “ special contempt,” committed by disrespect 
to the authority of the Court, it is submitted that the proper remedy is still 
order for committal rather than writ of attachment. 

Iwie of Attachment, Leave. — No writ of attachment can now issue without 
leave of -the Court or a judge (Order 42, r. 2). Tliis rule is of universal 
application, and the former practice of applying <\r jmrtv is gone {Ahud v. 
Riches, 1876, 2 Ch. D. 528 ; Japp v. Coo 2 )er, 187J), 5 C. V. D. 26 ; Eynde v. 
GoM, 1882, 9 Q. B. 1). 3;3o ; Rclniar v. FreemanUe, 1878. 3 Kx. D. 237). 

Service of Order. — Before applying, it is essential that tlie order sought 
to be enforced should be personally served, except in the case of an order 
for discovery {Joy v. Hadley, 1883, 22 Ch. D. 571). In a ]>roper case an 
order for substituted service can be obtained under Order 67, r. 6. 

The o?;der must bear the indorsement prescribed by Order 41, r. 5 
{Hampden v. WallU, 1884, 26 Ch. 1). 746 ; Trehernv v. Dale, 1884, 27 Ch. D. 
66 ; Peuee v. Pace, 1891, 67 L. T. 38.‘»), except in the ease of a merely 
prohibitive order {Selous v. Croydon Local Board, 1885, 53 L. T. 209). 
attachment was refused where the evidence failed to show that the copy 
order served bore the prescribed indorsement {Stoehion Football Co. v. Gaston, 
[1895] 1 Q. B. 453). 

The order must be served within the time fixed for doing the act 
ordered {Dujffuid v. Flwcs, 1840, 2 Beav. 268); otherwise a supjilemental 
order will be required, fixing a fresh time. Whether the term “ forthwith ” 
is a sufficient expression of time, quaere { Thomas v. Nokes, 1 868, L. li. 6 Eq. 
521 ; Gilbert v. Endean, 1878, 9 Ch. 1). 259). 

Servvx of Notice of Motion. — It has been much discussed whether 
j>ersonal service of a notice of motion h)r attachment is necessary (JJnmmmy 
V. Sabin, 1877, 5 Ch. 1). 511 ; Joy v. Hcullvy, 1883, 22 ( 'h. 1). 571 ; In re a 
Solicitor, 1880, 14 Ch. I). 152; Mann v. Pemf, 1881, 50 L. 3. (-h. 251 ; In 
re Bassett, Bassett v. Bassett, [1894] 3 (,’h. 179). In the last-named case 
North, J., refused to follow the previous decisions in In re Morris, Morris v. 
Fonder, 1890, 44 Ch. 1). 151, and In re Evans, Kvam v. Noton, [1893] 1 Ch. 
352, and to treat the filing of a notice of motion against a defc.ndant wlio 
had not appeared as sufficient service, it aiq>earing that the ajijdicant knew 
the address of the defendant. The true rule aj)pearB to be that stated in 
the memorandum of Mr. La vie {In re Evans, Evans v. Noion, [1893] 1 Ch. 
252 (71)), viz. that “ a notice of motion for leave to issue an attachment 
which, but for the judicature rules, the party moving would Iwive been 
entitled to issue without leave, does not require to be personally served, but 
that a notice of motion for leave to issue an attachment, which the party 
moving could never have issued without leave, re([uires, as before the Act, 
to be personally served.” 

Not only ^pust the notice of motion be served, but copies of the evidence 
on whiiffiTthe applicant intends to rely must be served at the same time 
(Order 52, r. 4 ; and see notes thereto and cases cited. Annual Practice, 
1898). 

By whom 07'de.r made. — The order for leave to issue an attachment 
must in all cases be made by the judge in ])erson. In the Queen’s Bench 
Division a judge* in chambers can give leave {Sam Kyrhurg v. Posnanski, 
1884, 13 Q. B. *0. 218). A master has no ix>wer to make the order 
(Order 54, r. 12 (a)). In the Chancery Division it is better tliut the order 
should be made in open Court {Dains v. Galmoye, 1 888, 39 Ch. D. 322 *, but 
see S. C., 1889, 40 Ch. D. 355). A master in lunacy can diiect an attachment 
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to issue to enforce the attendance of a supposed lunatic, but in ordinary 
cases he should refer such an application to the Court (In re JS., [18921 
1 Ch. 469). ^ 

Arrest — If the order for issue of the attachment be made, the writ 
will be issued in the Central Office, and lodged with the sheriff or other 
officer, whose duty it is to execute it with all speed. 

The sheriff may not arrest the defendant on a Sunday (Lord's Day 
Act, 1677, 29 Car. ii. c. 7, s. 6). As to the mode of arrest, see Mather's Sheriff 
Law, p. 177. As a rule, the sheriff cannot, on the principle of Semayne's 
case, which has been already referred to more than once, break open the 
outer door. But the principle does not apply to a case where the order 
for attachment is made by reason of wilful contempt or contempt criminal 
in its nature (and not merely a civil process to enforce a judgment in 
favour of a party). In such case the officer charged with the execution 
of the writ may, if necessary for the purpose of executing it, break open 
the outer door of the house of the person to be arrested (per Chitty, J., 
Harvey v. Harvey, 1884, 26 Ch. D. 644; and see Briggs* case, 1615, 1 Eolle, 
336; Burdett v. Ablott, 1811, 14 East, 1, and at pp. 157, 158). It would 
seem, therefore, that the outer door can only be broken in cases of 
contempts criminal in their nature, and the punishment for which is 
disciplinary (Oswald on Contempt, p. 116). 

Privilege from Arrest — Certain persons are privileged from arrest on 
civil process, as, c.g,, persons enjoying privilege of Parliament, ambassadors 
or their servants, officers of the Courts, and in particular all persons 
engaged in litigation, ettndo, morando, ct redeundo (MceldTis v. Smith, 1791, 
1 Black. H. 636 ; see Oswald on Contempt, pp. 133-147 ; and for a very full 
list of privileged persons, Mather's Sheriff Law, pp. 182-187). 

The privilege does not extend to cases of arrest for contempt of a 
criminal natm'e (Lechmcre CharltoiCs case, 1836, 2 Myl. & Cr. 316; Long 
Wellesley 8 cfise, 1831, 3 Euss. & M. 639; Onslow and Whallcfs 1873, 
L. E. 9 Q. B. 219 ; In re Gent, Gent-Bavis v. Harris, 1888, 40 Ch. D. 190); 
nor to cases where the attachment is of a punitive character (In re Preston, 
1883, 11 Q. B. I). 545 ; In re Dudley, 1883, 12 Q. B. D. 44). 

Costs, — The costs of an attachment are in the discretion of the Court 
(Abud V. Riches, 1876, 2 Ch. D. 528). A defendant cannot be committed 
for default in payment of the costs of an attachment (Michelthwaite v. 
Fletcher, 1879, 27 W. E. 793). 

Appeal — An appeal lies from an order for attachment or committal 
(Jarmain v. Chatterton, 1882, 20 Ch. I). 493). But secas, where the 
contempt is one of a criminal character, for then sec. 47 of the Judicature 
Act, 1873, applies (CShea v. ffShea, 1889, 15 P. D. 59). 

The discretion of the Court below will not be readily interfered with 
by the Court of Appeal (Ashworth v. Ouiram, 1877, 5 Ch. D. 943; Esdaik 
V. Vimr, 1880, 13 Ch. D. 421). ^ 

Retumi to Writ — As to the returns which can be made to writ of 
attachment, see Daniell's Ch. Pr. p. 887 ; Mather's Sheriff Law, pp. 198- 
204. In the event of a return of non cst inventus, the person prosecuting 
the contempt is entitled at his option either to resort to sequestration or 
to an order for the serjeant-at-arms (Daniell's Ch. Pr. pp. 888, 889). As 
to serjeant-at-arms, see G. vj L., [1891] 3 Ch. 126. •* 

Party in Contempt 'not entitled to be Parfies in contempt 

must clear their contempt before they can be heard. “ And ilpon this 
head it is to be observed, as a general rule, that the contemnor who is 
in contempt is never to be heard by motion or otherwise till he hath 
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cleared his contempt and paid the costs, as, for example, if he comes to 
move for anything or desires any favour from the Court, if the other 
side sayS or insists that he is in contempt, though it is but an attachment 
for want of an answer, whicli, if not executed, is only ten sliillings, and if 
executed, is twelve shillings and sixpence, yet even in this case he is not 
entitled to be heard until he liath jaiid these costs, however small they 
are” (Gilberts Forum liomanum, 102, cited; Edwards on Ej^exMiion.y. 225 ; 
and see DanielFs Clu Pr, p. 904). In modern practice the strictness of the 
rule has been greatly relaxed. 

IMscharf/e of Writ. — In case of irregularity in obtaining an imler for 
issue of the writ, an order can be moved for," for its discharge. In such 
case the provisions of Order 70, r. 2, must be comi»lied with. 

Release. — Incases not within the exceptions to sec. 4 of the Debtors 
Act, 1869 (as to which tlie imprisonment lasts for one year only, as has 
already been stated), an order for discharge must be obtained (see Seton, 
pp. 411-416). 

It cannot now be made a term of discharge that tlie defendant, who lais 
cleared his contempt, should pay the costs of his con tern j)t and of tb* 
action to discharge it ( Jackson v. Mmchy^ 1875, 1 Cli. 1). SO). Ihit cp. Wahp. 

(Committal. 

Conmittal distinyuM from Affac/mouf. — Tiu* main distinction 
between attachment and committal has already been ])ointetl out, viz. 
that attachment was ordered against a ]»ersmi for not doing wliat he was 
ordered to do, whilst he was committed for doing wliat he luight not 
to do. This difference, wliich, before the »ludicature Acts, was well 
established, is now to a great extent done aw\‘iy in conse(|uence of 
the terms of Order 42, r. 7. “A large class of castes, however, remains 
unaffected by this l ule ; as, for <^x;imi>le, wdier(‘ there is a bnwicli i>f an 
undertaking, misconduct towards a ward, interft*rcncc with a receiver, 
unjustifiable comments on a pending case, or what, may be called 
personal contempt of the Court, in noiu^ of which is theirs any enforce- 
ment of an order to do or al)stain from doing anything” (]\Ieniorandum of 
Mr. Registrar I^ivie, rc Emus, Ej -pari c AWon, [1H9:»] I ( ’h. 282 (?/)). 
Where it appeared that the proper rejiiedy was ccaiimittal and not attach- 
ment, and a motion for attachment w'as made, leave was given to amend 
the notice of motion {CalUno v. Youwj, 1 887, 56 L. T. 1 47 ). 

There are other peunts in wdiich the two ]>roC(\sses dilf(*r. Ai* atUich- 
nient is a writ addressed to tlie sheriff; committal is effected by an ruder of the 
Court, handed to the tipstaff, who executes it on ol>taiiiing the warrant of 
the Lord Chancellor. In the case of an order to commit, tlie contemnor is 
confined in Holloway Prison, instead of in the gaol of the county in which 
he was arrested (as is the case where the defendant is taken under an 
attachment). ^ 

Serdicc of Notiee of Alotion.^^’Yxi the case of a motion to commit, the 
service must in all cases be personal (Anycrsicin v. Jfnnt, ISOl, 6 Vc*8. 487 ; 
Ellcrton v. Tlm^sk, 1820, 1 Jac. & W. :i76; Jfopc v. (Wnicf/lc, 1868, 
L. R. 7 Eq. 254; Mandcr v. Fakkc, [1891] M Ch. 488); though in tineas 
in other cases, an order for sulistituted servi(*e t^n, where the circum- 
stances warrant nt, be obtained under Order 67, r. 6 {Mandcr v Falcke^ 
1892, 65 L. T. 454). 

The fules of the Supreme Court contain no special jirovisions with 
regard to committal. With the exceptions mentioned above, the [iractice 
is the same as in the case of attachment. 
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Where available . — Committal is mentioned in only two of the rules of 
the Supreme Court : — 

(1) A judgment requiring any person to do any act other than* the pay- 
ment of money, or to abstain from doing anything, may be enforced by 
(irUer^alia) committal (Order 42, r. 7). 

(2) An order for committal can be obtained against a sheriff who 
disobeys a notice to return a writ (Order 52, r. 11). 

Apart, however, from the above cases, in which the contempt to be 
punished consists of a breach of an order of the Court in which the party 
prosecuting such order has a direct interest, the remedy by committal 
would seem to be the proper one where there has been a direct or specM 
contempt of the Court. 

“ Direct contempt may be committed either by acts in the face of or 
within the precincts of the Court (sedentc cnrid), or by acts done away 
from the Court” (Oswald on Gonternpt, ip. 21). Contempts cojnniitted in 
the face of the Court are clearly punishalde mstanter l)y a summary order 
of committal. In other cases an application to the Court must be made on 
notice. 

Special contempts are of various kinds. It is beyond tlie scope of this 
article to attempt any enumeration of the different cases in which a 
contempt of this nature can be committed (see Oswald on Contempt ; and 
Contempt of Court). Generally, it may be said that any conduct tending 
to pervert the course of justice (such as intimidation of witnesses, interfer- 
ence with the officers of the Court in discharge of their duties, comments on 
a pending cause, whether written or published, which are likely to prejudice 
any party to proceedings) amounts to contempt, punishable by committal. 
And in such cases the Court will, where the offence is ju’oved, assert its 
authority, and make an order for committal against the guilty party. “ The 
object of the discipline to be enforced by the Court in the case of a contempt 
of Court is not to vindicate the dignity of the Court or the person of the 
judge, but to prevent undue interference with the administration of justice ” 
{Helmore v. Smith, 1 886, 85 Ch. 1). p. 455, per Bowen, L. J.). 

The Court, however, discourages motions to commit, where merely a 
technical case is made, and only an apology and costs asked for {Plating Co. 
V. Fanjiiharson, 1881, 17 Cli. D. 49 ; Hunt v. Clarke, In re O'Malley, 1889, 
37 W. E. 724 ; Metropolitan Mum', Hall Co. v. Lake, 1889, 60 L. T. 749 ; 
R. V. Payne, [1896] 1 Q. B. 577 ; In re ClemeixU, 1877, 46 L. J. Ch. 375). 

Order . — An order for committal for contempt of Court must specify in 
what particular the party was guilty of contempt, so as to enable him to 
purge liis contempt, and if the order does not contain the necessary 
particulars, it is b^ for uncertainty (JR. v. Lambeth County Court Judge, 
1888, 36 W. E. 475). 

[As to attachment and committal generally, see Anderson on Execution, 
pp. 68-156; Annual Praxticc, 1898; Chitty*s Arch. pp. 941-^54; Danieirs 
Ch. Pr. pp. 875-908; Edwards on Execution, pp. 229-267 ;*T!dather*s 
Compendium of Sheriff La%u\ Oswald on Contempt of Court \ Setbn, 
pp. 381-392, 404-416; Dan. F. 393.] 

Committal under DebtorH Act, 1869, s. 5. — Under sec. 5 of the Debtors 
Act, 1869 (32 & 33 Viet. c. 62), power is given to any Court to commit to 
prison for a term not exceeding six weeks, or until pavraent of the sum 
due, any person who makes default in payment of any debt due from him 
in pursuance of any order or judgment of that or any other dbmpetent 
Court. The power given by the section is, in the case of any Court other 
than the High Court, subject to certain restrictions, the principal of 
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which are that proof of means is necessary before an order for committal 
can be made> and that payment may be ordered by instalments. 

By sdb. 103 (1) of the Ilankruptcy Act, 1883 (46 & 47 Viet. c. 52), and 
rules thereunder, the jurisdiction is now assigned to tlie judge of the High 
Court, to whom bankruptcy business is assigned. And cp. voL iii. 545. 

All appeal from an order of a judge at chambers respecting 
committal lies to the Court of Appeal, and not to a Divisional Court 
{GencM V. Ldscelles^ 1884, 13 Q. B. D. 901). 

Ma'i'rkil Wormn, — No order for committal can be made against a 
married woman for non-payment of a judgment debt upon a judgment 
recovered against her, and payable out of lier separate property, l>y virtue 
of the Married Women’s Property Act, 1882 v. Morlnj, 1887, 

20 Q. B. D. 120 ; and see l}raycott v. Ifarrlmv, 1886, 17 Q. R. D. 147). 

Payment hy Instahienta. — No order for ])ayment by instalments can lie 
made after, a receiving order against the debtor {In re Nut ha! I, Ford v. 
Nuthall, 1891, 64 L. T. 241). 

No order for committal can be made in respect of prospective default 
of instalments {Stonor v. Foide, 1887, 13i App. Cas. 20). 

Punitive in Character. — An order for (*.omniitt(il is ]>unitive in 
its nature, and not merely a means of enforcing ]>ayment of a debt. It 
is therefore not an ‘‘attachment for debt” within the meaning of sec. 14 
of the Sheriffs Act, 1887 (50 & 51 Viet. c. 55) {MUdieU v. Simpmn, 1890, 
23 Q. B. D. 373 ; 25 Q. B. D. 183). 

Iridt Jndyment . — There is no jurisdiction under the Judgments 
Extension Act, 1868 (.‘»1 & :»2 V^ict. c. 54), to commit a judgment debtor 
upon the certificate of a judgment ()btained in Ireland and registered in 
England; for committal under the Debtors Act is not a [H'ocess of 
“ execution,” and the general words of sec. 1 of the Judgments Extension 
Act are controlled by sec. 4, and limited to “ execution ” under that Act 
{In re Watson, Ex parte Johnson, [1893] ] Q. B. 21). 

[See Vaughan Williams on Bankrujitcy, ])p. G29~63»;».] 

G. Execution against Particulau Persons. 

Against Married Women. 

The liability of married women in actions at law is dealt with under 
Husband and Wife (^.v.), and in dealing with the various modes of 
execution it has been stated in what cases their interests can be reached 
by process of execution. It only remains to state the practice on issuing 
execution on a judgment or order against a married woman. 

The Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75)» came 
into operation on Ist January 1883, but in the absence of any directions 
to the contrary, the form of judgment against a married woman, and writs 
of execution under such judgment, remained unaltered until February 1884, 
when, inishe case of Perks w. Mylrea, W. N. 1884, 64, Field, J., expressed his 
opinion that although it was right to sign judgment against a married 
woman in default or imder Order 14, the execution on such a judgment 
should only issue against her separate estate. In Bursill v. Tanner, 1884, 
13 Q. B. D. 691, it was held by Fiebl and Manisty, JJ., that an order for 
judginent, and judgment against a married wqpian under the Act, should 
contain a further* limitation restricting execution to “ such separate estate 
as the defendant is not restrained from anticipating, unless such restraint 
exists under any settlement or agreement for a settlement of her own 
property made or entered into by herself.” This form of limitation was 
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used in executions until November 1887, when it was superseded by the 
form prescribed in Scott v. MorUy^ 1887, 20 Q. B. D. p. 132. 

In lioUnson v. Lynes, [1894] 2 Q. B. 577, it was held that where a married 
woman was sued upon a bill of exchange accepted by her before marriage, 
her personal liability upon the contract at common law was not taken 
away by the Married Women’s Property Act, 1882, and that the plaintiff 
was in such a case entitled to a personal judgment against the married 
woman without the restriction prescribed in Scott v. Morley, supi'a. 

The effect of these cases on the practice of issuing execution against 
married women is to render it necessary that every judgment or order 
against a married woman should contain the limitation clause, if such 
is applicable; for in the absence of such limitation in the judgment or 
order itself it would, on issuing execution, be presumed to be a personal 
judgment or order within the ruling in Robinson v. Lyncs, supra, and 
execution would issue without limitation. 

Against Paktners. 

Judgment against a Firm, — Where a writ is issued against a firm 
in the firm name, judgment cannot be entered against an individual 
partner. The action being against the firm, the judgment must also 
be against the firm {Jachson v. Lichfield, 1882, 8 Q. B. D. 474). The 
special provisions applicable to execution by writ against partners have no 
relation to an action against partners sued individually in their own names, 

even though they be described as “ trading as & Co.,” but only to 

actions against a firm in the firm name, under Order 48 A of the Buies of 
the Supreme Court, 1883. 

When Available, and against Whom. — Order 48 A, r. 8, is as follows : — 

Where a judgment or order is against a firm, execution may issue : 

(a) Against any property of the partnership within the jurisdiction ; 

(h) Against any person who has appeared in his own name under Rule (5) or (6), 
or who has admitted on the pleadings that he is, or who has been adjudged to 
be, a partner ; 

(c) Against any person who has been individually served, as a partner, with the 
writ of summons, and has failed to appear. 

If the party wlio has obtained judgment or an order claims to be entitled to issue 
execution against any other jjerson as being a member of the firm, he may 
apply to the Court or a judge for leave so to do ; and the Court or judge may 
give such leave if the liability be not disputed, or if such liability be disputed 
may order that the liability of such persons be tried and determined in any 
manner in which any issue or question in an action may be tried and deter- 
mined. But except as against any property of the partnership, a judgment 
against a firm shall not render liable, r^ease, or otherwise affect any member 
thereof who was out of the jurisdiction when the writ was issued, and who has 
not appeared to the writ unless he has been made a party to the action under 
Order 11, or has been served within the jurisdiction after the writ in the 
action was issued. 

(а) Against Partnership Property. — Under this rule ex^cufwn on a 
judgment against the firm issues of course against the property of the 
partnership. The judgment must be against the firm in the firm name, 
otherwise no writ of execution can issue against the partnership property. 
See Partnership Act, 1890 (63 & 54 Viet. c. 39), s. 23 (1). 

(б) and (c) Against the Private Goods of a Partner. — If a partner is person- 
ally served with the writ as a partner and fails to appeal* execution issues 
against him as of course on proof of such service. And this includes a partner 
who, to the knowledge of the plaintifif, has left the business before action 
brought, provided he has been duly served {Wigram v. Cox & Co., [ 1894 ] 
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1 Q. B. 792). If he has not been served he cannot be rendered liable by 
an order made under the latter part of the rule (S. C.). The service and 
default here spoken of mean personal service of the writ and default of the 
jmrtiier before judgment entered, and where tlie writ was first served on tlie 
j>erson having the management of the business, and afterwards on a {mrtner, 
it was held that judgment entered against the firm before the expiration of 
eight days, from the second service wjis premature (Alden v. Beckley & Co,, 
1890, 15 Q. B. D. 543). Notwithstanding IJx parte Youny, 1881, 19 Ch. 
D. 124, and Baris v. Morris, 1883, 10 Q. B. I). 436, therefore, service of the 
writ and default prior to judgment are essential where there has been a 
dissolution of partnership to the knowledge of the plaintiff ( v. Cox, 
uhi supra). 

Under clause (i) of tlie above rule, execution on a judgment against a firm 
issues as of course against the private goods of any person wlio appears as, 
or admits on the pleadings that lie is, or lias been adjudged to be, a partner ; 
and this ajiplies to a married woman, for the mere fact that she is a partner 
is proof that she has separate estate {Eddowes v. Aryentine, etc,, Co,, 1890, 
62 L. T. 602). But it is subject to tlie exceptions referred to infra as to an 
infant partner and a partner out of the jurisdiction, and an individual 
trading as a firm. 

Order ayavmt a Person sonyki to he made Liahle , — The ajiplication under 
the latter part of the above rule is made by summons to a master in 
chambers, and in case of dispute an issue will be ordered (see Worcester 
Bnnklny Co. v. Trotter, 1887, 3 T. L. 11 708). 

Infant Partner . — As I’egards personal execution, an infant partner is 
exemj)t, but seeing that he has no claim upon any of the assets of the 
partnei’ship until after they liave been apjdied in ]>ayiuent of the liabilities 
of the imrtnership, and tliese assets win be made availalile for the benefit of 
the creditors of the firm (Loreli v. Beauchamp, [1894] A. C. 607), this exemp- 
tion does not opci’ate to exclude execution against ])ai tnershij) property. 

Partner out of the Jurisdiction . — Under the concluding words of the above 
rule a ])artner is liable to i)ersf»nal execution on a judgment against the 
firm, if he was sei ved with the \vrit either within tlie jurisdiction without 
order, or out of the jurisdiction by order, jirovided his liability as partner 
has been admitted or established by default, or otherwise under the rule. 
But if he was out of the jurisdiction when the writ was issued, and has not 
been served with the writ pursuant to order under Order 11, or subse- 
quently came wdthin the jurisdiction, and was served and made default 
prior to judgment, he is not liable to jiersonal execution. 

Individual Trculiny as a Firm . — An individual trading as a firm is not 
liable to personal execution under clause {c) of the above rule unless he 
has been personally served and has failed to appear. See Annual Practice, 
1898, p. 870 (w), “ Cases,*’ etc. 

Bankruptcy of one Partmr . — Where the partnership goods of a firm were 
sold unde»an^xecution, and during the fourteen days for which the sheriff 
held the money in pursuance of the Bankruptcy Act, 1890 (53 & 54 Viet, 
c. 71), 8. 11, notice of a receiving order against one of the partners was 
served on the sheriff, it was held that the bankruptcy of one of the partners 
did not interfere with the right of the execution creditor to the proceeds 
of his execution against the firm (Bibb v. Brooke £ Hons, [1894] 2 Q. B. 
338). • 

Charging Order on a Partners Interest in the Firm. — T’he process of 
obtaining a charging order on a partner’s share in the partnership property 
on a judgment against him individually was established by the Partnership 
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Act, 1890 (53 & 64 Viet. c. 39), s. 23.* Prior to that Act a judgment 
against a partner could be executed against the property of the firm in 
which he was a partner. Sec. 23 of the Partnership Act abolishes that 
procedure, and in its place empowers the Court to make an order charging 
the partner’s interest in partnership property. See Lindley on Partnership, 
6th ed., 362. 

Sec. 23 of the Partnership Act, 1890, is as follows : — 

(1) After the comniencement of this Act a writ of execution shall not issue against 
any partnership property except on a judgment against the firm. 

(2) The High Couii, or a judge thereof, or the Chancery Court of the County 
Palatine of Lancaster, or a County Court, may, on the application by summons 
of any jud^ent creditor of a partner, make an order charging that partner’s 
interest in the partnership property and profits with payment of the amount of 
the judgment debt and interest thereon, and may by the same or a subsequent 
order appoint a receiver of that partner’s share of proBts (whether alieady 
declared or accruing), and of any other money which .may be coming to him in 
respect of the partnership, and direct all accounts and inquiries^ and give all 
other orders and directions which might have been directed or given if the 
charge had been made in favour of the judgment creditor by the partner, or 
which the circumstances of the case may reqiiire. 

(3) The other partner or partners shall be at liberty at any time to redeem the 
interest charged, or in the case of a sale being directed, to purchase the same. 

(4) This section shall apply in the case of a cost book company as if the company 
were a partnership within the meaning of this Act. 

(6) This section shall not apply to Scotland. 

The summons spoken of in the above section is a judge’s summons, 
and usually asks for a charge on the interest of the judgment debtor 
in the partnership property, and that some person named may be 
appointed receiver. Where there is reason to suppose that the debtor will 
deal with his interest in the property on being served with the summons, 
the practice is to apply ex parte for an injunction to restrain him from 
doing so pending the hearing of the summons. See Annual Practice, 1898, 
vol. i. p. 845. 

Effect of ChargiTig Order , — The effect of a charging order on a partner’s 
interest in the firm is similar to that of a charging order on stocks and 
shares under the Judgments Act, 1838 (1 & 2 Viet. c. 110). See Lindley on 
Partnership, 6th ed., pp. 363-365 ; and see Charging Order, mpra, and 
cases there collected. Hut sec. 23 of the Partnership Act, 1890, does not 
contain the proviso at the end of sec. 14 of the Judgments Act, 1838, to the 
effect that no proceedings shall be taken to enforce the charge for a period 
of six montlis from the date of the order, but on the contrary provides that 
by the same or a subsequent order a receiver may be appointed of the 
partner’s share of the profits, declared or accruing. 

RigM of Copartners to Redeem the Irderest Charged , — See Helmorc v. Smith, 
36 Ch. D. 436, and cases there cited, and Lindley on Partnership, 6th ed., 
p. 365. 

Against Corporations. 

It is provided by Order 42, r. 31, of the Eules of the Supreme Court, 
that any judgment or order against a corporation wilfully disobeyed may, 
by' leave of the Court or a judge, be enforced by sequestration against the 
corporate property, or by attachment against the directoi;^ or other oflScers 
thereof, or by writ of sequestration against their property.* 

There are various statutory provisions with regard to execution against 
corporations to which it is proposed briefly to refer. 

Companies registered under the Companies Acts^ 1862 - 1890 . — By 
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sec. 85 of the Companies Act, 1862 (25 & 26 Viet. c. 89), the Court may at 
any time after the presentation of a petition to wind up the company, and 
before tlfe making of a winding-up order, restrain any action, suit, or 
proceeding against the comimny. lly virtue of sec. 138 the above provision 
extends to the case of a voluntary winding-up. See also sec. 197 as to com- 
panies registered under Part VII. of the Act, and sec. 201 as to unregistered 
companies* 

By virtue of sec. 24 (5) of the Judicature Act, 1873 (36 & 37 Viet. c. 66), 
an application to stay proceedings is substituted for the application to 
restrain them (In re Artistic Colour Print imj Co., 1880, 14 Ch. 1). 502). 

After w’iiiding-up order any attachment, sequestration, distress, or 
execution put in force against the estate or etVects of the company is 
absolutely void (s. 163). 

An execution is not “ })Ut in force until jH)8sesaion is taken (In re 
London and, Devon Biscuit Co., 1871, L 11. 12 Eq. 11)0; see Buckley, 
pp. 259-274, 430-432; Chadwyck-Healey, pp. 743-754). 

Railway Compa7iies. — By the lUilway Comi)anies Act, 1867 (30 & 31 
Viet. c. 127), 8. 4, the rolling-stock of a railway (H>mpany is ju'otecteii 
from execution, but a ]»erson who has rccovertHl judgment against tlio 
company may, on j)etitioii presented in the (3ianc.ery Division, obtain an 
Older for appointment of a receiver and manager of tlu* underbvking ; and 
all money received by such receiver and manager is, after due j)rovision for 
tlie woj’king expenses of the railway, to be a]q»lied under the direction of the 
Court in payment of tlie debts (»f the conqmny. 

By sec. 5, where any i»ro])erty of the company luis Ikhui taken in execu- 
tion, any question whether or not it is liable to be so taken, notwithstanding 
the Act, may be determined in a summary way on an a])))lieation by sum- 
mons to the Court out of which the execution issued, or to a judge of 
any one of the superior Courts of law, if the execution issued out of one of 
such Courts. 

As to the above sections, see In re Manchester and Milford, llwy. Co., 1880, 
14 Ch. I). 645; In re Cornwall Mi nr ml Jlwy. Co., i883, 48 L. T. 41; 
Midlaml Wayyon Co.w Potteries and Shrrwshury Rwy. Co., 1880, 6 (^. B. 1). 
36; In rc Birminyham and Lichfield liwy. Co., 1881, 18 Cli. D. 155 ; Great 
Northern Rwy. Co. v. Tahourdin, 188*1, 13 (^>. 15. 1). 320; In rc Mersi'y 
Rwy. Co., 1888, 37 Ch. 1). 610; In re East and JCrst India Dock Co., 1888, 
38 Ch. 1). 576 ; In re Hull, Barnsley and IVest Bidiny liwy. Co., 1887, 57 1j. T. 
82; In rc Eastern and MidlaMh liwy. Co., 1890, 45 Ch. 1). 367. 

The above provisions only }»rotect the rolling-stock. The lands of a 
railway company are extendible under an eleiiU (In re Cowhridyc Rwy. Co., 
1868, L li. 5 Eq. 413 ; In re Bishops WaWuun Rvry. t o., 1866, L K. 2 Ch. 
382 ; In rc Hull, Barnsley and West Ridiny Junction Rwy. Co., 1 888, 40 CJh. D. 
119). 

By sec. 6 ofjhc Itailway Companies Act, 1867, a scheme of arrangement 
may be filecTTn the Chancery Division. On this Ixdng done, by sec. 9, no 
execution, attachment, or other process against the f>ro]>erty of the c(»mi)aiiy 
shall 1x5 available without leave of the Court, to ixi obtfiined on summons or 
motion in a summary w’ay (see In rc Cainhrian Rv'y. Vo., 1868, L. K. 

3 Ch. 278 ; In rc East and West India Dock Co., 1890, 44 Ch. D. 38 ; In re 
Dm)nand Somerset •^wy. Co., 1865, L. K. 6 Eq. 616). 

Companies incorporated under the ComjHinics Clauses Conselidatio'n Act, 
1845. — In fhe case of companies incorporated under the Companies Clauses 
fConsolidation Act, 1845 (8 & 9 Viet. c. 10), it is provided by sec. 36, that 
oif any execution shall have been issued against the pnqxjrty or effects of 
VOL. V. 12 
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the company, and there cannot be found sufBicient whereon to levy such 
execution, then execution may be issued against any of the shareholders to 
the extent of their shares in the capital of the company not then paid up ; 
but no such execution can issue without leave given by an order made upon 
motion in open Court. 

By Order 42, r. 23, where a party is entitled to execution against any of 
the shareholders of a joint stock company, the party alleging himself to be 
so entitled may apply to the Court or a judge for leave to issue execution. 

The words Court or a judge in the above rule modify the requirements of 
the section. For the application may be made in Chambers instead of by 
‘‘ motion in open Court.'* 

The procedure prescribed by the rule takes the place of the old proceed- 
ings by scire facias. 

Companies sueing and sued in name of Public Officer , — Certain banking 
companies registered under the Country Bankers Act, 1826 (7 Geo. iv. c. 46), 
sue and are sued by a public olfficer (s. 9). By sec. 12, judgment recovered 
against the public officer is to have the like effect and ox)eration upon and 
against the property of the company, and upon and against the in’operty of 
every member thereof, as if it had been recovered against the company ; and 
by sec. 13, execution may be issued against any member for the time being of 
the company ; and if such execution shall be ineffectual, then, by leave of 
the Court, against any person or persons who was or were a member or 
members when the contract or engagement on which the judgment may have 
been obtained was entered into, or became a member at any time before such 
contract was executed, or was a member at the time of judgment obtained. 

Order 42, r. 23, expressly apidies to the case of a judgment against a 
public officer or other person rejn’esenting a company. The provisions of 
the rule therefore govern the case of a person desirous of applying the pro- 
visions of the Act against a member of the company. 

Companies estahlishcd by Lctters-Patent . — Companies established by 
letters-patent under 7 Will. iv. and 1 Viet. c. 73 may sue and be sued 
by a public officer (s. 3). All judgments, etc., obtained against such public 
officer shall have the same effect against the property and effects of the 
conapany, and also, to the extent of their liability as defined by the Act, 
against the persons, i)roperty, and effects of the individual existing or 
former members thereof as if such judgment had been obtained against 
the company, and execution shall be issued thereon accordingly. 

The jirovisions of Order 42, r. 23, apply where it is desired to issue 
execution against individual members of the company. 

[See Chitty’s Arch, pp. 1049-1091 ; Anderson on Execution^ pp. 
669-580.] 

D , Discovery in Aid of Execution. 

Oencrally , — In order to assist garnishee proceedings it w^as provided by 
sec. 60 of the Common Law Procedure Act, 1854 (17 & 18Tict. c. 125), 
that a judgment creditor might apply for a rule that his judgment debtor 
should be orally examined ** as to any and what debts were owing to him.” 
This provision is reproduced in Order 42, r. 32, and is thereby extended 
BO as to operate in aid of execution generally on orders as well as judgments. 
The former enactment, moreover, applied only to individuals, not cor- 
porations {Dickson v. Neaih and Brecon Bwy,^ 1869, L.'E. 4 Ex. 87), and 
only to debts owi:^. Both these defects are supplied by Order 42, r. 32, 
which specifically includes a corporation and provides for the examination 
of ‘Vany officer thereof,” and further extends the scope of the examination 
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to “ what debts are owing to the debtor, and whether Ae debtor has any 
and what other property or means of satisfj’ing the judgment or order/* 

Agatnd whom Order ohiaituible , — The term “ debtor *' includes any person 
against whom a judgment or order is made for the recovery or payment 
of money or costs (Order 42, r. 32), and any i>arty liable under a judgment 
or order other than for the payment of money (Oixier 42, r. 33). A 
married woman having separate estate is within the rule {Aylcsford v. 
G. W. It Co,, [1892] 2 Q. K G26), and also a garnishee agiiinst whom an 
order absolute has been made under Order 45 (ftuma v. 6VrW//, 1885, 33 
W. It. 583). Tliere is no iK)wer to order the examination of any person 
other than the debtor, or, in the case of a eorj)omtion, other than an officer 
thereof {Irmll v. Eden, 1887, 18 Q. R 1). 588). 

How obtained . — ^An order for examination of a judgment debtor os to 
means is obtained on summons to a master, which sliould be served at the 
address foi; service if he lias apjieared (Order G7, r. 2), or tiled in default 
against him if he has failed to appear (Order 67, r. 4). 

Screice of Order . — The order for examinatimi, after having l)een drawn up. 
must be taken to a master for an aiipointment to l>e made, and served 
personally on the debtcjr with an indorsement of the ajijHiintment, and at 
the same time the ]>arty ])rtjsecuting the order must tender to the debtor 
Siifficaerit conduct money to enable him to attend the place of examination 
(Protector E’nulowmrni Co. v. Whitlam, 1877, 3G L. T. 467). Hut he is not 
entitled to witness’s exjienses, but only t(» conduct money, as to the 
sufficiency of which the master is the proi>er judge (Heiukll v. Grundy ^ 
1895, 1 (i. B. 16). It was decided in a (.’ounty Coui t case that if the debtor 
resided in the town wliere the C.k)urt was held he was not entitled to conduct 
money {WiKh and iJorsct Panlcing Co. v. Loehe, 1891, 97 1-^. T. tlo. 15). 

Disdnidieme of the Order . — A debtor failing to attend and be examined 
in ])ursuance of the (mler served on liim is liable to attachment- (cp. 
Protector Endownumi Co. v. Whitlam, 1877, 36 L. T. 4G7) on jiroof of due 
service and of sufficient conduct money having been tendered. It is usual, 
however, to require the plaintill to obtain a second aj>pointment, and to 
again serve the debtor with notice thereof. 

All examinatiou under Order 42, r. 32, includes cross-examination of the 
severest kind, and the debt(»r is bound to answer all necessary (luestions 
properly askeil, with a view of ascertaining what debts are owing to him, 
and from whom they are due {Ilepnblic of Coda Jlim. v. titromlferff, 1880, 16 
Ch. D. 12), and whether he has any, and what other, ine^inK of witisfying 
the order (Order 42, r. 32). If the debtor refuses to answer ([uestions 
which the master considers ought to Ikj answered, the judgment creditor 
should a])ply for an order that the flcbtor do answer the (iuestions, and 
in case of liis disoliedience should proceed to attaidiment. 

Discovery in aid of J adfjments other than Money Jadymrnts . — Order 42, 
r. 33, prov ide^ that in the case of any judgment or order other tlian for the 
recovery orpayment of money, if any difficulty should arise in executing it, 
the party interested may apply to the Court or a judge, “ and the Court or 
judge may make such order thereon for the attendance and examination of 
any party or otherwise as may be just.” 

. E. Stay of ExECUTii)N. 

Provision of ftules of Supreme Court. — 15y Order 42, r 17 (&), it is 
provided that the Court or a judge may, at or after the time of giving 
judgment or making an order, stay execution until such time as they or 
he shall think fit. 



180 


EXECUTION 


R 27 provides AS follows : — 

No proceedings by audita (querela shall hereafter be used, and any ]^rty against 
whom judgment has been given may anply to the Court or a judge tor a stay 
of execution, or other relief against such judgment, upon the ground of facts 
which have arisen too late to pleaded, and uie Court or judge may give such 
relief and upon such terms as may be just. 

“ The process known as avdita querela was an action (called an .equitable 
action) which lay for a person who was in execution, or in danger of being 
BO, when he had matter to show that execution should not have issued 
or should not issue against him ” (Edwards on Execution, p. 40). 

Whether the Court will order a stay of execution in any particular case 
must depend upon the special circumstances. The discretion is a judicial 
one to be judicially exercised. Special circumstances must always be 
shown to induce the Court to grant a stay of execution {The Annot Lyle, 
1886, 11 P. D. 114; Bradford v. Youwj, 1884, 28 Ch. D. 18; Barker 
V. Lavery, 1885, 14 Q. B. D. 769). 

Bankruptcy of Judgment Debtor, — Under sec. 10 (2) of the Bankruptcy 
Act, 1883 (46 & 47 Viet. c. 52), the Court may at any time after the 
presentation of a bankruptcy petition stay any execution against the 
property or person of the debtor. 

Windimj~up of Company, — Sec. 85 of the Companies Act, 1862 (25 & 
26 Viet. c. 89), gives the Court power to stay further })roceedings in an 
action against the company after presentation of a petition to wind up ; 
sec. 87 provides that no proceedings shall, after winding-uj) order, be 
continued or commenced witliout leave ; whilst sec. 16»‘» makes any execution 
put in force after the conimencement of the winding up absolutely void. 

Stay pending Appeal. — The most usual ground for stay of execution is 
that an appeal is pending. The appeal itself does not oj)erate as a stay 
(Order 58, r. 16). An application to stay j)ending api)eal should be made 
in the first instance to the Court below (Order 58, r. 17). After application 
to the Court below, an application to the Court of Appeal may be made, 
which will be treated as an original application {CMgper v. Smith, 1883, 
24 Ch. D. 305). There is an absolute discretion in the Court to grant or 
refuse a stay {Attorney-General v. Emerson, 1889, 24 y. B. D. 56). As to 
the terms in which an order will be made, the following cases may be 
consulted : Merry v. Nickalls, 1873, L. E. 8 (Jh. 205 ; Morgan v. Elford, 
1877, 4 Ch. D. 352 ; Bradford v. Young, 1884, 28 Ch. D. 18 ; TJw Annot 
jAjh, 1886, 11 P. 1). 114; Barker v. Larevy, 1885, 14 Q. B. 1). 769). 

Where an action has been altogether dismissed there is no jurisdiction to 
stay proceedings pending an appeal, but the Court of Appeal will in a proper 
case grant an injunction to restrain the parties parting with property until 
the hearing of the appeal ( Wilson v. Church, 1879, 1 1 Ch. D. 576 ; see, 
however, Otto v. Lindford, 1881, 18 Ch. D. 394). 

Stay pending Motion for New Trial. — Pending a motion ^qr a new trial 
the Court of Appeal will not, except under special circumSSlnces, stey 
execution {Monk v. Bartram, [1891] 1 Q. B. 346). 

Stay pending Appeal to House of Lords. — Application in such case must 
always be to the Court of Appeal {The Khedive, 1879, 5 P. D. 1 ; Eamill 
V. Lilley, 1887, 19 Q. B. D. 83). Aa to circumstances which will induce 
the Court to order a staj^ see Wilson v. Church, 18795 12 Ch. D. 454 ; 
Th4t Batata, [1897] P. 118). * 

[As to Stay of Execution, see Chitty’s Arch. pp. 790-792 ; Anderson 
on Execulion, pp. 4-8 ; Edwards on Execution, pp. 39-43.] 

[See further, Attachment ; Attachment of Debts ; Charging Order ; 
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Contempt OF Court ; County Courts; Debtors Act; Extent; HusbXno 
AND Wife; Inferior Courts; Interpleader; Judgment; Receiver; 
Sherif? ; Stay of Execution ; Injunction.] 

[Auihorities . — Anderson on Exceulimi, 1889; Annual Prattice, 1898; 
Bacon’s Airidffmfnt of t/u' An w, 7th etl., 18;12; Buckley on the Com^panies 
Acts, 7th ed., 1897 ; CalMiln' on Attachment of Debts and Equitable. Ejceeution, 
2nd ed., J888; Chitty’s Archhold’s Practice, 14th ed., 1885; Chitty’s Forms, 
12th ed., 1883 ; Daniell’s Vhancery Practice, (ith «!., 1 882-84 ; Daniell’s 
Forms and Precedents, 4th ed., 188.5; Dart’s Vendors and PnreJiasers, 6th 
ed., 1888; Day’s C'ow(?>M>n Lmr Procedure -IcLs, 4th ed., 1872; Edwards on 
tlie Law of Execution, 1888 ; Gilliert on the Law of Eceeution, 1763 ; HeiJey’s 
Company Law and Praetlee, .’ird wl, 1894; Kerr on Erreirers, 2nd ed., 
1882; Lindley on Partnership, 6th wl., 1893; Matlier’s Compciulium of 
Sheriff Law, 1894; Oswald on Contempt of Court, 1892; Ihthhins on the 
Jmw of AtprUjwjes, 1897; Ruliny Cases, vols. x., xi., 1896, 1897; Setou’s 
Judyments and Oi'ders, btix in\., 1891-93: ShclforA’s Ileal J’rtqierty Statutes, 
9th ed., 1893 ; Smith’s Jjradiny Cases, 10th e<l., 1896; Tidd’s Praeiice of the 
Court of Kin/fs Jieneh, 1828; Vaughan Williams oii Imw and Practice n 
linnkruptcy, 6th eil., 1894; White and Tu<lor’.s Lead inq Cases in Equity, 
7th ed., 1897.] 


Execution— 

Of Criminals.— ^00. CKmk\. Felonies; Capital Tunishment. 

Of Deeds . — See Deed. 

Of Poicers . — See Powers. 

Of Statutory Powers. — 'rh<? term “ execution ” in this connection means 
execution with j)ro|)er care and skill {Clothier v. Webster, 1862, 12 
t.'. B. N. S. 790). 

Of Wills.— Sac Attestation ; Wills. 


Executive Government. — There is no sharp sepiration of 
legi.slative, executive, and judicial jaavers in the stiaictnre of our constitution 
such as is to he seen in foreign awstems framed under the influence of 
Montesquieu’s famous thefiry, although this theory was itself largely 
inspired hy the study of English institntitms. Historically, all these 
powers emanate fronl the t.'rown, and though now in great measure 
separated still retain traces of their common origin. Our supreme Ixigis- 
lature is the Crown in Parliament. The administration of jnstkic, though 
delegated to the judges, is carried on in tlie naim.'. of the Sovereign. Kxecu* 
tive authority still remains vested in the Crown, hut subject to well-defined 
limiutions both of law and custom. 'J'his executive authority of the Crown 
may be defiapd for convenience as including all those acts of government 
which the""Crown can lawfully do or authorise to he done withmit obtaining 
the concurrence of the two Hoirses in an Act of Parliament, though some 
of them in strictness belong rather to the sphere of suixtrdinate legislation 
than of executive action. The.se distwelifuiary iwwers, as they have lieen 
styled, of the Crown and its advisers, are in jart derived from the common 
laW and in part atetutory. In so far as these are derived from the common 
law. they are part of the royal Prerogative, and will be severally dealt 
with under tliat heading. Whether common law or statutory, they are all 
alike liable to be modified by sUtute, and to be restrained within legal 
limita by the Courts. In France and some other Continental natums the 
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thelbry of the Reparation of powers has been held to require that the acts 
of the executive Government should not be open to question in the ordinary 
Courts. Since the French Revolution special administrative tribunals con- 
taining a large official element have been constituted to deal with such 
questions, and a special body of droit administratif has been developed to 
apply to them. In England, and also in the United States, the ordinary 
Courts are competent to try such cases according to the ordinary rules of 
law, though something corresponding to droit admini^ratif may be found 
in certain rules of exception, such as the old prerogative maxim nullum 
tempus occurrit regi, the protection of the executive from vexatious question- 
ing in the exercise of official duty, etc. It may also be noticed that the 
English executive has no power of suspending the ordinary safeguards of 
law by proclaiming martial law {q^v,) or a state of siege, such as is provided 
by some foreign constitutions. 

The Grown as the Executive, — The executive authority of the Crown 
must not only be kept within legal bounds, but must also be exercised in 
the forms prescribed by the laws and customs of the realm. Some things 
must be done by Order in (council, others under the Great Seal in the 
custody of the Chancellor, others under the sign manual of the Sovereign 
countersigned by the Secretary of State. The Sovereign cannot now do 
any executive act, except dismissing a minister or proroguing or dissolving 
Parliament in person, without the intervention of some minister who may 
be held responsible for illegality or abuse. In the time of Elizabeth the 
judges resolved that the Queen’s warrant by word of mouth or under the 
signet was not sufficient authority to issue her treasure, but that it must be 
under the Great or Privy Seal {Mildmay's case, 11 Co. Eep. 91 a) ; and in 
modem times, when George iv, found a difficulty in affixing the sign manual, 
it was thought necessary to obtain an Act of Parliament to dispense with 
this formality. Still more recently another Act of Parliament was required 
to relieve the Queen from the necessity of signing every commission in the 
army. 

The constitutional rule that the Crown should act through, and on 
the advice of, ministers responsible to Parliament (see below) does not 
impair the right of the Sovereign to the fullest information, and the 
exercise of a legitimate influence. This subject has been already discussed 
under Cabinet, where the control exercised by the Cabinet in executive 
matters is also dealt with. Many executive acts in which the Sovereign 
does not personally intervene are none the less in law acts of the Crown 
though performed by ministers (Lord Campbell in Harrison v. Bush, 1855, 
5 El. & Bl. 344). A minister of the Crown may, however, be constituted a 
corporation sole for some purposes by statute, and so acquire rights and 
liabilities not incident to his character as a minister of the Crown {Hawley 
V. Steele, 1877, 6 Ch. D. 521). So the Secretary of State for India in 
Council is a corporation, and liable to be sued in certain cases. 

The Executive and the Courts, — ^The leading rule of law is^e personal 
immunity of the Sovereign expressed in the legal maxim that the king can 
do no wrong. No criminal proceeding or civil action will lie against the 
Crown. A remedy known as a Petition of Right {q,v.) is indeed avail- 
able if the Crown or its servants detain the lands or goods of the subject, 
and to obtain damages for breach of contract {Thomas v.^., 1875, L. R 10 
Q. B. 31), but no petition of right will lie for a tort {Carderhury v. B., 
1842, 4 St. Tri. N. S. 767). The maxim that the king can do flo wrong 
does not protect ministers of the Crown, for it has also been interpreted 
to mean that the order of the Crown will not justify an illegal act on 



EXECUTIVE GOVERNMENT 188 

the part of its sen*ants. “ As the Sovereign cannot authorise wrong to J>o 
done, the authority of the Sovei'eign would afford no defence to an action 
brought <or an illegal act coiimiitted by an oHicer of the Ci*own ” (Cook- 
bum, C.J.,in Feather v. i?., 1865, 6 11. & S. 257). No action, however, will 
lie against a minister of the Crown in his character as minister ; if he commit 
a trespass in regard to the person or projierty of another, he may be sued 
as a private person (Ealevjh v. Goschen, 1897," 14 T. L 11. 36 ; and see Act 
OF State). So an injunction might Ihj gmiited to restrain an officer of the 
Crown from committing a trespass, but it would be granted against him os 
a private individual and not as an officer of the Crown (ihul.). 

It is, however, possible that officers of the Crown, sui h as colonial governors, 
and naval and military tffiicers called uj»on to act in cireunistances of diffi- 
culty, might not be held liable for overstepping the strict bounds of their 
authority, and they would at least be entitled to an act of indemnity 
(see Forhes v. Cochrane, 1824, 2 St. Tri. N. S. 147 ; Fhili]) 2 ^}i v. Fyre, 1866 ; 
Keighly v. Bell, 1866, 4 F. & F. 790; Grant v. Secretary of State for India, 1877, 
2 C. P. I). 445). 

In trespass, it would ap])ear that an action may be maintained, not 
only against the subordinate actually committing the tresimsa, but also 
against the suj)erior ollicer w1k» gave the order (Cohbett v. tfrry, 1849, 4 Ex. 
Rep. 729 ; Baleifjh v. GoHchen, uhi snpraX On the other hand, an official 
su}H3rior is not responsible for the negligence of a subordinate, even when 
ai^pointed ]»y himself (Jjane v. Votton, 1701, 1 Kaym. (Ld.), 046; Nkholsan 
V. Mouncey, 1812, 15 East, 384 ; Canierhary v. It, 1842,4 St. IVi. N. S. 767). 

No action will lie in respect of acts done in the course of official duty. 
In actions for libel it has been exjircssly decided, on grounds of public? 
policy, that all statements made in the course of official duty are al)solutely 
privileged, and that the [u ivilege is not ousted by alleging malice (see Aimo- 
LUTE Privilege), and the same principle would ai»pear to apply where official 
acts are questioncil in other forms of action (Sutton v. JohnatMue, 17H6, 1 T. K. 
493, 1 R. li. 257); see, however, the cases in which the malicious abuse of 
naval or military authority has been held actumalilo. 

On the general principles of agency, and also on gnmnds of ]mblic policy, 
the officers of tlie Crown are not liable* on contracts entered inb) on Indialf of 
the Crown (Machcath v. Haldimaml, 1786, 1 T. li. 172 ; Gvlley v. Lord ralmer-^ 
ston, 1822, 2 St. Tri. N. S. 126.’»: Graiit v. Secretary of State foi' India in 
Council, 1877, 2 C. P. D. 445 ; Fahncr v. Ifnkhhmn, 1885, 6 App. Cas. 619 ; 
Dunn v. Majcdonahl, [1897] 1 Q. K 555). 

No mandamus w’ill 1)0 directed to th(? Crown, or “to any servant of 
the Crown simply acting in his ca]»acity of j?crvant,*' to enforce the 
performance of a duty owe<l to the Crown, even if one of the public is 
dainnihed by his refiLsal to a(*t. In such cases redress iniist be sought 
not in the Courts but in Parliament. On the other hand, a inandamm 
will be granted against officers of the Crown where a duty to the public is 
imposed oif^iem. It has now been decided, after some conflict of cases, that 
no mandamus will go against the Lords of the IVeasury to couipcd them to 
apply public money to the pur]) 08 e 8 for which it has been apiiropriated by 
Parliament, on the ground that their duty under the statute is to the Crown, 
and not to the public (It v. Lords Commisswners of the Treasury, 1872, 
L. R. 7 Q. B. 487). As to the distinction, ^see further In re NeUhan, 
1884, 12 Q. B. R ; A v. Commmwnm of Income Tcuc, 1888, 21 Q. B. D. 
313 ; A»v. Secretary of State for War, [1891] 2 Q. B. 326. 

The Executive and Parliament— kMhowgYi by law the executive power 
is vested in the Crown, yet we are riglitly said to have a parliamentary 
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executive in England, because by the custom of the constitution, the 
ministers of the Crown are nominated by the Prime Minister from the 
members of the Legislature, and depend for their continuance* in office 
upon retaining the confidence of the House of Commons. The United 
States constitution, following the strict theory of the separation of powers, 
has made the President’s ministers independent of Congress, that is to say, 
only removeable by impeachment. The French executive closely follows 
the English model, but it has recently been contended that the written 
constitution requires the ministry to possess the confidence of the Senate 
as well as of the Assembly. Parliamentary supervision over the conduct 
of the executive is largely exercised by putting questions to the ministers 
representing the different departments; and in case of an unsatisfactory 
answer, by moving the adjournment of the House, or a reduction of the 
minister’s salary in Committee of Supply, or a formal vote of censure. 
Either House may also appoint committees of inquiry, and^ embody its 
views in resolutions ; and lastly, there is the now disused weapon of impeach- 
ment. As to the restrictions under which these great powers should be 
exercised, see Cabinet ; and Todd, Parliamentary Government in England^ 
ed. Walpole, vol. ii. p. 164. 


Executive Judgement is a term not of English, but of Con- 
tinental law. In Nouvion v. Freeman, 1889, 15 App. Cas. 1, which was an 
action on a Spanish judgment which was described as “ reinaU ” or “ executive ” 
as distinct from plenary,” and was held by the House of Lords not to 
be a final and conclusive judgment upon which an action could be brought 
in an English Court. See Fokbign Judgments. 
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Orvjin of Executor and Administrator . — An executor, according to 
modern usage of the term, is the i>erson to whom the execution of a will 
of personal estate is by the testators appointment con tided. In the 
language of the canonists, such an executor was termed “ rxecutiv testa- 
mentarius*' the administrator of an intestate being distinguished as 
“ executor dativusi* and the ordinary of the tliocese as “ executor a kgc 
constitutus*' 

The otFice, if not the style, of executor was long known in England. 
He was originally a trustee, the confessor or some friend of ih<‘ dying man. 
to whom he made over i)art of his projieriy for the purpose of carrying o t 
his last wishes ; and in very early times the Cliurcli asserte<l a right to 
apply or superintend the apidication of l(*gacies in asuSy and com- 
])elled the executor, as trustee, to carry out the wislies of tlu^ deceased, and 
to obtain payment of the legacies by the ho res. Gradually the executor 
became the “personal ro)>resentativ(‘ (»f the testator. One of the cMirliest 
wills with executors is that of Henry ii., in which, however, the term itself 
is not usetl, but Glanvill (vii. G) uses the terms teatamruium and rxecutor. In 
the thirteenth century it was settled law that the ex(‘cutor should j»rove the 
will in the Court of tlic judge ordinary, generally the bisho]> of the diocese, 
wliere he was sworn to duly administer and account. In this cimtury it 
seems that by the general law a testator leaving neither widow nor cLild could 
dispose of all his moveable goods, but not more than (me half if he left a 
w'idow only, or a child or children only, the other half gc»ing to the widow 
or issue, and not more than one third if he left wid(»w ami child or children, 
one other third going to the widow, and the remaining third to th(^ issue. 
In the seventeenth century this rule of alienation }»revailed in the province 
of York, the city of London, and perha])S in some other towns, lait in the 
province of Canterbury the testator had a general ]»ower of <lisposition. 
Ultimately the old cornraon law nxlo was abolished, a.nd now by the Wills Act, 
1 Viet. c. 26, every person of full age is emj>ow-ered to be<iueath by his will, 
executed as reejuired by the Act, all ]>ersonal estate (scm; interpretation 
clause, s. 1) to which he shall be entitled (dther at law or in ecpiity at the 
time of his death. Dy the Court of Trohate Act, 1857, 20 & 21 Viet. c. 77, 
amended l)y 21 & 22 Viet. c. 95, the jurisdiction (»f the Ecclesiastical Courts 
over wills w’as abolished, and all wills were required to be proved in the 
Court of Probate, now by the Judicature Act, 1872, mei-ged in the Higli 
Court of JKftice (see s. 16 (6)), and rei)resented by the Probate, Divorce, 
and Admiralty Division of that Court (see s. 34). 

In early times to die intestate was equivalent to dying unconfessed, and 
in order to afford such remedy as was possible, the Church asserted a right 
to superintend the distribution of the intestate's goods. Bracton (f. 60 h) 
states that the administration of the deceased'sigoods belongs to his friends 
and to the ChurcB. In the thirteenth century it was settled law that the 
ordinary«could dispose of an intestate's goods in plos usus, after deducting 
the partes rationaiiles of the widow and children (if any), but without 
making any provision for the intestate's debts. However, in 1285, by the 
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Statute of Westminster 2, c. 19, it was declared that the ordinary should 
be bound to pay the intestate’s debts in like manner as an executor, but 
the residue was still left in the ordinary’s hands, until in 1357 the* Statute 
31 Edw. III. stat. 1, c. 11, provided that the ordinary should commit the 
administration of the intestate’s goods to his next and most lawful friends, 
and gave actions of debt to and against these administrators. This statute 
introduced “administrator” as a technical term; in the works of the 
canonists (as already mentioned) an administrator is termed ** executor 
dativus” Under the statute the administrator’s authority was derived from 
the ecclesiastical judge by a grant denominated “ letters of administration.” 
The jurisdiction of the Ecclesiastical Courts was abolished in this respect 
also by the Court of Probate Act, 1857, and administration was thence- 
forward granted by the Court of Probate, the intestate’s personal estate 
vesting in the judge of that Court until the grant, as formerly in the 
ordinary. By the Judicature Act, 1873, the jurisdiction of tl^e Court of 
Probate was, as already mentioned, transferred to the High Court of 
Justice, and assigned to the Probate, Divorce, and Admiralty Division of 
that Court. 

Wills . — As to the making, revocation, and republication of wills, and 
the capacity to make a will, and the wills of married women and soldiers 
and seamen, see Attestation ; Husband and Wife ; Will ; Women. 

Who can be Executor . — Generally any person capable of making a will can 
be made an executor. A corporation sole or aggregate can be an executor, 
and in the latter case administration with the will annexed will be granted 
to the corporation’s nominee {In the goods of Hunt, [1896] Prob. 288; but 
see Law, Guarantee, and Trust Society v. Governor and Company of Bank of 
England, 1890, 24 Q. B. D. 406); the appointment of a partnership firm is the 
appointment of the individuals composing it. An alien can be an executor 
(see the Naturalisation Act, 1870, 33 & 34 Viet. c. 14, s. 2). An infant 
may be appointed, but cannot act during minority, and, if sole executor, 
administration cum testajnento annexo will be granted to the infant's 
guardian, or as tlie Court thinks fit (see 38 Geo. iii. c. 87, s. 6 ; before this 
Act an infant could act at the age of seventeen years). If the infant is one 
of several executors, those who are of full age can act, and no grant of 
administration is required. In case of the poverty or insolvency of the 
person appointed, the Court of Chancery could control him by appointing 
a receiver. Idiots and lunatics are not capable of being executors. 
Formerly a married woman could not accept the office of executrix or 
administratrix without her husband’s consent ; the husband was entitled to 
administer the estate vested in his wife as such, and she could do 
aothing therein to his prejudice, and without him she could not sue or be 
sued. Now, however, under the Married Women’s Property Act, 1882, a 
married woman who is an executrix or administratrix, alone or jointly, may 
sue or be sued without her husband as if she were a feme sole (see ss. 18, 1), 
and her husband is not subject to any liability for a dcvastcU^ committed 
by her unless he has intermeddled in the administration (see s. 24). The 
husband need not join in the administration bond on the grant of administra- 
tion to the wife {In re Ayres, 1883, 8 P. D. 168). 

Appointment of Executors . — A testator may appoint a sole executor 
or several. An appointment of several with power te the survivor to 
appoint a new executor is good. The executor derive! his office from a 
testamentary appointment only ; if not expressly appointed he may be by 
implication, “according to the tenor,” as where a person is to have the 
testator’s goods to pay debts, or one is appointed executor if another will 
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not Where a totatrix appointed two persons “ trustees ” of her will, and 
expressed her wish that they should jmy her funeral and other debts, it 
was held that they w'ere thereby constituted executors according to the 
tenor {In the goods of Wilkinson, [1892] Prob. 227). There is a distinction 
between executors and overseers or coadjutors, who have no power to do 
more than overlook, and, if occasion arise, complain to the Court. An 
executor may be appointed in siibstitution for one who cannot or will not 
act, but such appointment, in the absence of express provision to tlie 
contrary, will not operate on the detxth of the original executor after 
acceptance of office. The appointment of an executor may l>e limited ns to 
time {e,y, during a term of years, or a minority, or upon attaining full age), 
or as to place, or as to different imrts of the property ; but as regards 
creditor they are all executors as one executor, and may be sued as one 
{Rose V. Bartlett, 1632, Cro. (3) 293). The apjK)intment may also be 
conditional,* and on condition precedent or subsequent, as ujwn giving 
security, or proving the will within a specified time. 

Chain of Reiiremntaiioiu — If a sole executor, or the survivor of several 
executors, dies before the estate has been completely administered, hi. 
executor will be the legal personal rejuvscntative of tlie original testator, 
and so on, as long as the chain is unbroken l)y an intestacy ; for an adminis- 
trator of an executor is not the rcpresenbitive of the tesUitor. lint an 
administrator durante minore a tate of the executor of an execuU>r is the 
representative of tlie first testator. Where a person apyiointed executor 
renounces probate, the representation goes as if he had never been ajipointed 
(Court of Probate Act, 1857, s. 79). The executor of a married woman 
executrix represented the testator, even liefore the Married Women’s 
Property Act, 1882. 

Executor dc son tort, — One who, not l)eing executor or administrator, 
intermeddles witli the deceased’s gofnls, or j>erforms any act pertaining to 
an executor, is called in law an executor de son tort, i.e. of his owm wrong. 
Examples of acts (tonstitutiiig an executor dc son tort arc : Demanding or 
receiving payment of debts due to tlie deceased, j laying deceased’s debts out 
of the assets, acting as administrator in fraud of creditors (see 43 Eliz. c. 8), 
entry upon land leased to the deceased, under claim of the jiarticiilar term; 
but otherwise, if the entry is general. It seems that there (‘annot be a 
lawfful executor and an executor dc son tort at the same time (see Hall v. 
Elliot, 1791, 1 Peake N. P. 119). Acts which do not constitute an executor de 
son tort are : Putting the deceased’s goods in security, directing the? funeral 
and ])aying the expenses out of the assets, making an inventory of deceased’s 
goods, or providing necessaries for his family, receiving assets as agent for 
the lawful executor. The acts must be such as an executor or administrator 
could have done {Peters v. Leader, 1878, 47 J^. 3. Q. Ik ri7i»-4). Where an 
English company registered the executors in Aineric^i of a testator domi- 
ciled there as owners of shares in his place, although they had not obtained, 
and did not tntend to obtain probate in England, as the company knew, it 
was held that the company bad not so intermeddled with the estate as to 
become an executor de son tort (A,-(L v. Ear York Breweries Co., [1897] 
1 Q. 11. 738). This decision was, however, reversed by the Cfiurt of Apx)eal 
(W. N. [97] 1 75). An executor de son tort is liable to be sued as executor by 
a creditor or legatee, as well as by the lawful exesutor or administrator. He 
has all the liabilities, but none of the privileges, of a lawful executor. He 
can, howler, plead plenc adininistravit in a creditor’s action, and will not 
be charged beyond the assets come to his hands, but he cannot plead a 
retainer of his own debt, unless he afterwards obtain administration. All 
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acts which he does are good, if they are lawful, and such as the rightful 
executor would have been bound to do, as a payment by him as e;xecutor to 
a creditor, who may reasonably suppose he has authority to act as such 
(see Thomson v. Harding^ 1853, 2 EL & Bl. 630 ; Mountfoi'd v. Gibson, 1804 
4 East, 441 ; 7 R. R. 599). An executor de son tort cannot bring any action 
in right of the deceased ; but, being in possession of the deceased’s effects, 
he can maintain an action for taking them away or injuring them against 
a mere wrong-doer. 

BenuTiciation of Probate. — A person named executor may accept or refuse 
the office at his discretion. He may, within such time as the Court thinks 
proper, be cited to elect ; if he does not appear, he will be treated as having 
renounced (see 21 & 22 Viet. c. 95, s. 16). If he administers without 
obtaining probate within six months of the testator’s death, or two months 
after the termination of a suit or dispute respecting the will which extends 
beyond four months from tlie death, he will be liable to a penalty of double 
the amount of duty chargeable, as a debt to the Crown (44 Viet. c. 12, s. 40, 
amending 55 Geo. ill. c. 184, s. 37 ; see A.^G. v. New York Breweries Co., 
[1897] 1 Q B. 738). The executor of an executor who has accepted the 
executorship of the latter testator, cannot renounce the executorship of the 
former {Brooke v. Haymes, 1868, L. R. 6 Eq. 25). If the executor once 
administers, he may be compelled to prove the will. Acts which show an 
intention to assume the office, or which would render him liable as an 
executor de son tort (see that heading), will amount to an administration. 
A renunciation must be by some act recorded ; it need not be under seal. 
Until it has been recorded, it can be withdrawn, and no person can mean- 
while take administration. The renunciation cannot be as to part only. 
The rights of a person who renounces probate wholly cease, and the repre- 
sentation of the testator devolves as if he had not been appointed executor 
(20 & 21 Viet. c. 77, s. 79). An executor will not be allowed to retract his 
renunciation, unless on good grounds {In the goods of Gill, 1873, L. R. 
3 P. & D. 113 ; and see In the goods of Bell, 1879, L. E. Ir. 3 Ch. D. 230 ; 
In the goods of -Stiles, 1897, W. N. 163 (7)). It appears to be doubtful 
whether executors who renounce can exercise a power expressly given to 
executors (see Williams, Executors, 9th ed., vol. i. p. 234 ; Earwell, Powers, 
2nd ed., p. 95 ; Sugden, Powers, 6th ed., p. 138 ; 2 Preston, Abstracts, 264). 
It has, however, been held that a renouncing executor cannot act in the 
exercise of a power of selecting charities and distributing the residue among 
them, and that the power was given to the executors as such, and that two 
who had proved could exercise it alone {Cra%iford v. Forshatv, [1891] 2 Cli. 
261). 

Probate . — Tlie will must be proved in the Probate, Divorce, and Admiralty 
Division of the High Court, to which are assigned all causes and matters 
which would have been within the exclusive cognisance of the Court of 
Probate before the Judicature Act, 1873 (see s. 34, ojiA^riestman v. 
Thomas, 1884, 9 1*. D. 70, 210). An executor derives his titl^om the will, 
and not the probate, but the probate is the only proper evidence of the 
executor’s appointment. As to the jurisdiction of the Probate Division and 
of County Courts, and the mode of proving wills, see Williams, Eocecutors, 
9th ed., pp. 243 seq., 258 seg., fnd see County Court and Probate. Under 
the Land Transfer Act, 1^97,vprobate may be granted/in respect of real 
estate only, although there is no'" personal estate (see s. 1 (3)). 

Acts befoi'e Promts . — The executor’s title is derived from tHfe will, but 
the only legal evidence of the will'is the probate, or letters of administra- 
tipn cum testamento annexo, when such are granted. The probate relates 
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to the time of the testator’s death, and the executor may, before probate, 
perform all ordinary acts of administration, such as paying or receiving 
debts, or lussenting to a specific legacy, or assigning a term of yeara or other 
chattel of the testator ; but a purchaser from the executor is not bound to 
jMiy over the purchase money until probate. The executor may also com- 
mence (though he cannot in general maintain) any action befort' probate, 
provided b® obtains probate before it is necessary to give it in evidence ; 
and he can present a bankru})tcy petition as creditor, but cannot obtain a 
receiving order until probate has l)een granted v. James, 1810, 7 

Tauii. 147) ; and similarly, he can present a winding-up ]»etiti(»n, but must 
obtain probate before the hearing {In re Masonic and Gau ral Life Assurance 
Co., 1885, 32 Ch. D. 373). lie may also be sued before ]»r(»bate, if he has 
elected to administer. If he dies before }m>bate, his executor cannot prove 
the first will, but administnition with that will annexed must be obtained. 
As to the penalty for administering without obtaining ju-obate, see ante. 
Renunciation of Probate. 

Acts before Grant of Administration. — An administrator ilerives his title 
from the Court, and therefore, as a rule, he cannot aet before tlu‘ grant o^ 
letters to him ; and the grant will not relate to the intestate’s death, except 
where the act is for the benefit of the estate. He could not commence an 
action at law before the grant, though lu* might lile a bill in (’hancery, 
alleging that it had been made, and producing the letters of administration 
at tiie hearing. He caiin<3t assign oi* surrender a ti‘rm of y(»ars before the 
grant. The Land Transfer Act, 1897. providtvs tlint all enactments and 
rules of law as respects tlie dealing with cliatlids real before probate «>r 
administration, are to ap])ly to real estate so far as tlie sarnie ar(*, apjdicable, 
as if it were a chattel real vesting in the piu-sonal representatives, except 
that some or one only of several re))resentatives cannot, without the 
authority of tlie Court, sell or transfer real eshite (sec s. 2 (2)1. 

Grant of Adminutratlon. — The jiersons to wliom administration was to be 
granted in case of intestacy were pointed out by the Statutes .‘U Kdw. in. 
stat. 1, c. 11, and 21 Hen. Vlll. c. 5, s. 3. The husband h.as exclusive right 
to be his wife’s administrator, and tlie Married Women’s rro}>erty Act, 1882, 
has not altered the devolution of her iindisjuiseil of se.paiate ]»ersonalty 
(In re Lambert* s Estate, 1888, .39 Ch. J). 520); hut not after a j)rote(‘tion 
order (under 20 & 21 Viet. c. 85, s. 21). His right does not vest in the 
trustee under his liankruptcy (In the f foods of Turner, 1880, 12 1*. J). 18). 
If the husband die before the grant, it will be made to liis icpn/sentative, 
unless the wife’s next-of-kin are entitled to the )H*ncficial interest. Where 
the wife was executrix, administration de bonis non of her testator will not, 
in general, be granted to her husband. The widow is usually j»iefcrrc(l to 
the next-of-kin, but the C’ourt has a discretbm. As to win; are tlie next-of- 
kin entitled to administration, and the mode of calculating tlegrees of con- 
sanguinity, see Williams, 9th ed., })p. 3o5 .s^Y.,aud Distkihutiosh, 

Statute of. *^ l\e right to administration fallows the right to the jiroperty 
(In the goods of Gill, 1828, 1 Hag. Ec. 342), and it will suflice to state here 
that the order is: children and their lineal descendants; if none, the deceased’s 
parents ; brothers and sisters ; grand-parents ; uncles or nephews ; great 
grand-parents ; And, lastly, cousins (2 Steph. Com., J Ith ed., 208). The half 
blood is admitted to the administration as well %s the whole, but the whole 
blood is preferred.* Where there are sev'eral next-of-kin in equal degree, 
the Court«can elect one or more for the grant, and will preler a son to a 
daughter, and an elder to a younger brother. The Court prelers a sole to 
a joint administration. The consuls of foreign States may, in certain cases, 
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administer the personal property of subjects of such States dying here, in 
the absence of any person rightfully entitled (see 24 & 25 Viet. c. 121, s. 4). 
The right of succession to the personal estate of an intestate is Regulated 
by the law of his domicile, but the administration must be in the country 
where possession is taken and held under lawful authority (and see Ewing 
V. Orr-Ewingy 1885, 10 App. Gas. 453). The Crown is entitled to administer 
to a bastard, and his widow (if any) will be entitled to one mpiety only, 
except in cases coming within the Intestates Estates Act, 1890 (53 & 54 
Viet. c. 29). If the next-of-kin will not take out administration, a creditor 
may do so, citing the next-of-kin, even though the debt be statute-barred, 
but he must enter into a bond for rateable division among the creditors {In 
the goods of Brackenhuryy 1877, 2 P. D. 272); and for want of next-of-kin 
and creditors, administration may be granted to any person at the discretion 
of the Court, as to a receiver appointed by the Chancery Division {In the 
goods of MoorCy [1892] Prob. 145 ; and see 20 & 21 Viet. c. 77, s. 7? ; and cases 
cited in Williams, ExecutorSy 9th ed., p. 384 n. (s)). A person having a 
prior right to administer must be cited or consent before administration is 
granted to another. If the next-of-kin is an infant, administration durante 
minors oetate must be granted. An alien is capable of being administrator. 
A married woman can now act as administratrix without her husband’s con- 
sent, and in all respects as if she were a feme sole (Married Women’s Pro- 
perty Act, 1882, s. 18, and see s. 24). Under the Land Transfer Act, 1897, 
real estate, as therein defined, will now on an intestacy devolve to and become 
vested in the administrator as if it were a chattel real vesting in him 
(ss. 1 (1) and 24 (2)) ; and letters of administration may be granted in respect 
of real estate only, although there is no personal estate (s. 1 (3)). In 
granting letters of administration, where the deceased possessed real estate, 
the Court is to have regard to the rights and interests of persons interested 
in it, and the heir-at-law, if not one of the next-of-kin, is to be equally 
entitled to the grant with them, and the practice in the grant of letters of 
administration is to be adapted to the case of real estate (s. 2 (4), and see 
below. Real Representative), As to the practice relating to the grant of 
letters of administration, see Williams, ExecutorSy 9th ed., pp. 389 seq.y and 
Pkobate. 

Limited Administratim, — Administration may be granted for a limited 
time or purpose : as durante minore estate, where the executor is under age ; 
durante ahsentid, where the executor or next-of-kin are out of the realm at 
the death of the testator or intestate ; pendente lite, where a suit concerning 
the right of administration is pending (see 20 & 21 Viet. c. 77, ss. 70, 72); 
cum testamento annexe, where the executors have died before the testator, or 
have renounced. The office of administrator is not transmissible, as is that 
of executor, and the executor or administrator of an administrator has no 
right to carry on the administration. Accordingly, if an administrator dies, 
or an executor dies intestate, before the estate has been completely 
administered, an administrator de bonis Twn must be appointefhr 

An executor may4)e appointed to act at the expiration of a specified 
time, and meanwhile administration euin testamento annexo will be granted. 
Limited administration may also be granted until a will is transmitted to 
this country, or is found (see In the goods of Wright, [1893] Prob. 21), or 
during the incapacity of j^he executor or administrator (and see In the 
goods of Anne Cooke, [1895] Prob. 68) ; or there may bef a grant limited to 
specific property, or a particular legacy, or to assign a trust term, or for 
commencing or carrying on proceedings in Chancery, or to a particular 
place (see In the goods of Mann, [1891] Prob. 293). 
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Adfiiiii^TO^OT cum testuinetUo unnexo. — Whore the Appointment of execu- 
tor fails by death in the testator’s lifetime, or before probate, of the person 
appointedi or by his death intestate after probate, but before complete 
administration, or by his refusal to act, administration cum testamento annexo 
must be obtained. The grant is usually made to the person who has the 
greatest beneficial interest, the residuary legatee being preferred to next-of- 
kin and legatees. If the next-of-kin refuse, the grant may be made, after 
notice to them, to a legatee or creditor. Where an executor is out of the 
jurisdiction, the grant may be made to his attorney {hi the yooih of Barker^ 
[1891] Prob. 251). On the executor’s death the grant ceases (see Wehb v. 
Kirhy^ 1857, 7 De G., M. & G. 1176). Where there were no known relatives 
of the testator, and he had not appointed a residuary legatee, administration 
cum testamento amvexo was granted to a stranger (in the mods of Jacksmi, 
[1892] Preb. 257). 

Administrator durante minore cctatc. — This form of administration is a 
species of the grant cum testamento annexo, and is made where the sole 
executor is under the age of twenty-one years. It is usually made to the 
guardian. Formerly an infant executor was caj)able (»f acting on attaining 
the age of seventeen years, but by 38 Geo. iir. c. 87, s. 6, the admimstration 
is to last until full age. Such an iidministrator has all the power and 
authority of an absolute administrator, and can sell for payment of debts 
{In re Cope, 1880, 16 Ch. 1). 49). Although an administrator of an executor 
does not represent the testator (see above, Chain of llepresentation), an 
administrator durante minore mtate of tlie executor of an executor is the 
representative of the first testator {Anon., 1675, 1 Freeman, 287). Such 
an administrator is not liable to creditors after his ailministration has 
determined ; their remedy is against the executor, to whom alone the 
administrator is liable. 

Administrator de bonis non. — Where a sole or surviving executor dies 
intestate after probate and l)efore complete administration, a grant of adminis- 
tration de bonis non administratis is required. Where a person a|)pointed 
executor renounces probate, the administration devolves as if he !md m)t been 
appointed (see tlie Court of Probate Act, 1857, 20 & 21 Viet. c. 77, s. 79, 
before which the renunciation might have ])een retra(*.tfMl). The grant will 
be made on the same princijdes as stated above in case of a grant cum 
testamento annexo. On the death of a sole or surviving administrator, 
whether testate or intestate, a grant of administration de bonis non will lie 
necessary ; and such grant will follow the interest ; and accordingly where a 
husband dies after taking out administration to Ins wife, the grant will be 
made to his representfitives, and not (as formerly) to the wife’s next-of-kin, 
unless they are entitled to the beneficial interest, (ienerally, a person 
having a direct interest is preferred to one entitled in a rei)re8entative 
character. On the death of a creditor administrator, the then next-of-kin of 
the intestate must be cited before grant of administration de Iwnw non. 

Adminisifator pendente lite. — Pending any suit as U) the validity of a 
will or as to any probate or grant of administration, administration pendenic 
lite may be granted. Snch an administrator has all the rights and powers 
of a general administrator, other than the right of distributing the residue 
(see 20 & 21 Viet. c. 77, s. 70. For examples of the grant, see Tichbome v. 
TicKbome, 1869, k R 1 P. & D. 730 ; Wri/jht \ Rofjers, 1870, L K. 2 P. & 
D. 179 ; In the glods of Faivcett, 1889, 14 P. 1). 152). The administrator 
may also* be appointed receiver of the deceased’s real estate, (>ending suit 
as to the validity of his will affecting his real estate (20 & 21 Viet. c. 77, 
8. 71). The grant may be made though the Chancery Court' has appointed 
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a receiver. It is made to an indifferent person, who is to be considered the 
officer of the Court ; his duties commence from the order of appointment, 
and if the decree in the action is appealed from, do not cease hntil the 
appeal has been disposed of {Taylor v. Taylor, 1881, 6 P. D, 29); his 
functions terminate on a decree pronouncing in favour of a will with 
executors, and do not continue until probate ( Wieland v. Bird, [1894] Prob. 
262). The Chancery Division will not now appoint a receiver, where an 
administrator pendente lite has been, or may be, appointed {Barr v. Barr, 
1876, W.N. 44; In re Ivory, 1878, 10 Ch. D. 372), except in special circum- 
stances, such as danger to the assets. An administrator pendente lite may 
be sued in the Chancery Division by a creditor in the same way as a general 
administrator, and the leave of the Probate Division is not necessary {In re 
Toleman, [1897] 1 Ch. 866). 

Administrator durante absentid. — Under 38 Geo. ill. c. 87, and 21 & 22 
Viet. c. 95, s. 18, at the expiration of twelve months from tl|e testator’s 
death, administration may be granted during the absence out of the juris- 
diction of an executor to whom probate has been granted, or an administrator, 
upon the application of a creditor, next-of-kin, or legatee, whether pro- 
ceedings in Chancery are or are not intended to be taken. The provisions of 
the Acts apply to the case of an executor of an executor {In the goods of 
Grant, 1876, 1 P. D. 435). The assignee in bankruptcy of an absent 
administrator indebted to the intestate’s estate is a creditor within the Acts 
{In the goods of Hammond, 1881, 0 P. D. 104). At common law adminis- 
tration durante absentid of an executor or next-of-kin can be granted before 
probate or issue of letters of administration, and such administration is at 
an end when the executor or next-of-kin returns ; but under the Acts the 
administration continues so long as the purpose for which it was granted 
subsists, and it does not determine on the death of the executor {Taynton v. 
Hannay, 1802, 3 Bos. & Pul. 26). 

Administration Bond, — It is provided by sec. 81 of 20 Sl 21 Viet. c. 77, 
that a person to wliom a grant of administration is committed shall give 
bond to the judge of the Court of Probate, and, if required, with one or 
more surety or sureties, to secure due administration. The penalty 
on the bond is double the amount under which the deceased’s estate is 
sworn. On breach of the condition, the bond may be assigned and sued 
upon (see, as to such breach, Dohbs v. Brain, [1892] 2 Q. B. 207). 

Eff^ect of Probate, — Probate, even in common form, is, while unrevoked, 
conclusive as to the appointment of an executor, and the validity and 
contents of the will, and its due execution according to the law of the 
testator’s domicile, but not that the testator was domiciled here (see Brad- 
ford v. Young, 1885, 29 Ch. D. 617 ; Concha v. Concha, 1886, 11 App. Cas. 
541) ; hence, payment to an executor who has obtained probate of a forged 
will is a discharge to the debtor. But the effect of the will is for the 
Court of construction. As to the effect of probate in solemn form in 
matters relating to real estate, see Peobate. Under the Lftid Transfer 
Act, 1897, all enactments and rules of law relating to the effect of probate 
or letters of administration as respects chattels red apply to real estate so 
far as the same are applicable, as if it were a chattel real vesting in the 
personal representatives (see s. 2 (2)). It seems that for the purpose of 
construing a will the Court ip entitled to look at the original will as well as 
the probate {In re Harrison, 1885, 30 Ch. D. 390). As* to revocation of 
probate and letters ' of administration, see 1*kobate. Payments bond fide 
made under probates or letters of administration afterwards revoked to or 
by the executor or administrator are valid (20 & 21 Viet. c. 77, s. 77). 
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Estate Ihity,—k. duty called “ estate duty ” is now payable on death 
upon th^ principil value of all property, real or i^ersonal, settled or not 
settled, which passes on the death, at certain graduated rates (see the 
Finance Act, 1894, 57 & 58 Viet. c. 30, Part I., and the Finance Act, 1896, 
59 & 60 Viet. c. 28, Part TV.) ; and the stam]> duties imposed by the Customs 
and Inland Revenue Act, 1881, on the affidavit made on applying for 
probate ordettei's of administration, and on the value of j)n)jKTty included 
in accounts under the Customs and Inland Revenue Act, 1889, are not 
payable in respect of property chargeable with instate duty. The executor 
of the deceased (which expression means executor or administrator and any 
person who intermeddles with the deceaseds personalty, see s. 22 (1)) 
must pay the estate duty in respect of all personal i)roperty (wheresoever 
situate) of which the deceased was c(impt*tent to dis})ose at his death, on 
delivering the Inland Revenue affidavit, ami may pay in like manner the 
estate duty ki respect of any other property |>iissing on the death, which by 
virtue of any testamentary disposition of the deceased is under the executor’s 
control, or, in the case of property not under his control, if the persons 
accountable for tlie duty in rtjspect thereof re(|uest him to do so (s. 6 (2)). 
The executor is accountable for the duty, whi(!h he is bound to [Miy as above 
mentioned, but is not liable f<»r any duty in ext^ess t>f the assets which he 
has received, or might, l)ut for his own neglect or default, have received 
(s. 8 (3)). See further on this subject, Dkatii Di'TIKS, vol. iv. at )». 129. 

Estate of Executor or Admin istrator. — The ])ropei ty of a deceased j»erHon 
vests in his executor u|Min bis death, in bis administrator from the grant of 
letters of administration, though for snme ]nirjH)ses the grant will relate 
back to the death, so as support an action by the administrator on 
behalf of the intestate’s (‘state. Retween tht^ death and the grant (d 
administration the pro]»(‘rty vests in the judge of the ( V)urt of Probate, 
now the Probate Division of the High Court (sec 21 tV: 22 Viet. c. 95, 
8. 19). 

The estate of the executor or administrator being in autir. droits the 
goods of th(^ deceased were not forfeited, under the former law, by the 
attainder of the executor or administrator, and similarly th(\v do not pass to 
his trusU^e in bankruptcy, and ('anmU be taken in e\(‘cution <)f a judgment 
against him in his own right; and th(*re is no merger of tlm (‘state held by 
him as repn‘.sentative ami that which lie holds in his (»wn right. 

The repnisentative cannot lie<|U(3ath the a.s.sets by his will, but has, in 
general, an absoluU? ]>ower of alienating tliein. 

No ex( 3 cutor or administrator (xin be ]»rotector of a settlement in 
respect of an estate taken by him as such (see 3 <fe 4 Will. iv. c. 74). 

The whole [lersonal estate vests in the executor or administrator. 
Property held by the deceased jointly w’ith others does not so vest, except 
in the case of partners in trade. 

Under Lord^St. I^onards’ Act (22 & 23 Vict.c. 35) executors have a power 
to sell real estate which the testator has charged with payment of debts 
and legacies, and has not devised t<i tru8t(‘es. ()n a sale by executors of 
; real estate charged with debts, the legal estate being vested in them, 
a purchaser is bound to incpiire whether debts remain unpaid, after 
twenty years haVe elapsed from the testator’s death (In re Tanqueray- 
WUlaume and Lan^u. 1882, 20 Ch. D. 465) ; but this rule^ does not in 
general apply on a sale of leaseholds {In re Whistler, 1887, 35 Ch. D. 661 ; 
In re Venn* and Furze, [1894] 2 Ch. 101). The proceeds of sale of the real 
estate are equitable, and not legal, assets. See Assets. 

As to the dcK'trine of equitable (^inversion, under which land may be 
VOL. V. 13 
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considered as money, and money as land, see Conversion of Property 
Land which has become partnership property will, unless the , contrary 
intention appears, be treated as between the partners (including the 
representatives of a deceased partner), and also as between the heirs of a 
deceased partner and his executors or administrators, as personal and not 
real estate (Partnership Act, 1890, s. 22 ; and see In re Wilson, Wilson v, 
Holloway, [1893] 2 Ch. 340, as to the devolution of land held for a partner- 
ship or other common object). The personal estate of an infant, or lunatic, 
laid out in the purchase of land by a trustee, or committee, may devolve as 
personalty (and see, as to lunatics, the Lunacy Act, 1890, s. 123). 

Chattels Real, — These chattel interests issuing out of, or annexed to, real 
estate, go to the executor or administrator, and not to the heir, such as 
estates for years in lands and hereditaments, including leases of incorporeal 
hereditaments ; estates by statute staple, statute merchant, and by elegit, 
A term of years, though specifically bequeathed, vests in the executor, and 
not, without his assent, in the legatee. Upon assent it vests in the legatee, 
and no deed of assignment by the executor is required to complete the 
legatee's title {In re Culverhouse, [1896] 2 Ch. 251). An estate pur autre vie 
of a person dying since the year 1837, not disposed of by will, and where 
there is no special occupant, and of whatever tenure, and whether a 
corporeal or incorporeal hereditament, goes to the executor or administrator, 
and is assets in his hands (see 1 Viet. c. 26, s. 6). A mortgage debt 
passes to the executor or administrator, and since 1881 an estate vested in 
a sole mortgagee vests on his death, notwithstanding any testamentary 
disposition, in his personal representatives, as if it were a chattel real (see 
the Conveyancing Act, 1881, s. 30 ; and see post, Trust and Mortgage Estates), 
Under the Land Transfer Act, 1897, real estate, as therein defined, wiU now 
devolve to and become vested in the personal representatives from time to 
time as if it were a chattel real vesting in them (s. 1) ; and all enactments 
and rules of law relating to the effect of probate or letters of administration as 
respects chattels real, and the dealingwith them before probate or administra- 
tion, are to apply to real estate as far as the same are applicable, as if it were 
a chattel real vesting in the personal representatives, except that some or 
one only of several joint personal representatives cannot, without the Court’s 
authority, sell or transfer real estate (s. 2 (2)). In the Act the expression 
“ personal representative ” means an executor or administrator (s. 24 (2)). 
And see below, Beal Representative, 

The next presentation to a vacant benefice is a chattel personal, and 
passes to the executor or administrator. As to chattels real of a married 
woman, where the marriage and acquisition were before 1st January 1883, the 
surviving husband need not take out letters of administration (see In re 
Bellamy, 1883, 25 Ch. D. 620 ; Surman v. Wharton, [1891] 1 Q. B. 491), 
but where the wife’s title accrues after the above-mentioned date, or if the 
marriage is on or after that date, the husband must complete his title by 
taking out administration. In cases not affected by the Married Women’s 
Property Act, 1882, the chattels real of the wife, vested during the 
coverture, pass to the surviving husband jure mariti. 

Chattels Personal, — Domestic or tame animals pass to the executor or 
administrator, but not deer in a legal park, doves in a dove-house, or fish 
in a pond, unless the decreed had only a term of years in the land, when 
they vest in the personal representative for the residue of the term. Trees 
and hanging fruits go with the land, unless severed in conteinplation of 
law by sale or reservation. Vegetable products resulting from agricultural 
labour; usually called emblements, pass to the personal representative, but 
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not sbrubs or plantations, nor crops of grass, except artificial grasses 
producing a crop within tlie year. The representative is entitled to 
emblements as against the heir of a tenant in fee-simple or fee-tail, but not 
against a dowress, or a densee. So the jR'rsonal representative of a tenant 
for life is entitled as against the remainderman. The case of agricultural 
tenants is provided for by the Agricultural Holdings Act. 1883 (and see 
Oouffh V. ( totfffh , [1891] H Q. II. GGo). The cxt^cutors of an incunil>eiit are 
entitled t<» emblements of the glelu^ umler 38 Hen. VIII. c. 11. Tlie 
personal representative of a tenant-at-will, whose tenancy is determined 
before harvest, will be entitled to emlilemciits (see further on this subject 
under CluowiXG Chops). Chattels jKirsonal inanimate pass to the (iersonal 
representative, except heirltKuns, which go to the heir or successor in title 
(see Heihf.ooms) ; fixtures, wliich go to tlu* heir, devisee, or remainderman 
(see Fixtuhes); and ]Miraphernalia, which go to the widow* (see Hushano 
AXO Wife).* But after 1897 chattels passing with real esUite will, in the 
first instance, devolve on the personal representative (see the I.rfind Transfer 
Act, 1897 (GO & 61 Vicit. c. Go), Bart 1., and jfosf, AVvr/ Jtvprcscntatire). 

i-hoHi's in Action . — All jicrsonal actifuis founded on contract or duty 
survive to the executor or administrator, )>ni not, in general, those founded 
on tort; but a right of action, whether foiindetl on contract or tort, survives 
to the personal re])resentativc, if injury lias been done to the iKjrsonal estate 
of the deceased in his lifetime, whereby it has become less iKuieficiiil U> 
the representative (s(?e 'Ttn/erofM v. Grant, 1878, 4 C. 1*. I). 40; PhiUip» 
V. Ifomfrai/y 1883, 34 Cli. i). 43.9, 4oG; Jkitf In/ant/ v. Watford, 1887, 36 
Ch. D. 2G9, 281 ; Pnllimj v. G. E. Ihnf. Co., 1883! 9 i). B. I). 110, 112). 
Actions founded on torts to the freeliold, .such as tresjiass or waste, do not 
survive, except that the personal rcjircsentative may, within a year fi*om 
the death of the deceasecl person, i»ring an action for injury to his real 
estate committed within six mouths before tlie death (3 4 Will. iv. c. 42, 

s. 2). The contimiance of an (►Instruction to ancient lights is an injury 
within the meaning of the Act, giving rise t(» a causi' of action de die in 
diem (Jcnls v. Viscount (JUfdr.u^ 1 C’li. G94). I'lie executor or 

administrator can also maintain an action, under bird ( ampbeirs Act 
(9 (& 10 Viet. c. 93), for damages in respect of the deceasedK death wlien 
caused by a WTongful act, neglect, or default (.see vol. i. p. 105 ; and see also 
the Employers' liability Act, 1880, and the Workmen's Conijicnsaiion Act, 
1897, s. 7 (2), and Sclied.). The executor can sue on a covenant real, 
unless it be one in which tin*, heir alone can sue for a breach in the 
testator 6 lifetime, or unle.ss it is a mere jxirsonal covenant, wliich does not 
survive (sec liickctts v. Wearer, 1844, 12 Mee. W. 718). Shares in 
companies under the Companies Act, 18G2, and stock in the public funds, 
devolve uixin the personal lepresentative, and are traiisferalile liy him aftc^r 
registration of the probate or letters of administration. He has no j>ower 
to enforce a contmet of service by a servant of the deceased, nor, in general, 
any interest in his apprenti(!e, except in the c^ise of parish apprentices 
(see 32 (leo. iii. c. 57). Kent accruing under a lease by an owner in fee goes 
with the reversion ; under an underlease by le8.see for years U) the {lersonal 
representative, to w^hom also pass arrears accrued in the dec^eased's life- 
time ; and rentes considered as accruing from day to day, and is apportion- 
able as between tt4 heirs or remainderman and the perscjiial representative 
(the Apportionment Act, 1870, 33 & 34 Viet. c. 35 ; and s^ Apportionment). 
Fines, relfefs, and heriots, due to a lord of a manor at his death, pass to his 
personal representative. The interest in a joint cAoae in action does not 
pass to the executor, except in cases of partnership. A bankrupt's dum$ 
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in action vest in the trustee in his bankruptcy (Rankniptcy Act, 1883, 
8. 50 (5)). Arrears of pin-money are not recoverable by the wife’s^pereonal 
representative. A deceased’s wife’s chases in action do not, since the Married 
Women’s Property Act, 1882, vest in her surviving husband’s jure inariti, 
but only as her administrator. Under the former law, the wife’s chases in. 
actwn not reduced into possession during the coverture survived to her on 
his death in her lifetime, except where the husband’s personal representative 
was entitled by reason of an antenuptial settlement on the wife. 

After the death of the testator or intestate the executor or administrator 
may bring an action for damages for torts done to the estate, and may sue 
either in his representative capacity or in his own name, as also on 
contracts made with liiin in his representative character ; and in contracts 
made with the deceased he may in general sue although the breach occurs 
after the death, and though the contract was made with the deceased and 
his assigns. Claims by or against an executor or administrator as such 
may be joined with claims hy or against him i)ersonal]y, provided the 
last-mentioned claims are alleged to arise with reference to the estate in 
respect of which he sues or is sued as executor or administrator (R. S. C., 
Order 18, r. 5; and see Hardhuf v. ffardioig, 1886, 17 Q. R D. 412, 446; 
Padwick v. Scotty 1876, 2 Ch. D. 786, 748). This rule does not apply to 
plaintiffs by counterclaim {Macdoncbld v. Garingion, 1878, 4 C. P. D. 28). 
Contingent and executory interests may vest in right, though not in 
possession, and be transmissible to the personal representative. 

Change of Parties hy Death. — A ciiuse or matter does not become abated 
by death of any party, if tlie cause of action survive or continue in some 
person who is before the Court (R. S. C., Order 17, r. 1 ; Eldridgc v. Burgess, 
1878, 7 Ch. D. 411; In re Shephard, 1889, 43 Ch. 1). 131). The action, 
however, abates on the death of a sole plaintiff’ or defendant, but may be 
revived if the estate or right devolves on some person representing the 
original party. In case of death of a party the Court may order that the 
personal representative be made a party or be served with notice (r. 2) ; 
and an order to carry on proceedings between the continuing parties and 
the new party may be obtained ex parte (rr, 4, 5). Where the plaintiff* or 
defendant dies, and the cause of action survives, but the person entitled to 
proceed fails to do so, the defendant or person against whom the cause or 
matter may be continued may apply by summons to compel the plaintiff', 
or person entitled to proceed, to proceed within a limited time, in default 
of which judgment may be entered for the applic^ant ; and in such case, if 
the j)laintiff‘ dies, execution may issue as provided by the rules (r. 8, and see 
Order 42, r. 23). Whether the cause of action survives or not, there is no 
abatement by death of either party between the verdict, or finding of the 
issues of fact, and the judgment, biit the judgment may in such case be 
entered notwithstanding t&^ death (R. S. C., Order 17, r. 1). 

As to actions of trespass under 3 & 4 Will. iv. c. 42, s. 2, by executors, 
see Kirk v. Todd, 1882, 21 Ch. 1). 484 ; Jams v. Simes, 1890, 43 Ch. D. 607 ; 
and against executors, Phillips v. Homfray, [1892] 1 Ch. 465 ; Jenks v. 
Viscount Clifden, [1897] 1 Ch. 694). 

In an action by co-plaintifFs having separate causes of action, if one die 
before trial, the judgment thereat cannot be pleaded agaiffst his personal 
representative in a fresh Action (Amison v. Smith, 18f9, 40 Ch. D. 567, 
571). 

An executor obtaining an order to continue an action, eVen after 
judgment, becomes liable for costs ab initio, as if the action had been 
<jomn^enced by him {Boynton v, BoyrUon, 1879, 4 App. Cas. 733)* 
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Where any change has taken place by ileath in the ])arties entitled or 
liable to execution, the jwirty alleging himself to be entitled to execution 
may apply for leave to issue it accordingly to the Court or a judge, who 
may give leave or order an issue to l>e tried (R S. Order 42, r. 23). 
Where tlie plaintill diet! after judgment, leave to issue execution was 
granted to his executors on producti<»ii of the probate (J/hyvt v, Lawrcuiu^ 
1878, 26 W. E. oOG). Until such leave has been obtained, the executors 
cannot issue a bankruptcy notice against the judgment debtor 
Woo^ally 1884, 13 Q. B. I). 479). Where an action does not abate by the 
death of one party, it seems that a reference of that action t*> arbitration 
remains binding on the surviving jKirties. W’^herc after an agreement to 
refer, but before appointiiKMit (»f the arbitrators, one party dies, and liis 
executor refuses to appoint, the Ouirt will not make the appointment 
(under the Arbitration Act, 1889, s. “)). 

Ustatc of^ Executor Executor, and of Adm in ist rotor dr honia non . — The 
executor’s e.xecutor, throughout the chain of n^pri'scmtation, has the Siime 
interest in the estate of the original testator as the lirst executm* had. An 
administrator dr bonis non is entitled to all tlie assets which remain 
administered. His right to enforce jmlgnnuits obtained by the original 
executor or administrator is governed by lb S. U., Order 42, r. 23. 

Power of A//(0707/. — Under the IVu.stee Act. 1893, s. 2.‘», a. trustee 
(which expression includes the ptuvsonal i(*presentative of a deceased person ; 
see H. 50) acting or iwiying money in good faith under or in lairsuance 
of any i)OWt;r of attorney is not lial>le by reason of tlie fact that at the time 
of the payment or act the jierson who gave the )>ower was dead, or had done 
some act to avoid the jiowcr, if this fact was not known to tin* trustee at the 
time of Ids so acting or paying. 

Trust and Mortijotje Kstotrs. — Under the ( \inv(*yancing Act, 1881 (s. 30), 
on the death of a sole Irustet* or mortgagee an estiiti* oi int(*r(ist »>f inh(iritancc\ 
or limited to the heir as sjiecjal occupant, in any tenement or heriMlitaments, 
corporeal or incorporeal, vested in such trustee or mortgagee devolvtrs to and 
becomes vested in his jiersonal re]»resenlatives or representative from time 
to time, as if it were a chattel real vesting in them or him ; and accordingly 
they or he may exercise tin; like jMiwers as one only of se\cral joint perHonal 
representative's, or a single }»ersonal repre.sentative (see Co-Executors and 
Co- Ail niiiiUt rotors), or all the pei.stmal re,pr(*sentativt‘.s together, to dispose 
of and otherwise deal with the sjime,as if the .same we, re a cliattel real. For 
the pur]>osesof the above ]>rovision the ]»er.sonal represenlatives for the time, 
being of the deceased are to be decuiied in law his heiis and assigns, within 
the meaning of all tru.sts and ]K)wers. The above s(?etion iloes not apply to 
land of copyhold or customary tenure vested in the tenant on tin? Court 
Rolls on trust or by way of mortgage (the Co]>yhold Art, 1894, 57 & 58 
Viet. c. 46, s. 88). When there is no personal representative a vesting order 
is necessary (In re Williams Trusts, 1887, 36 (3). 1). 231). The above 
section of the Conveyancing Act, 1881, ap|K.Mrs to la* superseded by the 
general ])rovisions contained in the Lind Transfer Ac*t, 1897, 60 & 61 
Viet. c. 65, noticed //os/, Reol Urjirrsentotir* . 

Powers of Executor or Adm inistrafor. — He may enter tin; house of the heir, 
but without violence, to r(?move the deceased’s goods, and to take dmminents 
relating to the i>eimmal estate; and may distrain for lent issuing out of a 
freehold or inheritance due to the tesUtor or intestate in his lifetime (32 
Hen. VIII. c. 37) ; but if rent be in arrear, and the owner grants away his 
interest, and dies, the jicrsonal rejireseiilative has no rijinedy for the arrears ; 
and the land must be in the hands of the tenant from whom the rent is due, 
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or^some one deriving title under him {Co. Lit. 162 1). Copyhold lands are 
not within the statute. In like manner distress may be made for arrears 
of rent of land demised for a term or at will (3 & 4 Will. iv. c. 42, s. 97). The 
executor or administrator has absolute power to alien the assets, which 
cannot be followed by creditors or legatees into the hands of the alienee, and 
including chattels, personal or real, specifically bequeathed, though it may 
be desirable to have the concurrence of the legatee (see Dart, Vendors and 
Purchasers, 6th ed., p. 673 n. («)). So he may, in general, mortgage the 
assets. A bond fide purchaser or mortgagee is not bound to see to the 
application of the money so raised ; but where there is collusion between 
the personal representative and the purchaser or mortgagee, creditors and 
legatees may follow the assets, within a reasonable time. A purchase by the 
executor or administrator of the personal estate, or of the real estate when 
he is selling in exercise of the implied or statutory power for payment of 
debts, is voidable at the instance of the persons interested in the estate (Dart, 
p. 40) ; but this rule does not apply to the ciise of a person appointed 
executor who does not prove {Clark v. Clark, 1884, 9 App. Cas. 733). An 
executor or administrator may grant an underlease of tlie leaseholds of the 
testator or intestate, if necessary for the due administration of the property, 
but cannot give an option of purchase at a future time {Oceanic Steam 
Navigation Co. v. Sutherherry, 1880, 16 Cli. 1). 236). But such an assignment 
or underlease may be restrained by a condition in the lease. The powers of 
the personal representative are not put an end to by the mere commence- 
ment of a creditor’s action for administration. An executor and administrator 
may pay or allow any debt or claim on any evidence tliat he thinks sufficient, 
and may accept any composition, or any security, real or personal, for any 
debt, or for any property, real or personal, claimed, and may allow 
time for payment of any debt, and may compromise, compound, abandon, 
submit to arbitration, or otherwise settle any debt, account, claim, 
or thing whatever relating to the testator’s or intestate’s estate, and execute 
agreements, releases, etc. (Trustee Act, 1893, s. 21 (1) (2)) ; and these 
provisions apply to executorships and administratorships constituted either 
before or after the commencement of the Act (s. 21 (4)). 

Co-Executors and Co-Administrators . — The law regards co-executors as 
an individual person, and in the administration of the effects the acts of one 
are deemed to be the acts of all. Hence, one of several executors may release 
a debt, surrender a term, distrain for rent, sell chattels, including chattels 
,real (see Simpson v. Guttcridge, 1816, 1 Madd 609, 616 ; 16 E. E. 276 ; Sneesly 
V. Thorne, 1855, 1 Jur. N. S. 1058; the Conveyancing Act, 1881, s. 30 (1)); 
assent to a legacy, including his own. But possession of a personal chattel, 
or of land demised to the testator, by one executor will not impose a liability 
on the other personally. The power of one of several administrators is, it 
seems, the same as that of one of several executors ( Willand v. Fenn, cited 
in Jacomb v. Harwood, 1751, 2 Ves. 267). Where a power is given to two 
or more executors (constituted on or after Ist January 1882) it may be 
exercised by the survivor or survivors of them for the time being, unless 
the contrary is expressed l)y the will (see the Conveyancing Act, 1881, 
s. 38). Where prol)ate is granted to one of several co-executors, it enures to 
the benefit of all, and one wlio lias not proved will be raadily deemed to 
liave accepted the office, if he intemeddle {Cummins v* Cummins, 1845, 3 
Jo. & Lat. 64, and see Kilhee v. Sneyd, 1828, 2 Mol. 186). Where one of 
several executors is an infant, those of full age can act alone. « Where in 
an action against several executors to recover a debt due from the testator, 
they plead different inconsistent pleas, the Court will enforce the plea which 
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is most for the benefit of the estate (MidgUy v. MidyUy, [1893] 3 Ch. 282). 
A deva$Utvit by one of several executors or administrators will not charge 
the other, provided he has not intentionally or otiierwise contributed to it 
(Cro. (1) 319 ; and see post, DevastavU), An acknowledgment of a debt 
within Lord Tenterden’s Act (9 Geo. iv. c. 14, s. 1) made by one of several 
executors as executor binds the testotor s estate (In rc Matdomld, [1897] 2 
Ch. 181). On the death of one of several executora or administrators the 
office survives. Co-executors must all join in bringing actions, even though 
some be infants ; but if one only has proved, he may sue without making 
the t)ther8 parties, though they have not renounced (Danieirs Chancery 
Fractwe, 6th ed., 224). if one of several executors who have proved sue 
alone, tlie defendant may apply to the Court to have the others made 
parties (li. S. C., Order 16, r. 11). One executor cannot, as a rule, sue or be 
sued by his co-executor. 

Duties of Executor or Administrator, — (1) He must bury the dec^easeil 
in a maimer suitable to liis estate, and will be albnved such exjH^nses of 
so doing as are reasonable under the circumstances (see, iis to a liusbami 
executor, In re M^Myn, 1886, 33 Ch. 1). oTo). 1'heie is no projjerty in e 
tlead body, and a direction by will as to tbe disposition of the testa' 
body cannot be enforced ( Williams v. Will aims, 1882, 20 Ch. D. 059 ; as to 
cremati(*n, see IL v. Pricr, 1884, 12 Q. 11 1). 247). (2) He must obtain 
probate or letters of atlministration within the ])reHi‘ribed time. (3) For- 
merly he was bouiul to exhilul. an inventory of the assets, but according 
to the modern practice no inventory is in gmicral re(|uired, anil tlie right 
to sue for one by a jjerson interested may be barreil I)y lapse (»f time. 
(4) He must collect the deceased’s cHects with rea.sonable diligence, t,<j, ho 
must not, by unduly delaying an action, enable a debtor to pleail the 
Statute of ]aniitation.s {Ilaymard v. Kimn/, I70(^ 12 Mod. 573). (5) As to 
the payment of debts: Tlie decea.sed's estate, both legal and eipiitable assets 
(as to which see As.sets), must be* ajiplied in ]«iynient of, lirst, the funeral 
expenses ; next, the expenses of probate or taking out administration, 
including the costs of an ailministration ae.tion and other exccuUu-ship 
expenses; and then the debts of the deceased are ])ayable out of legal 
assets in the following order: (a) Crown debts due by matter of ren'ord — 
a surety to the Crown having the like jiriority (In rr lord Cliurelnll, 1888, 
39 (3i. D. 174): (h) debts liaving priority by statute, r.y. under the Friendly 
Societies Act, 1896, s. i’lO : (e) debts of record, consisting of judgments in 
Courts of record and rei'ognisjinees : a de<‘.rec in a ( V)urt of eipiity against 
a testator or intestate was in this respect equivalent to a judgment at law ; 
among themselves judgments have no precedence : (d) debts by Hi)ecialty 
and simide contract. Formerly specialty debts took jirecedencc, but by 
32 & 33 Viet. c. 46 both classes now’ stand in ecjual degree, and arc payable 
accordingly out of tlie assets, whether legal or equitalde. A voluntary l)ond 
or covenant is payable after debts owing for valuable couHidemtion. Of 
simple contract debts those due to the Crowm have precedence; where 
necessary the .tssets w’ill la* apjMUtioned betwdui sja^ialty and simple 
contract debts, and tlie (.’row n debt will be taken out of the amount apjKir- 
tioned to simple contiact creditors (/a re Benlinek, [1897] 1 <3i. 673). 
Where a person dies insolvent certain wages and salaries have precedence 
over all other* lebts (see 51 & 52 Viet. c. 62, s. 1 (I) (6)); and the priorities 
conferred l»y thii Act apply in the administration by tbe Chancery Division 
of the estates of x>cr8ons dying insolvent after the commencement of the 
Act {In re Heyrvood, [1897] 2 Ch. 593). Formerly damages for dilapida- 
tions payable by the executors or administrators of a deceased incumbent 
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were ]) 08 tj>oned to the other debts of the deceased, but they are now 
regulated by 34 & 35 Viet. c. 43, and are payable pari passu with the other 
debts (see /n re Monk, 1887, 35 (Jh. D. 583). An executor or admisiistrator 
may voluntarily pay an inferior debt Ijefore a superior one of wdiich he had 
no notice, and may plead judgment for such a debt in bar to the superior 
creditor. Among creditors (if equal degree an executor or administrator 
may pay one in lueference to another, though with notice of an action by 
another creditor, but before judgment {Vihart v. Cuks^ 1890,24 Q. B. D. 
3G4), and the power no longer exists aft<*r judgment in an administration 
action by a creditor on behalf of himself and all otluu* creditors. But an - 
onler for an account under K. S. C., Order 15, r. 1, dr>e8 not take away the 
right of preference (In re Barrett, 1889, 43 ('h. 1). 70). A creditor who 
has a preferential (daim upon the legal assets, and has been partly jiaid 
thereout, ciannot resort to the equitaiile assets until the other creditors 
have iKicn paid a like jmqiortion of their debts (Bain v. Sad/er, 1871, L R. 
12 Eq. 570). As to the order in which assets are aj>))licabl(? 'in the ])ay- 
rnent of debl/S, see Assets. Executors or administrators are not bound to 
apply tlie assets in this order in tlie first instance, and the rights of parties 
iKiueficially interested in the surplus assets will be Bubse(|nently adjusted 
by the process of marshalling (see Assets and Maushai.linc). As to the 
retainer of his own debt by an executor or administrator, see post, Jlciainer, 
It is the duty of the executor or administrator to j>rote<'l the (hfccased's 
estate against demands wln(*h ]>y law cannot b(‘ cuforctKl against it, and as 
a general l ule he commits a derasfarif if he, jmivs a (h‘bt which ihxmI not be 
j)aid, such as one not enforceable by i(;ason of the StatuU* of Erauds (7n re. 
Bownson, 1885, 29 Oh. 1). 358); but there is an anomabnis exce])tion to the 
general rule, vi/. that h(‘ may, before a judgment b»r administration of tlie 
estate has been made, ])ay a debt baried by the Statute (»f Limit.itions. but 
not if such debt has Ikhui judicially dec^lared to be statutt*-barred ; and if an 
action for the debt is brought against .several (‘X(H*iitors, and they ])lcad 
diflereut iiiconsisUmt pleas, that plea is to be enbuced by the Court which 
is most for the benefit of the estate (Midtjley v. Midylnj, [1893] 3 Ch. 282). 
After a judgment far administration any cre<litor or other ])arty interested 
may require tln^ defence of the statute to be set up (Shnren v. Vanderhord, 
1831, 1 Russ. & M. ;547 ; 2 Buss. & M. 75 : In re Wtnham, [1 892] 3 Oh. 59). 

Retainer. — As an exc*eutor or administrator has, before judgment for 
administration, a right among creilitors of equal degree to pay one in 
preference to another, so, not being able to sue himself, he may retain his 
own debt as against a creditor of equal degree. Hinde Palmer s Act, 1 869 
(32 & 33 Viet. c. 46), wliich placed specialty and sini])le contract creditors 
on an equal footing inter se for the purpose of ]«iyment, did not extend 
the right of retainer, which can still only be exerciseil as against creditors 
of equal degree (/w rr Jo7ws, Cnlver v. Laxton, 1885, 31 Ch. I). 440). The 
right is a legal one, and can k* exercised only in resi)ect of legal assets come 
to the hands of the executor or administrator, but a Court of equity will not 
assist a retainer, and, since in equity all debts are equal, the executor 
can out of equitable assets retain rateably only with the other creditors (see 
Assets). 

Where an executor by retainer out of the legal assets otj.tains payment 
of part only of his debt, he cannot resort to tlie equitable, assets until the 
other creditors have been paid a like proportion of their debts (Bain v. 
Sadler, 1871, L. R. 12 Eq. 570). The right is not taken away by a judgment 
for administration, nor lost by payment into Court in an administration 
action, wliether by the executor or a third party in his presence, which is 
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in substance a payment in by the executor {Riehnon 4 if v. 1879. 12 

Ch. p. 361; In re Compton, 1885,30 Ch. I). 15); but when a receiver is 
app.niitM, retainer cannot Im? claimed out of assets got in by him (In 
Harrison^ 1886. 32 Ch. I). 395 : In re Jonrs, uhi snjmi : In re JRrf, 1883, 22 
Ch. D. 604). On the other hand, the (\>urt will not ajtpoint a receiver 
merely to defeat the right of reUuner {/n re Wells, 1890,45 Ch. I). 569). 
Where in .an administration action an executor sues ou liehalf of liimself 
and all other creditors, and submits to account in tin* u.sual form, his right 
of retainer is not anected (Ke parte (amjMl, ISSO, Hi Cli. D. 198). The 
Court will not order i»ayment out of a fund to an e.xecutor or ad- 
ministrator merely in ordiu* to enable him to retain llH‘re<nil a statute- 
barred debt {Trevtrr v. Hutch ins, [1896] 1 Ch. 844). An executor or 
administrator may retain not only for his own tlcbt. lait for (»nc to which 
he is entitled as trustee, and alst» for a dt‘bt d\ic to am»tlu*r as trustee 
for him {Loomes v. Sfofhent, 1823, 1 Sim. St. 458 : 24 |{. K*. 209 ; Marriott v. 
Thompson, 1 739, Wilh‘s, 186 ). The right may he ex(‘rci.stMl by an administrator 
durante viinoritate, by the (‘xeeutor of an executin’ or administ ralnr, but not 
by an executor de smi tort, unles.s h(‘ aftm’wanls ohtaitt administration. ' j; 
executor wlio is surety for an un]‘aiil debt of his testator may retain f n it 
{In re (lilrs, [1896] 1 Ch. 956). An ailministrator who is an annuitant 
under covenant of the intestate, who.se estate is insnlvcnt. may retain for 
all arrears falling due ilnring administration (In re /Av maa. 1 1896] 1 <’h. 
49). A creditor administrator may retain, hut m-i'ording to tin* jnai-tice of 
the l^robate Division a creditor on taking out administratimi mu.'it in all 
cases if required by the Court entm* into a bond I'onditiiuial to ailminister 
the estate raUNibly among th«* deceased's cieditors {In the poods of 
lirdckenhvvff, ISl'l , '1 1*. D. 272). .An cxerulm* cannot retain against his 
co-executor; retaiiuM* by one enures for the InMielit of both in ]»ro|M»rtion 
to their debts. An (vxeculor or administ talor may, before jndgiiauit for 
ailministration, retain his debt though statute- bat red, in like manner as he 
may, as a general rule, ]>ay such a {\ohi (StahJsihmifIt v. I.ett, HSMi. 1 Sm. 

0. 415; Ilill V. Ilu/Ar/’, 1858, 4 Kay A d. H)<>); but an executor or 
administrator commits a drrastarit by jiaying a deia to a ereditor who is 
prevented from enforcing it by theStatuti* of brands, and similarly eannot 
Tetain for such a debt (In re lUornstoi, 1885, 29 <’h. Ik ’»5S). The executor 
(»f a deceased j»au]»er may retain as against the claim of t la* guardians bu’ 
maintenance, which is an ordinary, and not a ]»referential debt (Larer v. 
Botham S(ms, [1895] 1 Q. B. 59). The right of n‘tainer is not lost 
merely by reason (»f explainable delay (fn n- Cihs, [1896] 1 (3i. 9. >6). It 
is not afl’ected by sec. 19 of the dudicatiue Act, J87.». ineoiporat iiig th<‘ 
rules of administration in bankru|»tcy into the* administ ration ol an itjsolveiil 
e8Ute(7>c v. NuttaU, 1879, 12 Ch. D. 61): ami a willow, the administratrix 
of her husbamTs insolvent estate, was allowed to reltiin tin* anifmnt of a 
loan to him in his business out of her seynirate e.state (In re 1890, 4;> 
Ch. D. 499; and see In rc Zc?i/ 7 , [1895] 1 Cb. (>52, bo6, 660). Ibere is no 
fight of retainer out of an estate devised to tin* executor as trustin', for siile 
for the purpose of paying debts {Bain v. ^SWi/rr, 1 87 1 , B. B. 12 Eq. 570). 
One of several executors may retain in respect of a mortgage deV)t due to 
trustees of whom he is one {In re Hnhhaclc, 1885, 29 Ch. 1). 934). As to 
retainer out of goocls, see In re Gilbert, 1897 (W. N. 1897, 174). 

Sale by JSxecutoI^ under Charge of Debts , — A direction in a will that 
the debts nhall be paid charges them on the real estate; an authority, as 
distinct from a direction to pay, does not {In re ITca/Vs Trustees and 
Meudomld, 1890, 45 Ch. D. 310); nor does a direction that the debts shall 
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be paid by the executors ; but if the executors are also devisees of all the 
testator's interest in the real estate, whether l^eneficially or in trust, the 
estate is charged (In re Tanqueray- Willaurae and Landau^ 1882, 20 Ch. D. 
465, 479), and this is so whether the executors take the whole beneficial 
interest, or only an estate for life, or in tail, or a trust estate ; or where they 
take the whole of the residuary reiUty in trust, or where the realty is 
devised to one of tlicm for life with remainder to the other (In re Tanqueray- 
WillauTM and Landau, uln supra \ and see MarsJmll v. Gingclll 1882, 21 
Ch. D. 790; Inrc Lasltmar, [1891] 1 Ch. 258, 262; In re Brooke, [1894] 
1 Ch. 413). The question is one of intention, to l»e collected from the ilhole 
will (Bailey v. Bailey, 1879, 12 Ch. I). 268). In cases before Ix)rd 
St. Leonards* Act (see posl), the e.xecutors can sell and pass the legal estate, 
where there is a direction in the will for sale for i)ayment of debts, or debts 
and legacies, altliough there is no devise for this purpose; and where 
there is a Jtiere charge they have an implied power to sell, and the ijcrson 
in whom tlio legal estsite is vested becomes a trustee of it, aild a vesting 
order can be obtoined. Where there is a direction Ut j>ay debts, a devisee 
of the estate charged, who is also an executm-, can make a good title 
without the coiicurren<*e of his co-executor, if the ]aircha8er has no notice 
of a breach of trust by th<i devisee (see Corner v. Cartmight, 1875, L. li. 7 
H. L. 781 ; West of England and South Wales District Bank v. Mvrch, 
1888, 28 Ch. D. 188). Twenty years since the testator’s death is a 
reasonable limit within which a sale for piiyment of debts may be made 
under a charge of debts, after which it must be ]»resumed that the debts 
have been satisfied (In re Tanquerag- Wilhmwe and Landau, iibi sujrra ) : 
but this rule does not extend to the case of a sale of leaseholds by an 
executor (In re Whistler, 1887, 8i5 Ch. 1). 561: In re Venn anul Furze's 
Contreert, [1894] 2 Ch, 101). If, in a will coining into operation since 
August 18, 1859, the totator has charged Ids real estate, or any specific 
portion, with his debts, or any legacy or specJlic money, and has not devised 
the hereditaments charged so that his wlioh? estate and interest therein has 
become vested in any trustee, tlie executors, if any, have ])ower, notwith- 
standing any trusts detdared in the will, to raise such debts, legacy, or 
money by sale or mortgage (Lird St. l^jonards’ Act, 22 & 28 Viet. c. 35, 
8. 16); and this power devolves to the persons (if any) in whom the 
executorship for the time being is vested, but the section does not extend 
to an administrator (In re Clay and Tetley, 1880, 16 Ch. D. 8). A charge of 
legacies on lands devised beneficially in fee or in Uiil does not give the 
executors a power of sale (In re BeMlteek, 1894, W. X. 68; and see Dart, 
Vemlors and Purchasers, 6th ed., 692-700; Davidson, Precedents in Con- 
vcyancing, 4th ed., vol. ii. Part 1. p. 828 ?i. (b)). 

Legacies, — As to the various descriptions of legacies, and their ademption, 
see Legacy ; APEMrxiON. Tlie apiwintment by a testator of his debtor to 
be executor operates at law as a release of the debt, since the executor 
cannot sue himself ; and it seems that pi*obate of the will is not a necessary 
condition (/a re [1891] 8 Ch. 422): but in equity the executor 

would be bound to accouut for his debt, unless the claim were rebutted by 
evidence of the testator’s intention to foigive tlie debt (see Stroiuj v. Bird, 
1874, L. R. 18 Ecj. 815 ; In re Applehce, ubi supra). ^ 

Where the administration of a creditor’s estate is granted to his debtor, 
the renunly at law is only temporarily susjiended, and^herc is no release 
of the debt ; nor where a debtor is made executor durante miporc oAoJU, 
Where a creditor is appointed executor of his debtor, the debt is 
extinguished if tlie executor has assets of the debtor, which he may retain 
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in pajmdxit of the debt ; and the same result follows w’here one of several 
co-debtors makes the creditor his executor ; and wheie the debtor ap{)oints 
his creditor one of several executors, if the creditor administers. A legacy 
to an executor for his trouble lias no priority (Du man \\ Wafts, 1852, 
16 Beav. 204; In re J, Thorley, [1891] 2 Cli. OKI). 

All debts must be paid or provided for before legai'ies, whetlier s})eci!ic 
or otherwise, are satisfied ; and the executor or administrator may pmtect 
himself against claims on tlie esUite by advertiw‘meiit in the manner 
j)reseribed by 22 & 23 Viet. c. .s. 20: and may ihen »listribute the 
assets, having regard only to the claims tif which noliet* has been given to 
him; but the right of the creditor or (‘laimant t«» follow the assets is not 
thereby prejudiced. 

Executors Assent. — As already mentioned. theext*cutt»r is lumnd to apply 
his testator’s estate, in the first place, in the payment of tin* debts of the 
deceased, and accordingly his assent is nei‘essiirv to compii*tr‘ the title of a 
legatee, general or s})ecific, .ind whether of 'chattels real or jKfrsonal. 
Before such assent tlic legatees right is inchoate, transmissibh* to his own 
personal representatives. A Court of equity can c(»nnK‘l the execut«»r * - 
give his assent, if it is refused without (t'om. Diy. Attmmi. c. 8). An 
assent need not be in any ]»arti<‘ular form, ami may be express or im)»lied 
(see Thorne v. Thorne, [1803] 8 Vh. 190), or upini nvusonable condition 
]uecedeut: it msiy be givtui before probate, ami by one of wweral 
executors, and to the exo(iiitor’s t»wn legacy, and l»y an administrator 
durante minore aiate \ an assent to a life interest vests tin* rcMnaindiT, and 
riee versa. An assent cannot, as a general rule, be retraetiMl, and it has 
relation to the time of the testator’s death. If an executor namunees 
])robate, he cannot assent to his own legacy. l/jMin asstuit being givcui, the 
title to anything speeificjdly lK?queatli(*d vests at law in the legatee 
absolutely. In the ease of leaseholds, no deed of assignment by the 
executor is rcHpiired to eomjdete the tilh* of the legatet* (In n Vniverlamse, 
[189G] 2 Ch. 251 ; and see Anstin v. Jirddur, 1S9*’», \V. N. 78). I nder the 
I.and Transfer Act, 1897, real estate* will now devolve upon the jK'rsonal 
representatives, as if it were a chattel real, m»twitlistanding any t<*sta- 
mentary disposition, and the assent of tin* ]>ersonal n*preHeiitativ(‘s will be 
re(|uired to a devise contained in tin* will (see 'yosf^ Jind Jhjnrsintafnr). 
No assent is necessary to ]ierfect the title of a donee under a donatio nwefis 
causd (Tate v. Hilhrrt, 1793, 2 Ves. Ill, 120; an.l see Donatio moktis 
causa). 

Appropriation. — Where a legacy is payabh* tn fntnvo. the legatee is 
entitled to liave a suflicieiit sum set apart to answer it wjien it iHjeomes 
due (see Williams, and Administralora, 9th ed., 12.)6 sry.). When 

an appropriation has been vali<lly imule in respect, of specific c»r pecuniary 
legacies, the legatees must bciir any loss arising from the diminution c»f 
the appropriated fund (Fraser \. Murdinh, 1881, 6 App. Cas. 8mo ; In re 
[1892] I Ch. 210); otherwise, they must be jiaid in full {linker v. 
Farmer, 1868, L. R. 3 (3i. 537). After a]»i>ro])riation tin* (*xec utor caiiinot 
rehiin any part of the appropriated fund to meet a debt due from the 
legatee to tlie testator (lia/lard v. Marsden, 1880, 14 (’b. D. .5i4). An 
executor has power, witliout (*\press aulboritv iii the will, to agree witli 
a legatee to appn<[>priate to him a jioiti^ui of the estate; and when 

a eoniplete apprcijiriation has been math; in favour of a residuary legatee, 
he cannpt be deprived of the benefit of it tbruugli subse^pient rfHluctioii of 
the residue by loss of assets (In re Lepinc, tdn supra). The Ijiml fransfer 
Act, 1897, contains provisions for the a[»i)ropriation <»f any j»art the 
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deceased's residuary estate in or towards satisfaction of a legacy or share of 
that estate (s. 4). ^ 

Executor's and Adminisiraior's Year, — In order that the executor may 
be able to inform himself of the state of the testator's assets, and to pay 
his d(jbts, he is allowed a year from the testator’s death before he can l>e 
compelled to j)ay legacies, although the will may direct earlier payment ; 
Imt lie may pay within tlie year, if circumstances so admit. Similarly, an 
administrator is allowed a year before he can be compelled to distribute the 
intestate’s estate. As to interest on legacies in an administration action, 
see Ji. S. C., Order 55, r. 64, and In re Waters, 1889, 42 < 'li. J). 517. 

Infant Legatee, — Without tlie sanction of the Court, the executor ainnot 
safely pay a legacy given to an infant, to him, or his father, or other person 
on his behalf, unless expressly authorised by the will. The executor may, 
however, pay the legacjy into (Jourt, under the Trustee Act, (see s. 42, 
and tlie definition of “trust” and “ trustee,” s. 50), l)y which the Legacy 
Duty Act, 86 Geo. iii. c. 52, was rcjiealeil. Where (»xeciitors neglected to 
pay in under the Legacy Duty Act, the h^gatee recovered against them the 
amount of the legacy, with interest at 4 per cent., and costs (Uimdl v. 
Simpson, 1848, 18 L. J. Ch. 55). By the Conveyancing Act, 1881, s. 43, 
trustees arc empowered in certain I'ases to ])ay or a))]>ly the income of an 
infant’s ])roperty for Ins maintenance, eduwition, or benefit (and see In re 
i/bZ/iW, [ 1 894] 3 (Jli. 30 ; In re Jeffery, [1895] 2 Cli. 577, as to members of a 
(ilass). Where the residue of an estate, be(iueathed to an infant, has )>een 
ascertained, th<i executor is a trustee of it for tin* infant within the aliove 
provisions, and may apply the income for maintenance, etc. {In re Smith, 
1889, 42 Ch. D. 302). See further on this subjc^ct under IxrANT. A 
legacy to an infant ap])ointed executor dot*s not carry interest until the 
infant attains twenty -one and acts {In re (/anhirr, 18t>2, W. N. 164). 

Refnndvng Legacies, — If an (»xecutor voluntarily ]>ays a h'gacy, he cannot 
call on the legatee to refund in ordiu' to pay other legatees: otherwise, if he 
jiays under legal compulsion ; and if he pays legacies, and afterwards debts 
appear of wliich lie had no notice, lie can com])el the legatees to refund. If 
he pays the residue to the residuary legatee, with notice of a del>t, which 
he is afterwards obliged to ])ay, he caiiiuU tuill on the residuary hgatee to 
refund. Ihit notice of a remote contingent liability, wliich has not become 
a debt, will not dejirive the executor of the right to compel refunding 
( Whittaker v. Kershaw, 1890,45 Ch. D. 320). liefuiiding may l»e compelled 
by an unsatisfied creditor, where the assets are insufiicient for payment of 
l)oth debts and legacies ; and this though the executor himself is the 
creditor {Jcr\>U v. Wolfersian, 1874, L. R. 18 Kip 18, 25; and see on this 
subject, In rc Brogden, 1888, 38 Ch. 1). 546). AN'herc! the a.ssets were 
sutlicient to pay all legacies, but become deficient through the executor’s 
devastavit, or accident, an unjiaid legatee C4in compel refunding by one who 
has been paid ; and so of shares of residue, or distributive shares of an 
intestate’s estate ; but it is otherwise if the assets were originally insuffi- 
cient : hut the disapiiointed legatee must first proceed against the executor. 

Baynient of the Residue, — The clear residin' of the testator's estate, after 
piyment of funeral and testamentary exjienses, ilebls,and legacies, must be 
paid to the residuary legatee, if any. Formerly, if no ref.iduary legatee 
were appointed, the residue^belonged te the executor beneficially, unless by 
implication or presumption he appeared to W a trustee only, in which case 
he held for the next-of-kin, or, if none, for the Crown. But now, under 
1 Will. IV. c. 40, the executor is a trustee of any residue not expressly 
disposed of for the persons entitled under the Statute of Distributions, 
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unless it appears by the will that ho was intonded to take teiieficiallv. 
But if ^here are no next-of-kin, and no contrary intention ap})eai*s by the 
will, the executor will be entitled as against the Orown (see s. 2 of the 
Act, and Humll v. (lotrcfi, 1846, 2 648). But where the residue of 

the proceeds of s^le devised to exc^cutors u]m»ii trust ft>r sale is imt eireetually 
di8iK)sed of, it will belong to the Crown (under the Inteslate.s’ KstnU^s Act, 
1884, 47 & 48 Viet. c. 71), and not to the executor (/« n* B’eo<^[|806] 
2 (’h. o06). An execut(»r lias ]>ower to approjiriatt* speeilie ])orti(»ns of the 
esttite, though not specially authorisiMl by tlu* will : and a resitluary U‘gatee 
lias power to accept sneb an a|i]»ro]iriati<»ii in ueeonl and siilisfaction of bis 
share {In rc Lepine, [1802] 1 Ch. 210). Tinier the Lnul Transfer Act. 
1897, the residuary realty also will he distrihutahh* hv tin* exirntors (sf*e 
ss. 1,2,8). 

D'lstrihution of Intestate AVa/r.— The a])]>lieatioii of an intestate’s 
IK'rsonal estate is regulated by the Statutes of Distribution (22 2:1 

Car. 11. c. 10; 1 Jae. ii. c. 17, s. 7); set* DisTuiarTioNs, Statitr ok: 
but where the real and personal estates <lo not e\eet*d XoOO in net value, 
they will now belong to the intestates widow, if In* leiivt*s no issue: an ; 
where the net value exceeds £500, the witlow is eiitith'd to £500, ahsoln.v iy 
ainl exclusively out of and (diarged tui such estatt*s (sta* the Intestates 
Estates Act, 1890, o8 & 54 \ iet. e. 29). The Act ilot's not. likt* the statute* 
id Charles ll.,ap])ly to a partial inlestaey {In n Ttrit/fs K>ilate. [1892) 1 Cli. 
579). Dower out of the* intestate’s real (‘.stale is subject ti* aliaituneiit in 
resjiect of the charge {In re (Itarriere, [1896J 1 Ch. 912). \Vhi*re a widow 
entitled to her husband’s estate, as being of tlie iii't value of under £500. 
died without taking administration to it, the (’ourt granttMl ailininist ration 
to lier executor (In the (joihU of Ilrffant, [1896] Troh. 159). Although then* 
is to be no distribution of an intestale’s (‘IV(*ets until tbe (‘\|»iraii(U» of a 
year from his dtiath (see 22 i'i: 2:» far. ii. e. 10, s. 8), yet if a persmi entithsl 
to a share dies witliiii the year, his inten*st is vested, and go(*s to his jmrsonal 
re]>re8entative. If debts a]>i)ear aft(*r distrilaition, each jK^rson who took a 
share must refund proportiomit(*ly to the administrator. The siieeial 
customs of London and York with res]K?et to tluMiistrihntion of an int(*slate’H 
fiersonal estate were abolished by 19 & 20 Viet. 94, as to d(Niths on or 
after January 1, 1857. 

Letj(uuf and Sueecssion Dniies, — As to the dut i(?s in n*s] »eet o| h'gaciesand 
successions, see Dkath Dutiks. TIm* duty on any legacy m nfsidiie inust 
be paid by the executor or administrator upon retainer for his own or 
anothers benefit, or delivery, ])aynient, or discharge of the legacy or n*sidu(‘. 
The legacy duty must be deducted l»y tbe executor when la* pays tbe 
legacy, otherwise he is personally responsible as to tb(^ dillerence in 
this respect between legacy duty and sucee.ssion duty on a sum c()venanU*d 
Uj be paid by a testator, In rc Illf/ffins, 1885, .‘i! Cli. D. 142, 146). By 
52 & 58 Viet. c. 7, limitation to (daims by t he Crown for HUC(M*s8ion and 
legacy duties has been im])osed in c(irtain cases (se(; ss. 12-li»). See 
Hanson, -Dm/A 4tl I ed. The provi.sions of the T^jind Iraimfer Act, 

1897, as to the establishment of a real rejiresentative not to aHect any 
duty payable in respect of real estate, or impose on real (‘state any new 
duty (see s. 5). • 

Assess. — As to •assets and tbe distincti^ai hot ween legal and (?rpntid>le 
assets, the order iti which assets are ajipliwible in payment of debts, and 
the marshalling of assets, see Assets ; Marsh A iJ.iN‘i.^ 

Liabilities of lUpresentcLtives. — (a) For iJeceoHeds Acts. — A ngnt of 
action in matters of contract on which a teshitor or intestate might have 
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been sued in his lifetime survives against his executor or administrator, 
and he is liable on every contract of the deceased, whether named in 
the contract or not; but not where the contract is merely personal to 
the testator or intestate, unless a brcjich occurs in the deceased’s life- 
time. As a rule, an action for a tort committed by the deceased cannot 
be brought against his executor or administrator, though in some cases a 
remedy can be had against them. Under 3 & 4 Will. iv. e. 42, the exeemtor 
or administrator may be sued for injury to pro]>erty, real or personal, 
committed by the deceased within six months l^efore his death ; ])u4 the 
action must be brought within six months after the executor or administrator 
has taken on himself the administration of the estate; and damages 
recf)vered in such action are payable in like order of administration as the 
simple contract debts of the deceased (see Kirk v. Todd, 1882, 21 Ch. D. 
484 ; Phillips v. Homfray, 1883, 24 Ch. D. 439). As to the liability of tlie 
|)er8onal representative of a deceased incumbent for dilapidations, see 
34 & 35 Viet. c. 43 (and see In re Mo7ik, 1887, 35 Ch. 1). 583). Mis- 
cultivation of glebe land is not a dilapidation for which the executor of a 
deceased incumbent is liable at the suit of the successor {Bird v. Relph, 
1833, 4 Barn. & Adol. 826 ; and see Dilapidations, Ecclesiastical ; ( Jleiie ; 
and Incumbent). If a sole defendant dies before judgment, and there 
is a transmission of liability, his personal representative may l)e made 
a party under R. S. C., Order 17, r. 4. If one of several defendants 
on a joint cause of action dies liefore judgment, tlie survivor will be 
chargeable alone; but if the contract were several, or joint and several, 
the executor may be separately sued. In the case of partners, how- 
ever, every partner is liable jointly with the others for all debts and 
liabilities incurred while he is a ijartner; and after his death his estate 
is also severally liable in a due course of administration, but subject to the 
prior payment of his separate debts (tlie Partnership Act, 1890, 53 & 54 
Viet. c. 39, s. 9 ; and see Ke^ulall v. Hamilton, 1879, 4 App. Cas. 504, 517 ; 
and as to liability of the deceased’s esbite where the business is con- 
tinued in the old firm-name, see sec. 14 (2) of the Act). U])Oii the death 
of a shareholder in a company, his right and liability as a member devolve 
upon his personal representative, whose liability is limited to the assets, so 
long as he does not himself become a shareliolder by taking a transfer into 
his own name (see Buchan's case, 1879, 4 Ap]). Cas. 549, 588). The repre- 
sentative of an original lessee is liable for breaches of covenant after assign- 
ment by the testator or himself ; but if the testator was an assign of the 
lessee, future liability may be discharged by assignment over (and see 
22 & 23 Viet. c. 35, s. 27). Since Locke King’s Act (40 & 41 Viet. c. 34) 
the executor or administrator of a purchaser of real estate who dies before 
payment of the purchase money is not liable to complete the purchase, but 
the devisee takes the land charged with the ])urehase money, unless the 
testator or intestate has expressed a contrary intention. In the case of the 
vendor’s death, the unjiaid purchase money devolves as personal estate, and 
the personal representative can give effect to the contract by conveying the 
land contracted to he sold (Conveyancing Act, 1881, s. 4 ; and see Lysaght v. 
Edwards, 1876, 2 Ch. D. 499, 507 ; In re Colling, 1886, 32 Ch. D. 333). A 
legatee of a specific legacy charged by the testator is entitled to have 
it redeemed or freed by the executor ; but, in general, th§ legatee of a lease- 
hold interest takes it subject to the liabilities attaching to it, except as to a 
burden within Locke King’s Act (and see BotkamUy v. Sherson, 1675, L E. 
20 Eq. 304, 316). An executor cannot be compelled to complete an 
imperfect gift of bis testator. As to claims against the estate of a 
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deceased person, there is no rule of law which precludes a claimant from 
recovering on his own testimony without corroboration ; but the Court will, 
in general, require such corroboration {Lt re //(x/z/stw. ISSo, 31 Ch. D. 177). 
A guarantee, the consideration for whic*h is given once for all, does not cease 
on the guarantor 8 death (L/ot/irs v. I/ar/*er, 1880, 10 Ch. I), 290; as to 
continuing guarantees in respect of a firm, see rartnersiiip Act, 
1890,8.18). * 

(5) tor tJwir omi Acta. — A jmunise hy the representative to |«iy ailebtof 
the testator or intestate out of his own estate is invalid unless it be in writing 
and there be suflicient consideration to siqqiort it. Forbejinince to sue, or the 
having or admitting assets, may be sutticient consideratitm. The represeiiUitive 
is also personally liable for the reasonable expiuises, if hc' gives or ratifies an 
order for the funeral, and in any wise, in tla* absence (»f evidence to charge* 
any other iierson, he is liable, if he has assets (and see S/inrp v, lnah, 1879, 10 
Ch. I). 468, 472; JVilliamti v. IFUiuma, 1882, 20 Ch. 1 ). (;r>9). An executor has 
no authority in law to carry (»n his testator s trade, and if be does so without 
the protection of the Court, he will, on failure of assets, be personally lialde 
for the debts contracted since the tesUitors death (Kx parte (far/aiof, 

10 Ves. 119; 7 It. R. 252 ; In re Johimrn^ 1880, 15 ( ’h. D. 548). Wliere 
the executor carries on the l)U8inoss with the assiuit. either expn^ss or 
implied, of the testator’s creditors, lie is entitled, iti priority to tlu*m. to be 
indemnified out of the estate against liabiliti(»s propca ly incurred in so doing 
{Doom V. Gorton, [1891] A])p. Cas. 190); and this principle is applicable 
where a receiver and manager lias heeii ajjpointed in an administration 
action to c^rry on the bnsiiicss in succession to the executor, ami wbelher the 
will does or does not contain a power tn carry on (In re [1894] 2 (4i. 

GOO). The testator’s estatii will not ]»c liable in case of tin* bankruptcy of 
an executor who trades with the assets witliont untbority from the will 
{Ex parte Garland, 1804, 10 Ves. 110). Jhit the (executor is hound to con- 
tinue a business so far as recinired hi compl(»t(‘ his testator’s eontract, or 
with a view to a sale of works as a g<»ing ((aictn’ii. It is no part of an 
executor’s duties to iiKpiire into transai’tions of his t(*slatnr twenty years 
before his death {AlHoft v. [1895] 2 Cli. 111). An (*xee,nlor whose 

act jmts his co-executor into sole ]K).ssessioii of assets, is liable, for iniKa]>pli- 
cation if the act was unnecessary, which it will m>l he. if done in the 
regular course of business (/a. re. (t(f.sqnoinf,[\H[)4] 1 Ch. 470). (■ounsel’s 
advice will not protect the personal represifiilativt! from liiihilily hir his 
wrongful acts (Peers v. Ceeley, 1852, 15 Ik'av. 211), hut it may relieve him 
from costs (Anyicr v. Slamuird, 1825, 2 Myl. k K. 566; Jkren v. Tkornlon, 
1851,9 Hare, 222; and see the Judicial Trustees Act, 1896, ss. 1 (2) and 2). 
An executor or administrator is liable U* retrace funds jiaiil to a petrson 
who is not entitled, with inteu’est at 4 |>er cent.; hut he is not liable for 
interest to the legatee to whom, with full knowledge on his jwirt and in 
common mistake, the erroneous payment has been made (/a re JltdJcrs, 1886, 
23 Ch. D. 552). He is not liable for acting or paying money in gozal 
faith under or in pursuance of a jiower of attorney, l»y reason of the fiwit 
that at the time of the payment or act the jku'Hoii wdio gave the power was 
dead or had done some act to avoid the power, if the fa(it was unknown to 
him (the Trustee Act, 1893, s. 22; and see the Conveyancing Act, 1882, 
88 . 8 , 9 ). ! • 

Devastavit.-^A wasting of the deceaseil’s ai^ts by an executor or 
administrator is called in law a devastavit^ for which he is ijersonally liable, 
as far as he had, or might have had, assets of the deceased (Bac. Abr, 
“ Executors’* (1)1). Where an executor accepts the office, he becomes a trustee 
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in the sense that he is personally liable in equity for the ordinary trusts 
which, in Courts equity, are considered to arise from his office {In re 
MarH<len, 1884, 26 Ch. D. 783, 789, quoting from Williams, Executors and 
Administrators, 8th ed., p. 1803; 9th ed., p. 1691). A devastavit may be 
committcid })y direct act, as l)y conversion of the assets to the executor s 
own use, oi’ sale at an undervalue, or by maladministration, as by an un^^uly 
expensive funeral, paying debts out of their legal order, or jmymeut of 
legacies to the j)rcjudice (jnidiUirs. Before distribution of the assets 
among tli(3 persons entitled tliereto, an executor or administrator can*pro- 
tect himself by issuing proper notices for creditf)r8 and others to send in 
their claims against the deexjased s estate (see 22 & 23 Viet. c. 35, s. 29 ; and 
see K. S. C., (Irder 55, rr. 44-61). Further prote(ition has been atforded to 
executors and administraUu’s by the .rudieial Trustees Act, 1896, 59 60 

Viet. c. 35, s. whicli enables the Court to relieve a trustee (which expression 
includes an executor or administrator) from personal liability foi‘ a breach 
of trust, where he has acted honestly and leasonably, and ought faii ly to 
l»e excused. This section aj)plies to the cjise of an executor who has com- 
mitted a thvfcstavU, but the Court is bound to see that there has been no 
undue delay in advertising for claims (In re Kai/, Mosley v. Kay, [1897] 
2 Ch. 518). By the Conveyancing Act, 1881, s. 37, extensive ])Owers of 
compromising and settling debts and claims were given to executors and 
trustees, but the section did not apply to administrators (In re Clay and 
Tetley, 1880, 16 Ch. D. 3). These jirovisions reidaced the similar powers 
given l)y I^ord Cranwortb^s Act, 23 & 24 Viet. c. 145, s. 30, and have been 
themselv(is n'.pealcd by the Trustee Act, 189.*», and re-enacted so as to 
extend to administrators, and to all exec.utorships, administratorships, and 
trusts constituted or created either before or after the conimenceinent of 
the Act (January 1, 1894; see ss. 21, 54). A devastavit is committed by 
payments which tlie executor is not bound to make ; but as a general rule 
he may pay a statute-barred debt, and is not bound to jdead the statute as 
a defence; but he may not make such payment if the debt has been 
judicially <leclared to be statute-barred, and it seems he ought not to do so 
against the declared wish of his co-executor (Midylcy v. Midyley, [1893] 3 
Ch. 382); and an executor may in like manner retain his own statute- 
barred debt, but it is a derastarit to pay or retain a d(4»t barred by the 
Stfitute of Frauds. After an ordei* for adiiiinistration the executor’s dis- 
cretion is at an end, ami under an originating summons (see R. S. C., Order 
55, r. 3) the i)arties are in the same [Misition as if an administration decree 
had been made under the former practice, and a residuary legatee may 
compel the executor to set up the Statute of Limitations as a defence to a 
claim (/?/. re IFra/mm, [1892] 3 Ch. 59). Negligence in not pajdng debts 
carrying interest, or in not getting in debts due to the estate, may amount 
to a devastavit Under the equity rule, which now prevails in the High 
Court, an executor is a gratuitous bailee, and cannot be charged with assets 
stolen or lost by casualty, without some wilful default on his part {Job v. 
Job, 1877, 6 Ch. I). 562). A devastavit may also result (1) from an 
improper investment ; it is the duty of an executor to invest assets, not 
otherwise required, in authorised investments, and if he does so he will not 
be resj)onsible for any fall in value. A trustee (which expression includes 
the duties incident to the (pffice of personal representative of a deceasetl 
person) may, unless expressly forbidden by the instrui&ent creating the 
trust, invest in the manner specified in sec. 1 of the Trustee Act, 1893 (see 
the definition of “ trust” and “ trustee” in sec. 50, and see also secs. 2-9); 
(2) from the non-conversion of property bequeathed for life with remainder 
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over (see Howe v. Lord Dartmouth, 1802, 7 Ves. 137 ; 6 R R, 96); (3) from 
not callmg in money on improper or unauthorised securities, or in the 
hands oi a banker ; but where the executor has exercised an honest dis- 
cretion as to conversion under ditiicult ciroumstances, he will not be liable 
for loss from not having sold withm a year of the testator’s death {MarsiUn 
V. Kentf 1877, 5 Ch. D. 598) ; (4) from the default of agents employed by 
the executor; but when a broker or other agent is employed in the usual 
and regular course of business adopted in similar circumstancivs by onlinary 
prudent men, the executor will not be liable without miscomluct or default 
on his part {Spci/jht v. Gannl, 1883,9 App. Cas. 1), and he will not be 
answerable or accountable for any banker, broker, or other j»er8on with 
whom moneys or securities may be ile{K)sited, unless a loss lia]tpens tlirough 
his own wilful default (Trustee Act, 1893, s. 24, tuid see s. 17 ; Ixohhi^m v. 
Harkui, [189G] 2 Ch. 415; and see generally as to the liability of executors 
for loss of assets the Judgment of IauhI CtUtenhain in Glomjh v. Iknul, 1838, 
3 Myl. & Cr. 490, 49G). An executor or administrator may appoint a 
solicitor as his agent to receive money on tlu‘ produ(*lion of a deed con- 
taining any such receipt as is referred to in sec. 5G of the ( ’onviyancing A* i, 
1881 (Trustee Act, 1893, s. 17 (1); and see In re Ilefiuu/ v. Merton, [li<93] 
;5 Ch. 2G9). 

Where there are several exe<Mitors, a derastarif hy f>ne will not charge 
the other, unless he has intentionally or otherwise contrilaited to it (C-ro. 
(1) 319); but where by the act of one a.sst*ts eonie ti» the hands of the 
other, the om* will be answerable for the other, as be would have bc;en for a 
stranger, unless it is a (*aae covered by the proleetitm abovt* state<l with 
reference to bankers, bidkers, or other agents ]>ro)>erly employed (mm? 
Chamhers v. Minch In, 1802, 7 Ves. 18G, 198; G K. 1». Ill: itavon v. JJwon, 
1800, 5 Ves. 331 ; o \l 11. 52). l>ut an execMitor who stands by and sees a 
l)reach of trust committed by his co-executor will be liable for the couse- 
(piences, and the usual indemnity (dause will not protect him. An executor 
is, in the alienee of exj)ress provision in the will, chargeable only hir money 
or securities actually received by him, not withstanding his signing any 
receipt for the sake of conformity, ami is answerable and accountable only 
for his own acts, receipts, lU'glecls, or defaults, and lait for lliose of his 
co-executor, unless a loss ha]»p<;ns through his own wilful default (Trustee 
Act, 1893, s. 24). An executor may be Habit! for a denustarU although he 
renounces ])rolKite, if lie acts in the administration of the as-sets otherwise 
than as a mere agent of the acting ex<?cutor. 

An executor may be reh'ased fn>m bis liability for a drra.davit by the 
concurrenee (»r acquiesci^nce of the jier.son injured thereby : and nmlcr the 
Trustee Act, 1893, s. 45, the Court lias ]K»wer to make an order by W’uy 
of indemnity to an executor <»r admini.strator who lias cfunmittefl a bremdi 
of tru.st at the instigation or re<jue.st, or with the coiisent in writing (see 
Griffith V. Ifuf/hea, [1892] 3 Cli. 105) of a beneficiary, including a mariied 
woman entitled for her seiiiirate u.se and re-strained from anticipation (sec 
In re Somerset, [1894] 1 Ch. 231 ; Mura v. lirowiu, [1895] 2 Ch, G9 ; [1896] 
1 Ch. 199). 

Since the Marrie<l Womens rro|»erty Act, 1882, a married woman ia 
capable of rendering herself liable to the extent of lier separaUi projierty on 
any contract, and of* suing and Ijeing sued in cfUitracA as if slie were n ferns 
sole (s. 1 (2)), and* "contract” includes the acceptance of the office of 
executrix or administratrix, and the provisions of the Act as to liabilities of 
married women extend to liabilities by reason of a iktadami committed by 
her as an executrix or administratrix, either liefore or after her marriage, 
VOL. V. 14 
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and her husband is not liable unless be has acted or intermeddled in the 
administration (s. 24, and see ss. 18 and 23). 

A devastavit is within the Statute of Limitations, 21 dac. I. c. 16, 
and an executor sued by a creditor of the testator for a devastavit can 
plead the Htainie {Thorne v. Kerr, 1855, 2 Kay & J. 54 ; In re Gale, 1883, 22 
Ch. D. 820) ; but, at equity as in law, when an executor is sued as such for 
a liability of the testator, he cannot set up his own devastavit as a defence, 
so as to avail himself of the statute {In re Marsdcn, 1884, 26 Ch. D. 783 ; 
In rc Hyatt, 1888, 38 Ch. D. 609). ♦ 

Accounts, — An executor or administrator must account for all profits 
accruing to the deceased's estate. Wliere he employs the assets in trade 
for his own benefit, the beneficiaries are entitled to interest at 5 per cent, 
on the assets, or to the actual profits, at their o]»tion ; and surviving 
partners who are the deceased ])jirtner*s executors and emjdoy his assets 
in the business must account for the jirolits so made (see Vyse v. Foster, 
1874, L. R. 7 H. L. 318). As a general rule, an execiitfn c^iniidt purchase 
part of the assets for himself, but must account for any profit made as a 
trustee; and he will be resj>ousible for any loss occasioned by a l)reach of 
trust, but must account for any gain. 

An executor or administrator may be charged with interest — (1) if he 
unreasonably neglects to invest imuieys in his liands — the rate of interest 
will not be more than 4 j)er c(‘nt., except in s])ecial circumstances; 
(2) where he improperly uses assets for his own benefit, and the rate will 
be 5 ])er cent., unless the vistui-tjoe trust ele(‘ts to tak(‘ th(^ a(*tual profits 
(see Jones v. Fomll, 1852, 15 Ileav. 388; WiUiaius v. rmrell ihid. 461; 
Mayor of Hcrwlek v. Murray, 1857, 7 De G., M. iV (b 4!f7 : and Burdick v. 
Garrick, 1870, L. R. 5 Ch. 233). Sim]>le inter(‘st will gencually be charged, 
but compound interest may be directed in sjH^cial instances. 

Allowamcs, — An executor or administrator is entitled to l)e allowed all 
reasonable expenses iiunirred by him as such, but not. foi* ]KU*sonal trouble 
and loss of time; and if he is a soli<*it<u', he will lu^ entitled to costs out of 
pocket only, unless expressly authorised by th(‘ will to receive profit costs, 
except where he ae.ts in a suit for liimself and his co-trust(^es (see Gradock 
v. Piiyer, 1849, 17 Sim. 41 ; UroiK/hfon v. Brouyhtau, 1855, 5 De G., M. G. 
160; In re Barber, 1886, 34 ( ’h. D. 77; Bi re CorselUs, 1887, 34 Ch. 1). 
675). Similarly, an agent who is his principars (‘xcH'utor cannot in general 
cliarge commission against tlie estate. An executor will be allowed the 
expenses of emjiloying an agent, accountant, or solicitor, in [inqier cases, 
but not the charges of a solicitor for doing work which tlie executor ought 
to do himself (and see, as to a solicitoi' trustee, Harbin v. Darby, 1860, 28 
Beav, 325 ; In rc Chappie, 1884, 27 Gh. D. 584). In taking any account 
directed by any judgment oi- order, all just alU>wances are to be made 
without any direction for that purjKJse (R. 8. (b, Order 33, r. 8 ; and see 
Daniell, Chancery Practice, 6th ed., 1054-1060). 

Actions by or against EmcuIots or Adininistrators, — If the plaintiff' sues, 
or the defendant or any of the defendants is sued, in a representative 
capacity, the indorsement of the claim must show in what cjipacity he sues 
or is sued (R. S. C., Order 3, r, 4). Executors or administrators may sue 
and be sued on l)ehalf of or as representing the pro])erty oV esUvte of which 
they are representatives, Vithout joining any of the f>ersons beneficially 
interested, and will be considered as representing such persons ; but the 
Court or a judge may at any stage of the proceedings order afiy of such 
persons to be made parties, either in addition to or in lieu of the 
previously existing parties; and this rule applies to executore and 
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administrators sued in piweedings to enforce a security by foreclosure or 
otherwise (K. S. C., Order IG, r. 8). Clainis by or apiinst an executor or 
administrator fis such may be joined with claims by or tigaiiist him 
j)ersonally, provided the last-mciiti«iiicd claims arc alle^eil to arise with 
reference to the estate in respect of which the plaintitVor defendant sues 
or is sued as executor or administrator (U. S. C„ Order 18, r. o). If there 
are several executors or admiuistrali»rs, all must join in bringing actions 
but an executor who has not pro vetl, need not be inad(* a )>art v. although 
he has not renounced, unless he has aeted. Where one *»f e»»-exeentors 
refuses to join as plainlilV, the other ean sue. making him a defemlant. An 
executor out of the jurisdiction, or a renouncing or absconding e\e<'utor, is 
not a necessary jiarty (see Dnvje \\ llartopp, hSSo. 1*8 ( h. j). 414). An 
executor or atluiinislrator caniud sue J'nrnid {Ohfjirld v. f V»WW^ 

1845, I Ph. G15). An cxecul«*r i»r atlniinislralor » aii sut‘ before probate 
or grant of •administration, but nmsi obtain Ibcin Indore the hearing. 
Special remedies arc given to <‘\ccut»»r.s and administrators by originating 
summons for the dcttu’iuination. without an administration id tb<‘ (‘state, of 
certoin ipiestions or matters arising in the administration (s(*c K. S. ^ , 
Order 55, r. .'»). ruder this rule tb(‘n‘ is jurisdiction to dettuniine such 
([ucstions only as lud'ore the rub* ciudil have b(‘en di*ti*riiiined nnd(*r a 
judgnnuit for administration ( /a rr irilliohi 1 88S, .‘18 ( *|i. 1). 210 ; 

7a /r y/ey/r, 1880, 4.“. Ob. It IS; .and .sec In rr Hanjmtns, 1800, 4:J i’li. It 
401). 'Fbe issue of the summons ilot*s uol iuterb'n* with or ctintrol any 
power or disereti<*n vested in the executor oi a<lminist ratoi, except so far 
as mteessarily involved in the relit*!’ sought (Order ."*5. i*. 12). rnd<*r ndt^ 4 
id (drdcr 55 the Court ean, on originating summons, tirdei tin* ailministra- 
tiiUi i)f the rt*{il ami ptusonal estati*ol‘ tla* «leei*a.seil, or i*ilh(*i. (As to servit'c 
of tin* summons undt*r )’r. .‘5 and 4, s(*c (>r<lei“ 55, i. 5; and as to the 
|»raeliee intriiduetMl by tin* above provisions, si*i‘ /a n IWisou, 1885. 28 
C'li. it 457,400: and Ah.MiMSTiiATioN A« T!iiN.) The ( ‘ourt or a jmlge is ind 
now bound to make a judgment or «Uiler. i»n sumiiMHis or i»tb(*rwiH(*, bu* 
ailministralion, if tin* i|uestions lM*lWi*eu the parties can be proj»crly 
determined witinml (Ord(*r 55, i. Iti). ami tins provision a|)]»lies U» 
administratiiui actions eomiiieiieeil bi'fore, but tried alti*r, the rule eaiin* 
into i»]»era.tioii. and the «jm\stion wiiOher general adiiiiiiistratiiin is m*e«rs- 
sary can lie referred to ehaiuber.s ( /a r* l.htnlUja, I8s:;. 25 ( 'b. It 00). 
(leinu'al ailiniiiistratiou will lie ilireiicil wln*ri‘ without it the I'xcentiirs or 
iiilmiiiLslrator.s will not be adeijuati'ly juot«M t(^d. A ilir«‘ction in the will to 
obtain giuieral ailiiiinistralion i1'h?s not deprive tin* ( oui t ol its iliscK*! ion 
{In r»‘ X/er/ra, 1888, .‘bS (’li. It .‘UO). 'riie judge in person alone can make 
an order for general adininistratioiMUrd(*r 55, r. 15//). \o action lies at 
law against an executor for a general legacy, or against an administrator 
for a distributive share of an intestate's pro|H*rly, altliongb be. may have 
expressly promised to piy ; but a sjiecitic legaUsf ean .sm* at law aftor the 
executors assent. Jiut a (5mrt of cipiily regards executors and adminiH- 
treators Jis trustees, and will comjH*I llauii to apjily the asseto in a due 
course <d administration, and will order |ia} ineiit of a ]H*rsoiial legacy, or 
distrifiution of an intest^ite’s <*sUl(*. and an ac'count o| the asst'ts atid the 
application of them. In east* of iiji.si-oiiduct or wjiste of assets by the 
executor or administrator, tin* Courtvrill a] ipoiiTl. a receiver : but will not 
make the ap]>oint)nent so as to interfere with the executors right of 
retainer i^n re WvUh, 1890, 45 (’h. Ik 5G9). Any balance whicli the 
executor admits to be in his hamls may Ihj ordered into Couit, iniiwitti- 
staiuling there are demands on it to which he is Ihible ( DaaieU*X*/kin<re9^ 
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Practice, 6th ed., 1734); but the order will not prejudice his right of 
retainer or lien for costs. 

Administration Action. — See generally this heading, ante, vol. i. The 
action may be commenced by writ, or by originating Bununons under R S. 
Cm Order 55, rr. 3, 4. A creditor whose debt depends on disputed facts 
cannot obtain an order on summons {In re Pomers, 1883, 30 Ch. I). 291). 
Proceedings before probate or grant of administration must be by writ (In 
re Jjeask, 1891, W. N. 159). A creditor, or legatee, may sue on behalf of 
himself and other creditors, or legatees (and see In re Greaves, B%p/y v. 
Tofield, 1881, 18 Ch. D. 551, 554; In re McRea, 1886, 32 Ch. D. 613, 615). 
Where an order has been made, a second action will be stayed, unless it 
asks more complete and iHiiieficial relief, or raises (questions of wilful default 
or breach (jf trust. An order for administratitni cannot be made in the 
absence of a jjcrsonal representative (Ihyirdemrl/ v. Ikurdemrll, 1878, 9 Ch. 
IX 294). Under the former practice the executoi- of a deceasefl representa- 
tive was proi)erly joined as a co-defendant with the continuing representative, 
and he was a necessary jmrty when an account on the footing of wilful 
default was claimed {Coppard v. Allen, 1864, 2 De (1., J. & S. 173); but 
in an action for a general account against a surviving executor and trustee, 
it is not, generally, necessary for the i)laintilV to make the representative 
of a deceased trustee or executor a party {In re Harrison, [1891] 2 Ch. 349). 
The administrator of a deceased executor does not sulliciently represent the 
estate for the ])urpo8e of an administration decree, nor, it seems, an executor 
dc son tort {Konmll v. Morris, 1873, L. 11. 17 E(]. 20; but see In re Lovett, 
1876, 3 Ch. I). 198), nor an administrator ad litem (Dowdesnrll I)oirde$ircll, 
uhi supra). 

Exeeniors or Administrators abroad. — An executor oi‘ administrator can 
be sued in his ollicial caj)acity only in the countiy where he has obtained 
his authority to act as such (Story, Conjtkt of Laws, ch. xiii. s. 513). 
Hence, where there is only a foreign executor or administrator, and a 
creditor wishes to sue here in resjject of English assets, an English personal 
representative must be ])roj)erly constituted for the ]>ur])ose of such action 
(and see Tyler v. JkU, 1837, 2 Myl. & Cr. 89, 110). Where a person out 
of the jurisdiction is a necessary or proper party to an action properly 
brought against some other ])erson duly served wdthiu the jurisdiction, the 
Court may allow service of a writ of summons, or notice of it, out of the 
jurisdiction (K. S. C., Order 11, 1 (//); for instances in actions against 
executors or administrators, see In re Lame, 1866, 55 L. T. 149; Harvey v. 
Doiiyherty, 1887, 56 L. T. 322; In re Ik Penny, [1801] 2 C3i. 63). Service 
out of tlie jurisdiction may also be allowed where tlie action is for the 
administration of the i>er8onal estate of a deceased j^erson domiciled at his 
death within the jurisdiction (see In re Eayer, 1882, 22 Ch. 1). 86: Wood 
V. Middleton, [1897] 1 Ch. 151). 

WUful Default. — An executor or administrator is in the position of a 
gratuitous bailee who cannot be charged with the loss of his testator's assets 
without wilful default {Joh \\ Job, 1877, 6 Ch. I). 562). Under the usual 
administration order an executor or administrator mn be charged only for 
actual receipt by himself or his agent, not for a default of a co-executor or 
co-administrator; and it is not the practice to direct eicecutors, etc., to 
account for what tliey miglit, but for their own default, have received. For 
such an inquiry the plaintiff must aver and prove at Ic^t one act of wilful 
default {In re Youngs, 1885, 30 Ch. D. 421). Wliere the statement of claim 
alleges wilful default, an order on that footing may be made at any stage 
of the i,^gceedings {In re Symofis, 1882, 21 Ch, 1). 757 ; Joh v. Joh, uU 
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supra; Mayer v. MiuTay, 1878, 8 Ch. I). 424). Leave of the Court must 
be obtainecl to maintain an action ai^ainst a defendant on tlie fiHiting of 
wilful dmault, where the common administration order has been previously 
obtained (Lnmhuj v. Gee, 1878, 10 Ch. D. 71o). Where there are no plead- 
ings, the charge can be laised bv aflulavit v. Maeheif, 1870, 12 Ch. 

I). 534). The charge must l)e proved at the hearing; llie plaintiir has no 
right to [wstpone the questitm tt> a later stage (SmUh v. Armitmje, 1883, 24 
Ch. D. 727). The burden of proof is on the charging [Uirty (In re Brier, 
1884»26 Ch. I). 238). rarticulars should be given in the pleading (In 
Andice, 1885,54 L. J. (’Ii. 1104: and see Order 19. r. 0). Accounts on 
the footing of wilful default cannot be obtaine«l under R. S. (\, Order 15 
(In re Bourn, 1882, 20 Cli. 1). 5M8). IqHin an originating summons under 
Order 55, rr. 3, 4, an mder for impiiries on the footing of wilful default 
c^Hiinot be oluained (»tberwis<‘ tlian i>v consent (7A>/^*Ar v. frcr/oM, [1891] App. 
Cas. 190, 202). 

Beceiver ayninaf Kirrutt^r. — T!u‘ .Tudicuturc Act. 1873, gives the Court 
jM)wer to appoint a rc<*eiver in all cases where it appears just or (‘onvenient 
that such order sluuibl lw‘ made (s. 25 (8)) : iiut tla^ ]>rinciples which obUiin. 0 
under the former juactice still ]»rc\ail. A rtu eiver will be ajjpointed against 
an e.xecutor where there is gross mi.s*M»inluct or iK^rsonal disability on his 
IMirt, but not merely li(‘cause he is in piMir circunnstances, unless there is 
danger of misapplication of the assets: lait if will in general be made whom 
he is a bankrujU or insolvent (Williams, Ki*rntors,\){\\ eil., p. 187; Seton, 
Judgments and (h-dvra, 5th ed., p. <>50). Th<? < ’ourt has jurisdiction U» restrain 
an executor who ha.s Iksmuiic bankrupt sinc‘e the dcatli of the U*8tator from 
further acting: and if ther<‘ is a co-t*xecutor willing to continue to act, will not 
require the a]>poinlmcnt (»f a receiver ( AV» era v. /Vn7///>s, [ 1897] 1 <*h. 174). 
An omission to gel in tie* estate, ami allowing arrears of rent to accrue, are 
groumls for tlic a]»]«oi!itment of a receiver (IHehnrdu v. Verkins, 1838, 3 Y. 
A' C. Ex. 299 : Hint v. 7’e// . 1849. ti Hare, <»1 1 ) : hut not the excMUitor s power 
of ]ircferring creditors or retaining his own debt ( v. Harris^ 1887, 
5G L. d. (’h. 754: In /r //V//.s, MoUnnt v. Bnmke, 1890, 45 Ch. D. 5r>9). 
Absence of the sole e\c( Utor out of llie jurisdiction, danger of tlie assota 
ladng removed nu I of the jurisdiction, rt'fnsal of sole executor to act after 
)»robate, are also grounds for the ap)M»intment of a receiver. An executor 
ami administratoi i.s mil usually ap|»oiiited receiver f>f his trust CHtate 

( V. JitUand, 1802, 8 \b*s. 72: Sntttni v. Jones^ 1809, 15 Ves. 584, 

587). 

No Vi rstnud Vi jurst htittin \ — If in any cuiu.se, niatU*i, or other 

proceetling it a]ipears to the C>>urt or a juilgc lliat any deceased jKirsoii 
wlio was interested in tlu^ matU‘r in question has no legal |K?rHonal repre- 
tAtive, the Court or judge* may pnK*eed in the ahsen<*e of any fierson 
representing the eslau* of the deceased person, or may ap|M)int some ijersoti 
to represent his estaU? for all the piirjKisf’s of tin* eausi*, matter, or jinxieed- 
ing on such notice to such persons (if any) as the Court or judge thinks fit, 
either sjs'cially or generally hy pul dir, advertis<*menl, and the order so 
made, and any onlcr cons<*cjuent tliercon, will hind the cHlate of tlie de^jimsed 
person in the .siime manner in every res|>ect as if a thily constituted leiml 
f»er«oiial repre-sontative of the (h^'eased ha<l Iieen a |i#irty (R. S. (5, OnW 
lt>, r. 4(j, adaptei! from the (/hanccry l*n»c^slur«^A<*t, 15 & 16 Viet. e. 86, 
8. 44). A ]»erson ujqioinUHl under tliese provisions does not suilicientlv 
represent 4hc estate in an action for general administration <if the deceased^s 
estate (Iknrdemcell v. IhvrlemceU, 1878, 9 Ch. D. 294; and see Greyren v. 
Lam, 1852, 16 Jur. 1061); nor where the interest of the decease d^ ia adv erse 
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to that of the plaintifT ; nor where the representative of the deceased has 
active duties to perform (Momr, v. Morru, 1871, L. R. 13 Eq. 139, 140). 
For cases in whicli a personal representative was di8]>ensed with, see 
Croaulry v. CUf/ of Glasgow Life Amirame Hodeiy, 1876, 4 Cli. 1). 421 ; 
Curtim v. Calrdonmn Fire and Life Innurance Co., 1881, 19 Ch. D. 534; 
and see Daniell, Charveery Practice, 6th ed., 209. Where a sole plaintiff died 
insolvent and intestate, a person was appointetl to represent his estate 
against whom the defendant might move for dismissal of the action 
(Wingrove v. ThompHon, 1879, 11 Ch. D. 419). The Court will protect the 
estate until a personal representative has been constituted hy appointing a 
receiver (see I Seton, 5tli ed., pp. 636, 037). Except under special circum- 
stances, the apj)li(«ition should he made to the Prohate Division {In re 
Parker, 1885, 54 L. J. Ch. 694; In the goods of Moore, 1888, 13 P. 
1). 36). Where an order is made under the above provisions, it should 
a]>pear on the fa(*.e of it, to render it landing <ai tlu^ estfite of , the deceased 
pers(ai, either that the Court, having had its attention called to this point, 
has dispens(id with the legal ])ersonal representative of the deceased person 
interested in the matter, or has appointed some i^erson to represent the 
(estate {In re Iticherson, [1893] 3 Ch. 146). 

Payment into Court. — In the Trustee Act, 1893, the ex])re8sions “ trust** 
and “ trustee ** include the duties incident to the oflice of })ersonal repre- 
sentative, of a deceased person (s. 50). Ry sec. 42, trustees, or the majority 
of trustees, having in their hands, or under their control, money or securi- 
ties belonging to a trust, may pay the same into the Iligli (V)urt, and the 
same will, suiqect to rules of Court, be dealt witli according to the orders of 
the Court. Tlie receipt of the ])ro])er otlicer is a suflieient discharge. The 
C'ourt may order j)ayme]it in by a majority of trustees desirous of paying in, 
where the concurrence of the others cannot ho. <»btained, and for that purj) 08 e 
may order payment or delivery of the moneys or secin ities to the majority by 
any banker, broker, or other dejMisitary (and see li. S. ( 1 , Order 54 B, as to 
proceedings under this Act, which are assigned to the Chancery Division). 
The Act re|)ealed the Trustee Ilcdief Acts (10 iS: 11 Viet. c. 96, and 12 & 13 
Viet. c. 74) and sec. .‘»2 of tlie Legacy Duty Act (36 (leo. ill. c. 52) relating 
to legacies to infants and ])ersons beyond seas. As the direction of the 
(Jourt C4in now^ be obtained quickly and cheajdy under R. S. C., Order 55, r. .*», 
trustees Hlu)uld not, in general, ]>ay into (^mrt, but take out an originating 
summons (see In re Giles, 1886, 55 L. fl. Ch. 695 ; ;»4 W. R 712). Pay- 
ment into Court deprives a trustee of the C4ij>acity to exercise any power 
or discretion whieli lie liad as to the fund {lu re Xettlefold's Trusts, 1888, 
W. N. 120). 

Close of Oj/ice of Representative, — When lh(* duties of an executor have 
been completely dischai-ged, he may become a trustee; but wdiere the 
residue has not been ascerUiined, he cuinnot Ik' considered a trustee of a 
specified fund {Lord Brougham v. Lord W. Pouletl, 1854, 19 Beav. 119, 134; 
and see Wiluiott v. Jenkins, 1838, 1 Beav. 401, 405). But where he has 
sex ered and approjiriated a trust legacy, or where, after full administration, 
he retains a legacy in his hands, not as assets, but as trustee, he is no longer 
executor, but trustee of the legaev {PhilHpo v. Munnimfs, 1837, 2 Myl. & 
Cr. 309, 315 ; Byrehall v. Bradford, 1822, 6 Mmld. 235, 240 ; 23 R. R. 204) ; 
and so wdiere lie has purchased stock to answx^r an annuity {Ex parte l)ove>9\ 
1834, 5 Sim. 500), or invested the residue on the trusts 6f the will {Ex parte 
Wilkinson, 1837, 3 Mont. & A. 145). Where the residue of, an estate, 
beipieathed to an infant, has been ascertained, the executor is tioistee of 
it for the infant, and may apply the income for maintenance {In re 
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Smlfh, 1889, 42 Ch. 1). 302). As to when there is or is not an express 
trust, see In rr Sirain, [1891] 3 Ch. 233; In rc Hnrlrr, [1892] 2 Ch. 419. 
An admiaistrator with the will aunexwl is not trustee of the will, except as 
holding the assets after administmtion with notice of a trust. It is the 
practice to give an executor or administrator a formal release when the estate 
has been wound up, but not when the aceounts have Ikhui' taken by the 
Court. 

Apptdnimcnt of Xar Triusfas , — Under set*. 10 t»f the Irustet* Ai*t, 1893, 
where a trustee, either original or substituted, aiul whether apjHuntetl by a 
Coui\ or otherwise, is dead, or remains out of the United Kingdom ft»r more 
than twelve months, or desires to U' tliscliargt*d from all or any of thetrustH 
or j)owers rej»osfMl in or eouferred on him, or rei‘usi»s or is until U> act 
therein, or is incapable acting therein, then tin* person (»r jkukoiis 
luuuinated for the purjsKse of a]i]>oiiiting new trustees Ity the iustrumeut, if 
any, creatin^^ the trust, or if there is no sucli person able and willing to act, 
then the surviving or continuing trustees for the iiiue lK*ing, or the personal 
represenliitives of the last surviving or ciuit inning trustta*. may, by writing, 
apiMjint a new trustee or new truslet‘.s. The personal represcmlulivi* of *' 
deceased trustee is not hound to ap]»oint a new trustee (In ir 
Knitiltf's Will, ‘J(l ('ll, 1). S2t rile donee i*f the jiowiu may nota}»point 
himself {In re Shrnt's Srttlrment, 1889,42 ('h. It r>22). t*it.her solely or jointly 
with other trustees {In n Xt urn, (!894| 2 ( ’h. 297). A sole surviving 
trustee of a will eaniioi aj>]»oint by his will special executors to Ih» lrustet*s 
of the ori'/iual w ill in < ontiuuatioii to himself : and where pndiale had heiui 
granted to tlu* general e\(H*utors. tliev were held to lu‘ ** ptM'sonal rej»re- 
sentalives’' for tie* |*ur|M*se of appointing new trustees {In n J^orlrrn 
7Ves/s, [ 18!)4 ] I i'U. 707). A trustee eaniiot he ap]»ointed to |KMform the 
duties of an exts ulo]’; hut where tho^* duties have l»t‘en ]»erfia’nied, and the 
execut<»r has heeoiiM* a trusl<-e of the clear resiilue, a new trustee can Ih? 
apjioiiited (see In n Mcort, 1882. 21 ( h. 1). 778; In n II 1899 , W, N. 
1: Kolnn V. Ihiints, 181M, W. N. .i2). The personal ]e)»reseutativ(* of the 
survivor of two trustees la'ininaleil by a will, hut <lyiiig liehire the t<‘Htntor, 
eaniiot a]>)»oint new trustees nf the will {SithnUtm v. [ 1 893 1 2 (’h. o| I ). 

The Court will not inieifeie with tin* leg;d power to appoint new Iruslees 
( IVinjH'.'if v. Lard (‘nnnn/s, 1882, 21 ( h. D. o7 I : In rr 1883, 23 ( 'h. I). 

134: In ?*»• Iflfft/inhittfinn, |l8!t2] 2» (.’li. Ci2). 

Vrfifimj /•.<;. UndtT tie* I.iinaev .Act, 1890, s. l.'ifi (3), the judge in 
Innaey (.soc s. ItiN) i> nnpowered to make an order vesting in any ]wTR(»n or 
]H!rsoiis he inav appoint the right to transfer or call for a transfer of stock 
standing in I lie name of a doeeast-d person w ho.se ]»ersonal rt'presetitalive is 
a luiialie, or b* reeoive the <iividend.'; thereof, or Mie for a <*.hose in action 
vested in a liinati** a.s the personal repre.sentative of a deceased jKrrKnti, or 
may, if more convenient, appoint a pio|M*r |H/rson to make or join in making 
the transfer. The Truslr*e Act, 1893, em]»owers the High Court to make 
vesting orders as to land where a tni.stee entitled t«‘ or possesw**! of it, or 
entitleil to a eoiitingent right thiTein, either .solely or jointly, is an infant, 
or out of the juri.sdir‘tion, or cannot he found ; and where it is uncertain 
which of s(»venil trnstee.s was the .survivor, <»r wliether the liist trnsUx* he 
living or <h,‘ad^ and where tlicie is no heir <ir |K[*rsonal repreHcntative to a 
trustee dying iiily.state as to the laml, or it is uncertain who is his lieir or 
representative or*<levisee: and in eas<j of the r(?lFusal or lujglect of a trustee 
to convey or reUiiisc lami or a contingent right theuiin (s, 26). A vc^stirig 
order may also l>e made where the heir or |S'r8onal representative or dev isee 
of a deceased mortgagee, the mortgage debt having l»ex*ri fiaicl off. is out of 
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the jurisdiction or cannot l)c found, or refuses or neglects to convey, or it is 
uncertain which of several devisees was the survivor, or whether such 
survivor or the heir or personal representative is living or not ; dr where 
there is no heir or personal representative to a mortgagee who has died in- 
Uistate as to the land, or where the mortgagee has died, and it is uncertain 
who is his heir or representative or devisee (s. 29). Vesting orders may 
also be made as to stock and choses in action (see s. 35). The expressions 
“ trust ” and “ trustee ” include the duties incident to the office of personal 
representative of a deceased person (s. 50). Instead of a vesting orde^ the 
Court may, if more convenient, appoint a person to convey the land, or 
releiise the contingent right, or to make or join in making the transfer of 
stock (see ss. 33, 35 (2)). 

Statutes of Limitation. — Under sec. 8 of the Trustee Act, 1888, in any 
action or other proceeding against a trustee (which expression includes an 
executor or administrator, see s. 1 (3)) or any person claiming tjirough him, 
except where the claim is founded on any fraud or frauduient breach of 
trust to which the trustee was party or privy, or is to recover trust property, 
or the proceeds thereof, still retained by tlie trustee and converted to his 
use, all rights and privileges conferred by a Statute of Limitation are to be 
enjoyed in the like manner and to the like extent as they would liave been 
enjoyed in such action or jrroceeding if the trustee or person claiming 
througli him had iKJt been a trustee or person claiming through him. If 
the action or proceeding is brought to recover money or other proi)erty, and 
is one to which no existing Statute of Limitation applies, the trustee or 
person claiming through him will be entitled to the benefit of and be at 
liberty to plead the lajise of time as a bar to such action or other proceed- 
ing in the like nianner and to the like extent as if the claim had l)een 
against him in an action of debt for money had and received, but so never- 
theless that the sUtute sljall run against a married woman entitled in 
possession for her separate use wdth or without restraint upon anticipation, 
but shall not begin to run against any beneliciaiy unless and until the 
interest of such beneficiary is an interest in possession. The section does 
not dejii'ive any executor or a<lministrator of any right or defence to which 
he is entitled under any existing Statute of Limitation. For an example of 
a breach of trust to which no existing statute applied before the Act, and 
to which under the Act a lapse of six years was a good plea in bar, see In re 
Swam, [1891] 3 Ch. 233. Where a trustee or executor had expended the 
residue of an estate to which an infant was entitled on attaining twenty-one 
in his maintenance, but had rendered no account, a sumiiions for adminis- 
tration taken out by the legatee more than six years after attaining his 
majority was dismissed (In re rage, [1893] 1 Ch. 304). The effect of the 
section is that any action to recover money or otlier ju'operty from trustees 
(being one to which no previously existing Statute of Limitation applies) 
must be brought within six years from the time when the right of recovery 
accrued (In re Somerset, [1894] 1 Ch. 231) ; and, except in the cases excepted 
in the Act, a trustee who has committed a breach of trust is entitled to the 
protection of the several Statutes of Limitation as if actions or proceedings 
for breaches of trust were enumerated in them (How v. Earl WirUerton, 
[1896] 2 Ch. 626). As to when the statute begins to run ^ between co- 
trustees, see Kdbimon v. Hg>rkin, [1896] 2 Ch. 415. If. fraud, or a non- 
discovery of fraud, is to be relied on to take a case out ^of the Statute of 
Limitation, it must be fraud of, or in some way imputable to, thp person 
who invokes the aid of the statute (Thorne v. Heard & Marsh, [1895] App. 
Cas. 495). 
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CosU. — Subject to the provisions of the Judicature Acts and the Rules of 
Court, the costs of and incident to all proceedings in the Supreme Court, 
including the administration of estates and trusts, are in the discretion of 
the (/Ourt or judge ; but the above provision is not to deprive an executor, 
administrator, trustee, or mortgagee, wlio Inis not unreascmahly instituted 
or carried on or resisted any |>r<K*eeilings, of any right to costs out of a 
I>articular estate or fund to which he would he'entitled in the Cliancery 
Division (R S. C., Order 6o, r. 1). Previously to this rule, the costa of 
adiiiijiistmtiou proceedings were iu)t within the discretion of tlie Cmirt, and 
they were included to check the old C^haiicery |»ractiee of giving costa tmt 
of the estate almost as a matter of course (see I/i rr lkthhH\ [189J] 1 Ch. 
547, 554). “ Charges and ex|»enses’* are not costs within this rule, and an 
appeal lies from an order dealing with them {In re (*hennctl, 1878, 8 Ch. 1). 
492 ; In re Be(UfiH\ uhi supra). Where thecsUite is insullicicut, the excctitor 
is entitled tc^his costs, eluirges, ainl cx]>enHes in an administration action, in 
priemty (In re MiihUeton, 1882,19 Ch. I >.552, 550). The ellect of the 
rule is to give the executor his costs in an administration action, unless h<* 
is found guilty (»f miscmidutjt, as to wlihli an a)>pcal lies: if miscomluct V 
estaldislied, the c<»sts arc in tlic diseretitai (‘f the Court. KxamplcsN of 
miscoiKliict are: withlioldiiig accounts (/// re Jktt(/eJi/j)e, 1881, 50 L. .1. 
Ch. 817) ; allowing a solicitor to retain unnecessary costs (In re 
Weall^ 1889, 42 CIi. 1>. G74): bringing a n.seless adininistralioii aetion 
{In re (\ihhurn, 1882, 40 I.. T. 84*S). N»» costs are given to an cxe<’Utor 

who is a <lel>tor to the estate until the default is made gt>od. If c*n- 
executors, «mo of whom is in tlefaidl, appear sepamtedy, the o!i(* not in 
default gets his costs; if they appear togetla*r, the one ind in didanlt gets 
only his own costs out of the om* ^et allowtsl, and a|>jM»rtioinnent iiinst hi^ 
made i»y tlie laxing-inasier (Smitli v. Ituh\ 1881 , IS Ch. 1). 510: and see, 
as to tin' executor of a defatdting i‘xeentor, In re drilfiths. 1884, 20 Ch. I>. 
405). Where a defaulting executor ht*cnm(‘s l»ankrn]>t after Judgment, lii‘ 
is entitled to his costs snlKse<jnent to the luinkrnptcv without making go^sl 
liis default, hiil the prior rosts an* set o|V against the debt (In rr liusluiin, 
1882, 2;{ Ch. I). 195; In rr reWrs, ISHO, :;2 Ch. 1>. 2d;S : and see the 
Bankrnjitey Act, 188:), .s. An administrator acting bona file was 

allowtul his costs nut <»f the estate, although tia* grant was afterwanls 
revoke<l Jiml a will was ]>rovc<l { Mirehouse v. /ferlnrt, 1857, 5 W. K. oS.’V) ; 
but an administrator who.se letters an* n'Vfiketl will not get liis ensts of an 
adiiiinistration action brought by him with knowle<lge of anotlier’s claim to 
adriiini.sicr (//oas#*m/<a v. I87t», 1 t h. I). 5:»5). An adiuiniHtrator 

is eiilitliMl to his costs i»f an admitii-stvalion action although cansctl l>y liis 
claim for allowance of [tayinenls made by him out of the «*sUite ami 
snh.se<|uenlly di.sallowe<l, ])rovided the claim wiis bona Juh\ and neither 
fraudulent nor monstrous (In rr Jonrs. [1897] 2 Ch. 1!>0). Where there 
has been no miHconduct, the representative* is entitled to eosts as 1>etweeii 
solicitor and client (see In re Lore, 1885, 29 Ch. I>. :M8). Ah to the costs 
of probate litigation, ]myahle out of ]M.*rsonal estate f»nly, set; C/iarter v. 
Charter, 1876, 8 Ch. I). 218. As between the representative and third 
persons, the f)rdinary rule as to costs, which tlmiws tianii on the uiiHUCcess- 
ful jKirty, will pisevail (see Morgan and Wurt/.hurg, Costs, pp. 896-416; and 
see supra, vol. iii., (•osts). • 

Charffcs and ITxpfnses . — Examples of jiaynients allowed as such are: 
costs of action proiKirly defended ( Walters v. WwHlhrulye, 1878, 7 Ch. 
D. 504 ; In re Llewellin, 1887, 37 Cli. D. 317, 327) ; of a sale projierly made 
under a power {In re Jdansel, 1885, 54 I* J. Ch. 883); of pro^c^ngs 
against a defaulting solicitor (In re Davis, 1887, 57 L T. 755).^Aintppw 
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lieB from an order allowing charges and expenses out of a fund {In re 
Ckennell, 1878, 8 Ch. D. 492 ; In re Beddoe, [1893] 1 Ch. 547). 

Solicitor- Trustee. — Unless expressly authorised by the will, a* solicitor 
thereby appointed executor or trustee is entitled to charge only costs and 
expenses out of Y)ocket, properly incurred; and although empowered to 
make jmjfessional charges, he cannot charge for services not strictly 
])rofessional, and which any executor ought to do without employing a 
solicitor {Harbin v. Darhy, 1860, 28 Beav. 325) ; but he may be expressly 
authorised to do so {hi rc Ames, 1883, 25 Ch. 1). 72; and cp. In re 
1884, 27 CJi. 1). 584). Such an authority should not be inserted by the 
solicitor-exetiutor preparing the wdll, without express instructions (/71 re 
nbi If the solicitor attests the will, the power is inoperative, 

under sec. 15 of the Wills Act {In re Barber, 1886, 31 Ch. 1). 665 ; In re 
Pooley, 1888, 40 Ch. 1). 1). But where work is done in an action on behalf 
of the solicitor-trustee and a co-trustee, the usual costs will Ije allowed to 
the solicitor or his firm, if the costs have not been increased by the solicitor 
ap])earing and acting for both {Cradoek v. Piper, 1850, 1 Mac. & C. 664 ; 
In re Barber, 1887, 34 Ch. 1). 77 ; In re OorHellu, 1887, 34 Ch. D. 675). 

Bemed'ies in Probate Division. — The Brobate Division lias power to 
com])el an executor or administrator to exhibit an inventory or render an 
account on the application of a legatee, next-of-kin, or creditor ; but cannot 
cite him cx offwio to account (see Bourerie v. Marnrll, 1866, L. R 1 
V. & D. 272). The a]j])lication is made by summons. The reasonable 
expenses of an executor or administrator will be allowed in the Probate 
Division, which will generally follow the authorities in this respect which 
hold good in the Chancery Division. The Probate Division cannot enter- 
tain a suit for ]iaynient of a legacy or distribution of a residue (Court 
of Probate Act, 20 & 21 Viet. c. 77, s. 23) ; but it has, in common with the 
other Divisions, ]>ower to appoint receivers and grant injunctions (Jud. 
Act, 1873, s. 25 (8) ; and see In the (foods of Moior, 1888, 13 P. D. 36). 

County Court J%irisdUiion, — Umler the (^)unty Courts Act, 1888 (51 & 
52 Viet. c. 43), the County Courts have and may exercise all the powers 
and authority of the High Court in actions or matters by creditors, 
legatees (wliether specilic, ]»ccuniary, or residuary), devisees (whether 
in trust or otherwise), heirs-at-law', or next-of-kin, in which 
th(? personal or real or personal and real estate against or for an 
account or administration of which the demand may be made does not 
exceed in amount or value £500: or under the Trustees llelief Acts or 
Trustee Acts (now' replaced by the Trustee Act, 1893), in which the 
trust estate or fund to w'hich the action or matter relates does not exceed 
in amount or value £500. In such actions or matters the County Court 
judge has all the powers and authorities, for the purjxises of the Act, of a 
judge of the Chancery Division 07). Where the amount of the subject- 
matter of the action or matter exceeds the lijiiit, the proceedings must be 
transferred to the Chancery Division. Power is also given to a judge of the 
Chancery Division to transfer to the County Court an action or matter 
which miglit have Ixjon commeticed there (a 69) ; and to trustees, executors, 
or administrators, to jwiy or transfer trust moneys or securities into the 
County Court, when not exceeding in amoiuit or value £5Q0. Proceedings 
may be taken in the Cognty Court, corre8i>onding to those by originating 
summons in the Chancery Division (under R. 8. C., Order 55, r. 3), for the 
determination of questions or matters arising in the administration of the 
estate or trust, without an order for general administration (County Court 
R ules, 18 89, Order 6, r. 6) ; and the judge at the trial may make an 
oritSPtiTOKnining any question or matter submitted pursuant to the above 
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provisiffiDS in any ^tion for administration or for tlie execution of 
trusts, without making an order for the genend adiuiiiislnitiou of llte 
estate or execution of the trusts (Order 22. r. 11). See generally. 
Thomson, Principles of Equity ami Equity Practice of the County Court. 

Adminidratton m Banl-ruptcy.— 9^-. 125 of the llaukruptcy Act, 1890, 
provides for tlie aduiiiiistratioii in lumkruptcy of the ost 4 iU.* of a deoetisod 
insolvent. Wliere proceedings have been cominenceil in any C'ourt for the 
administration of the estate ot a ileceascd debtor, s\ich Court- can, on proof 
that^thc estate is insolvent, transfer the ]u*(KHH‘dings to the ('<purt of llank- 
ruptcy. llie transfer may In* nuule either on the apjdication of a eredit*»r 
or without it (see the Ikinkni]»t( y Ai l, 18t)ii, s. LM (2)). The j»ower of 
transfer is dis(*i*etionary, and lua one \vhi(‘h the jiulgi* is hound to t*xereise 
whenever the estate is shown to he insolvent : and the I'ireumstama* that 
tlie executor has a right (»t retsiiner anti a liberty not to ph‘ad the Statute of 
Limitiititui (jo a ileht, which rights might he taken awav hv a transfer, is not 
a ground for making it {In n }takr)\ 1890, 44 Ch. D.* I»(i2). Any (*retlitor 
of the deceasetl whose debt woultl have h<H*n suili<‘ient t<» support- a hank- 
ruptcy petitiiui against him, may ]H‘ti!ion thi' Ctairt ol itankruptcy * 
administration ol his estate according to th(‘ law of bankruptcy ; an the 
order may he made, on iioticf* to tin* legal personal repn*sent 4 itiv<‘, unh*ss 
tlie Cfuirt is siiiistit*d that tli<‘ t\statt‘ is Sf»l\<*nt. The order may hiMiiade 
u]Min a. petition served before probate or letters of administration, if. at the 
time ot the making of it, there is a duly i*onst it iiled legal personal n^pre- 
sentative h(*for(* the Court {In n .sV# #7, [ 1 S9 1 ) ty IJ, 797). In theadminis> 
Iration under such an order the otlicail receiver (in whom tin* debtor’s 
property vests as trustee thert‘of, s. (.’>)) is to hav»‘ r**gar«l to any claim 
by the jiersoiial repn‘sentat iN e to payment of the ju'oper funeral ami testa- 
mentary expenses incurred by him in andaliout the debtor s estate, and stieb 
claims are to be <loeim‘d k pr<*feienlial debt under the oriler, and he 
payable in full out of the estate in priority to all other dt*bts (s. Il3r»(7)); 
ami he is to pay o\<‘r to the personal re]»resenlativt* any surplus which may 
remain after jjaymmit in full of all the debts of the de(‘i*ased, together wilji 
the costs of adminislral ion and interest as provided by the Act (s. 12.‘» (S)). 
Notice to the personal represcut.it ivo of a eretliior s petition under see. is, 
if an order is made thereon, e»|uivalent to an act of baiikru]»t.ey, and aftm 
it no payment or transfer of properly by the repn‘sentative operate.s as a 
discharge a.s bet ween him and the otlicial receiver: but otherwi.se no jiay- 
ment made or act or thing done in goin! faith by the representative before 
the order will be invalidate*! (s. l*J,'i (9 )k As to the appliiaition *>f I*art III, 
of iht' IJankrupb y Act. ISS.’t, to an admini.stnilion of ade<ease<l delator's 
e.state umler se<*. I'Sc see ll^tffJ.ins v. Jntrnnrrf, ( IS97] - (*> 1». oUI. 

Jh'h/nr.s Art, -One *if the exeeptious eontain***! in iIm* l)<‘bt<»rs Act (y c.), 
1SG9, to the abolition *»f arrest tir im]fri.Mtninent f*»r making ilefault in jiay- 
nient t f a sum of nnuiey is (see s. 4 (.'•)) default by a trustecM^r jM»rs»»n acting 
in a tiiluciary ea|»aeily and tinlere^l to |viy by a Court of eijuily any huid in 
his possession **r umler hi.s control (as to the jiraeticf^ see K. S. C., t)rder 
Gl)). Cmhir the present practice, it seems, tlie writ of ne rjraf rrt/iui is not 
to IxMssue*! except in eases whirdi e<»me within the provisions «if sec. Goftlic 
Debtoi's Act, 1J^G9 {Ihrurt r v. 1879, V\ Cb. 1). 24li ; Ilawh v. Jlamh^ 

1881, 4M L. T. 7*»0), which gives |siwer urid(tr certain (dnnnnstiiiiees Ui 
arrest a defendant about to quit England. The exereim* of the jsiwer of 
arrest iliscretionary. The debt in res|KH*t of which the writ is ivmght 
must l»t‘ due and ]iayal>le and for an ns(*erUiiried aiiiount v. Jiloom- 

Julflf 1885, 29 Ch. I). 841). The <lel»t and the intimtbm t^# leave the country 
{Perry w Dorset, 1871, 19 W. K. 1048), and the prejudicial enect A^hich 
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would result therefrom to the plaintiO* {Drover v. Beyer y ubi supra), must 
he clearly jaoved. ^ 

Judicial Trustee , — Under the Judicial Trustees Act, 1896 (59 & 60 
Viet. c. 35), and the rules thereunder (see W. N. 1897, p. 267, Mise.), 
the Chancery Division of the Hi^h Court, or a palatine or County Court 
within their resjiective jurisdictions (see rr. 30, 31), may, upon application 
by or oil behalf of a jierson creating or intending to create a trust, or a trustee 
or beneficiary, appoint a “Judicial trustee,” either jointly with any other 
person or as sole trustee, and, if sufticient cAuse is shown, in place of all or 
any existing trustees (s. 1 (1)). The administration of the i)roperty of a 
deceased person, whether a testator or intestate, is a trust, and the executor 
or administrator a trustee, within the meaning of the Act (s. 1 (2)). The 
Act does not extend to any charity, or to Scotland or Ireland (s. 6). The 
application is inaile hy originating summons, or, if made in a pending cause 
or matter, as part of the relief claimed or hy summons in the cause or 
matter (r. 2). An executor or administrator may he appointed a judicial 
trustee for the purpose of the collection and ilistriliution of the ileceased's 
estate, in the same way as in the case of an ordinary trust ; and where an 
administrator has given an administration liond, he need not generally give 
security as a judicial trustee undcu* the rules (r. 25). The accounts of every 
trust of which a judicial trustee has been appointed are to be audited once 
ill every year, and an impiiry into tlu^ administratimi hy a judicial trustee 
of any trust may be directed in any case (s. 1 (6) : and sec rr. 14-16, 22). 
The Court is not jirecluded by any existing practice from apj)ointing a 
beneficiary, ndation, solicitor, or marri(»d woman to he a judi(*ial trustee 
(r. 5). A judicial trustcic may he snsjieiidcd or nmioved hy the Court 
(rr. 20, 21). As to the issue of an originating sumnnms under the rules out 
of district registry, see r. 29. 

Real EepresenfaHve . — Under the I^nd Transfer Act, 1897 (60 & 61 Viet, 
c. 65), where real estate is vested in any person without a right in any other 
])erson to take by survivorshij), it will <m his demth (after January 1, 1898), 
notwithstanding any testamentary disposition, devolve to and Ixjcome vested 
in his personal repri^sentatives or representative from tinn^ to time, as if it 
were a chattel ri^al vc^sting in them or him. This provision includes real 
estate over which a jierson executes by will a general power of ai>pointment, 
as if it were real estate vested in him, but it does not include land of copy- 
hold tenure or customary freehold in any cast^ in which an admission or 
any act hy the lord of the manor is necessaiy to perfect the title of a 
purchaser from tin? eiistoniary tenant. The personal representatives liold 
the real estate as trustees for the beneficiaries. The law ns respects the 
dealing with chattels real before probate or adminisliation (see ante. Acts 
before Probate), and matters relating to the administration of personal estate, 
and the powers and lialiilities of personal representatives in respect of 
peraonal estate, ajiply to real estate as if it were a chattel real, except that 
some or one only of several joint jHJi’sonal representatives cannot, without the 
authority of the Court, sell or transfer real estate (see ante, Co-Executors 
a7id> Co-Admiyiistrators), The real estate will he administered in the 
same manner, subject to the same liabilities ft)r debt, costs, and 
expenses, and with the same incidents, as if it were personal estate, 
hut the order in which reeil and personal assets respectively are applic- 
able in payment of funeral and testamentary expenses, debts, or legacies 
(see Assets), and the liability of real estate to be charged with thetpayment 
of le^cies, are not altered or affected. In granting letters of administration, 
the Court is to have regard to the rights and interests of persons interested 
in t&eTreariltstate of tne deceased, and his heir-at-law, if one of the juext- 
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of*kin,will hB equally entitled to the grant with the next-of-kin. The peiwnal 
represmtatives may at any time after the death of the owner of the laml, 
assent (roe ante, £d'ecKfors ^.ssf nt) to any tleviae contained in his will, or 
convey the land to his heir, devisee, or otherwise, subject or not to a charge 
for any money which the* })ersonal representatives are Iwble to }»ay, and 
iqK)!! such assent or conveyance nil liabilities of the jH^rsonal representatives 
in respect of the land cease, except os to any antecedent acts or contracts. 
After a year from the owner’s death, in default of a conveyance by the 
personal representatives, the (’ourt may onler it to Ik? made. The produc- 
tion of an assent in the prescri]K?d form by the |>er8onal representatives of 
a deceased proprietor of registered laml will authorise the registrar to 
register the person named in it as ])roj»rietor of the land. 'Du? Act also 
contain.s j)ruvisions for the appropriation of any part i»f the deceaseil's 
residuary estate in t»r Povaids satisfaction of a legacy or shaiv of that estaU? 
(see s. 4). '*‘4 aflec*! any iluty ]>ayahle in resi»t»ct of real 

estate, or impose on it any new duty (see s.s. 1-.“)). In Mu* Act “ jH^rsonal 
representative” means an executor oi administrator (s. 24 (2)). 

[Anthoritus. — Williams (Sir E. V.). ZVo Lnr of AWruttirs a: .r 
Adminisfrattirs, 0th e<!.. tS0.‘> ; Walker ami KlgiuMl. ( \nnprntflum of thf 
rf/athof to Hjrcutnrs mot A(tmiiil>itra(ors, .‘Jrd e»i., I SOT ; Williams (d.), /V;r- 
mmtfi /*rojicrfi/, 14th (sl., 1894: J*»>Ilock and .Maitland, Tto Ilintorff of AJinjlUh 
L(tu\ 1895; Seton, of Amtijmi iits amt fitli cjI.. 1801, 
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an estate in expectancy must stand the test of the three well-known 
canons, viz.: (1) There must be a particular estate of freehold to 
support the estate in expectancy; (2) the estate in expectancy must 
vest either during the continuance of the particular estate that sup- 
ports it, or e(j imtanti that such particular estate determines ; (3) the 
particular estate must not be an estate in fee-simple. Accordingly, re- 
mainders were the only estates in expectancy good at coinmoii law (see 
liKMAlNDBK), and orgiiially any estate in ex[>ectancy not conforming to 
these requirements could take effect as an oquitalile estate only. Estates 
in expectancy tlius granted and taking effect, not as remainders, but at first 
by the doctrines of the Court of Chancery, and subserviently by the Statute 
of Uses, are called Executory Interests. Thty take effect in possession 
(technically ujkui tlie hap|)ening of a s])ecified event, but do not require 
any support, as in the case of remainders, and can be limited in/ulnro: the 
hapj)ening of the event may be i^ertain or uncertain, and may be either 
before or after the determination of the ])receding estate; further, the 
haj)pening maybe the destruction (called “ in defeasance of the estate 
preceding it, and siudi preceding estate may be an estate in fee-simple. 

The Court of Chancery in dealing with these equitafde estates in 
expectancy that it alone recognised had not subjected them to the 
restrictions already noticed that the common law im]»osed on legal estates 
in exjjectancy; when tlie Statute of Tses (27 lien. viii. c. 10) transformed 
uses or e(iuitable estates into estates at law, or, as is often said, “ clothed ” 
them with the legal estate, the Courts of common law in their exercise of 
the new Jurisdi(*tioii whicli they acquir(*d by for(*e of tlie statute followed the 
old doctrines of tlie (’oui t. of Chancery, and allowed future uses (in spite of 
such uses being by the statute turned into legal estates) to be created with- 
out conforming to the canons of validity of expectant- 6*states at law. It is 
therefore by force of the statute that executory intereBts created inter 
virus take elVect, I ait there is also another class of executory interests, 
viz. executory devises, created, as the name iiu])lies, by will. Here 
again the Court of Chancery preceded the Ciairts of common law. For 
before the Statute of AVills (32 Hen. vui. c. 1 ; 34 iV: 35 Hen. vili. c. 5) where 
a feofl'meut had lieen made by a testator to such usijs as he should ap])oint by 
his will (see Feokfmknts), the Court of Chancery allowed the testamentary 
disposition as valid long before the common law allowed any testamentary 
disposition of land. The Statute of Uses “clothing” the use with the legal 
estate transferred it back to the testator and his heirs, thereby taking away 
the jurisdiction from the Court of Chancery, and giving it to the common 
law Courts. These latter when by virtue of the Statute of Wills the legal 
estate came to be devisable gave the same latitude to devises of estates in- 
exiiectancy that the Court of Chancery had originally given to uses to take 
efiect in future. Every executory interest, therefore, must be created in 
either of two ways — 

(1) Under the Statute of Uses. 

(2) By will. 

As to executory interests in copyholds, we may add here that executory 
devises of copyholds have always been held valid, and as to executory 
interests created mfer althougli the Statute of Usesnloes not apply 
to copyholds, the Courts have expressly recognised them as valid 
{Boddington v. Ahernethy^ 182G, 5 Barn. & Cress. 77G: 29 R. R. 393). 
However, the lord of the manor need not in the absence of a»y special 
custom to that effect, accept a surrender inter vivos to such uses as X, the 
Burrenderee^hall appoint, and in default of appointment to the use of A., his 

$ 
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heirs and assigns for ever according to the custom of tlie manor (JFYodt v. 
Master, of Dmvnhuf College, 1853, 13 C. B. 945 ; 1 7 J ur. 697). See Copyhold. 

Shifting and Springing Uses. — Kxecutorv interests creaUnl inter vivos 
are usuaUy classified into shi/tinff naes and springing and executory 
devises admit of precisely the same clas.siiicntion as shifting i>r sjtringing. 

A shifting use or devise is a conditional liiniiatitai, and when it IxH'ouies 
an estate in ]» 08 session is suhstitute<l for and di*slroys (called “ilefeats”) a 
prior estate created hy the siine gnint or devise. W’o may Dike as eonirnoii 
instf^ces the ordinary liniiDiti(»n in a marriage s(.»ti lenient* to trustees in fee 
to the use of A. (the settlor) in fee until the intended marriage, and after 
the solemnisation (d the marriage to theu.^t* of, r//.. K (the hushaiuDfor life 
and other the uses <leclared hy the sett leiuent — here the ust*s ileclareil hy 
the settlement lake elVect upen the hap|H‘ning of tlie event (the marriage) 
in defeasance of the fee-simphM*state of the settlor. Other instanci'S are tlie 
names and anils clauses in .strict set thiiients, providing that if (he party 
for the tiiiK* l»eing entitled the land refuses to lake a certain name ami 
hear certain arms, the land shall gti t»ver from him h» those entitled in 
remainder. And as an example t»f a shifting tlevise we may take 
common form »f devise to A. in fee, hut if he shall die umler twent y one 
to B. in fee. 

In the ca.st* of ii .<j»ringing u.si* or devise the estate is limitiMl in/nfnro 
(a limiDition that wouM at common law he vnid of a fi’cidioldl, ami when it 
lakes etVeet in }Misse.ssiou iloes not do .so in siiiistitulion h>r or (h*fea.sanee of 
a particular estate -it springs up int«» existence upon tlie hajipening of a 
specified event. *.g. grant (<» .V. in fee to the ns4‘ of H. in fee on his attaining 
twenty -one, or ih‘vise t«» A. in fee if he shall attain the age of twcntyoaie, or 
dr'vise to childnai of a tliii'd party, no child of such parly heing alive at< the 
tleath of the testator {Ltrliwnr v. lJo//t/, ISSl, IS (’h. It .‘*1^1, in/nrS, in 
thesi* cases until the use takes etrcci in accordance wit h the limitation hy the 
hap]M*ning of the condition, ihe legal i*slate remains in (technically calhnl 
resni/K in) the graiihir, h»r the grantee lakes no interest hy the grant; in 
executory devises, in tin* l(*stator.s heir or residuary devisei*. 

The doctrine of srintiUa jKris. in connection with executtuy interests, 
though now aholislied i»y Lord .'^t. Leonanl.s* Act i-o A -*1 Viet. e. 38), 
ivijuires sonn* notiee. The A< t hy see. 7 jirovitles that where hy any 
instnimenl any hereditaments have hi-mi or shall l»e limited t*i uses, 
all u.ses tliei-eundcr, wh<*ther (?xpre.K.se<l or imjdieil hy law, and whether 
immediate or future. <»r contingent or executory, or to declari'd umler any 
]Mivver theiein contained, shall take etrei l when and as tliev arisi* l»y force 
of ami hy relalion the estate and .seisin «uiginally vestiMl in tin* ]M*rHon 
sei.scd to the uses; and the continued exi.sU'iice in him or el.Hewliere of 
any seisin t«» us«‘s or .•n'ittti/ht Jori^ shall not U* d«*mu<sl nei essary for 
the siipfMirt of or to give eflfecl to future or eontiiigeut nr exeeiitory uses, 
nor .shall any such seisin uses or s^'infith Juris Ik? deeme<l to lie 8UH|K?nd(‘d, 
or to remain or to suhsisl in liim or else-whcrc. 

The controversy t hat tlie jui.ssing of the Ac*t set at refft was briefly this : 
The esDites of tlie tni.stee and his erstvi-qve trnsi must Ui (toextensive 
according to the wt?ll-settled principle of Etiglish law ; in other words, the 
h?gal seisin ami the use must end at the same lime. Applying this 
))rincijd(? to a grant to A. in fee to the u.s<! of iV in fee until some event 
shall hapiHjii, and after sucji event t4» the u.st? of ( '. in fee ; the event 
hap)>ens,^ml the ime shifts. B.'s us<^ is coextensive with A/s legal estate, 
if B. K estate is determined A.'s is detennined, liow tlien can A. or anyone 
else be seised to the use of (\? The s^diition this legal ijuihhle 
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was that the original seisin which had been executed in B. reverted 
to A., and that pending this the possibility of it so reverting vested 
in A., and this possibility was called the mntUla juris. The letter opinion 
was that no such scintilla remained, and that all the uses took efiect as 
and when they arose by force of and relation to the estate and seisin 
originally vested in A. ; and this opinion, of which the foremost advocate was 
Lord St. Leonards, was incorporated in the provision of the Act above 
referred to. 

There is yet another class of important executory interests that^ take 
effect as springing uses by virtue of the Statute of Uses, which as soon as 
“ the uses (jreated by tliem spring up draw to them the estate of the 
feoffee; and the statute executes the jxissession” (Co. Lit. 271 6, h (1) 
vii.). These are •powers, and we may cite as an instance the common 
form of grant or devise to A. in fee to such uses as B. and C. or 
the survivor shall appoint, and subject to and in default, of any such 
appointment to the use of X. or other the uses declared. But tlie law 
of powers is an important brancli of the law that requires separate 
treatment, and having mentioned them for tlie i)ur])Ose merely of a 
complete classification of executory interests, we will not here pursue 
the subject further. See Powers. 

Before i)roceedirig further, in view of the difference of terminology in 
dealing with tlie subject of executory interests, we may j»ause to explain that, 
strictly, the term executory interests should include all such interests 
whetlier created by will or deed, and the term executory limitations all 
dispositions whether by deeil or will by virtue of whicli the executory 
interest is created; such dispositions by will are also called executory 
devises and executory bequests, and in practice the terms executory devise 
and executory bequest are often loosely used to denote the subject-matter 
of the disposition as well as the di8iH)Hition itself, i.c, the executory 
interest created by tlie executory devise or bequest (see hereon Challis, 
K P., 2nd ed., pp. 05, 60). 

OoNSTUUCTiON : liEMAiNDEiiS OR EXECUTORY INTERESTS ? — Having already 
pointed out the main differences between executory interests and remainders, 
we must now state and explain a well-settled principle of Englisli law, 
viz. : Every gift which can possibly take effect as a remainder is absolutely 
excluded from being construed as an executory limitation.” Tlie word 
possibly is of great importance, for it is the possibility at the time of the 
creation of the interest of its taking effect and not the actual facts that 
must be taken into consideration in applying the principle ; it follows, 
therefore, that it is immaterial that by construing a gift as a remainder it 
will fail to take effect owing to the happening or non-happening of an 
event (Festimf Allen, 1843, 12 Mee. & W. 279). But where the gift is to 
a class which can by no jiossibility be ascertained at the determination 
of the preceding estate of freehold, the class can only take (or, in other 
words, the gift ctin only possibly take effect) on the footing of an executory 
devise. Accordingly, in a devise to A. for life, and from and after her death 
to such of her cliihlren in fee as either before or after her decease should 
attain twenty-one if males, or if females attain twenty-one or marry, and if 
there be no such child over, the limitation is an executory devise, because it 
could not ]>ossibly take elfqpt as a remainder in respect of children who do 
not comply with the condition before the death of the tenant for life ; for 
the class cannot possibly he ascertained during the lifetime of tl)e tenant 
for life (ie, at the determination of the preceding estate of freehold), as would 
be necessary in the case of a remainder (see Lcehtncre v. lAoyd, 1881, 18 



EXECUTORY INTERESTS 




Ch. D, B24y. So a to A. for life, and after her death to all the children 
of B. liTi|^ at A. *8 death or thereafter to be Ikh-ii, ih an executor)^ deviae, for 
the claas of elnldren “ thereafter to lie lioni ” coulil not |xn>»ihly take by way 
of contingent reniaiiuler, atul any other construction would alisolutely defeat 
the testator 8 intention as oxi»resHtHl by the words of the gift “ thereafter to lie 
liorn ” (MUc^s v. Jarvis, 188:>, 24 Ch. 1>. iVXU, The gn^ut irnjKirhince of treating 
these and similar limitations a» f jrntforif is that iwirties are theieby allowed 
to come in, who, if the ilevist* weiv moated as a contingent itunainder, 
wouh^lie altogether excUuied from the iHuiefits of the gift by the rules that 
if not cuiiijdieil with ilestn»y a coniingtait ivniaimlcr. Similarly whei'c a 
devLsc of freeholds contained the usual jmiviso that if the life toiumt 
Hhould altenij>t to alienate his interest or Inrome a bankrupt or the esliite 
devised shouhl tiikeii in e.\tvuti«»n by any pnicess of law, the gift to him 
should beciiiiie voitl and eeas<* as if he were <kMid, and tin* estate ih*vised shtaild 
thenceforth vest in and laibaig l<i llie jM*i-sonstherein named, and u jmlgment 
creditor obuiined the apiiointinent as a receiver of tin* rentHof the tenant for 
life, it wa.s held that tlie apjMiintinent h(?ing a taking in execution within 
the meaning <»f the clause, t!it» gift «»ver on the dett‘rminali«»M of the ter'oi* 
for life's inU'rest was an (*xt;euti»!‘v devise and nut a nuimimler, for tin* gift 
ove r Wiis to tak(‘ etVei t n«»t on the tletenuinulit»n hut in defeasance of the 
life estate*. And the gift over lieing to ehildnui wh»» slnmhl attain twi'iUy- 
one, it wa.s Indd that all childn*!!, whether hum In'fore or after the rereiver- 
ship order, W(*re »*nt it led who should attain (he age of t wenty-«»ne{/>7nr///m;i 
V. Ft/s/i, [!.Sl>2j ( 'll. 2d^^V We may (4iki* a.s aindher and last instanee of a 

limitation eonstrued as an ex(*cutorv devise and not as a eontiiigent 
remaiinh*r a gift to A. for life ainl from and aftt*r his death to the use of 
such child or children of A. living at his death and such issue then living 
of the rhild or children of A., (hen «leoeased. as either before or after (hi* 
death <*f A. shall attain twenty-one or die under twenty -t»ne and leave 
issue. Tin* rea.*<oning upon wliirh this lonstrui tion and the direision in 
Lrchmert \. JJoi/ii nw l>;ise<l is thus slated by Chittv, tf., in Jhaii v. Jkan, 
[1801] (’ll. luOat p. I l»y the express words that those who attain 

tweiitv-oiie after the deleriiiination of the j»reeeding e.slute are i<i lake, the 
U'slator shows that in tin* ev<*nt which he e<>nlemplab*s <4 all the children 
not attaining twent v-oiie m the lifetime of the tenant for lift*, then* is to he 
a gap hi'twcen the detenninatioij of the pn*eeding estate and the future 
estate to the children, 'the testator has ii.sed such a form of gift as, on the 
face of it, is inapplieahle t«» a remainder, and eoime«|uently lhe(‘*»urt is pre- 
cluded fn»m applying the ruh^ that every gift which can lake ellhet as a 
remainder must not Ik* eonstrued a.s an executory devise. 'I’he Court 
cannot eotistrue the gift as a reniaiinler unless it strikes out j«irt of the 
expres.s limitation ; and the ruhr refurred to neitln*r requires nor justifies 
such an alteration of the te.slator’s language. 

** According to the judgment of the (^mrt in FvHfina v. Alhn, a (rontiiigent 
i*emaiiider to the children of the tenant for life who shall attain twenty-one, 
vests ab.solulely in tlios** elnldren who, at the death of the tenant for life, 
liave attained that age, to the exclusion of those who stibsfHjuenily attain 
that age. Ihit, according to the reasoning now under consideration, where 
the limitation is ti» childre?n who either lK?fon.» or afl4*r the death of the 
tenant for life atUiimthc* age of twenty-one, the te^sUitor exprimsly atitudu^M 
the qualification of niemlicr.ship of the class to those children who attain the 
age after the tenant for life’s death, and in order to give effect Ui the 
express ami lawful limitation in favour of such children, the (V»urt is Ixmnd 
to hold that the limitation bikcii in its entirety is an executory devise* 

VOL. V. ^ 10 



22G 


EXECUTOKY INTERESTS 


This reasoning . . . has the merit of giving effect to a lawful intention 
expressed in clear terms.” 

On the other hand, unless there are words clearly showing that the 
limitation is intended to oi)erate as an executory devise, if land is given to 
a life tenant, and after his death to such of his children as shall attain 
twenty-one, the limitation is a contingent remainder, and only children 
attaining the age during the lifetime of the tenant for life take under the 
gift excluding any of the children who have not then attained that age, and 
it vests in such of the children, if any, as attain twenty-one in the prescribed 
limit of time (Festing v. Allen, supra ; Symcs v. Syrnes, [1896] 1 Ch. 272). 

Assimilation ok Contingent Remainders to Executory Interests. — 
The destruction of contingent remainders by the natural determination of 
the particular estate before the remainder was ready to take effect in 
possession (i.e. vest) by reason of the contingency not having happened, was 
felt to be a serious hardship ; e.y. gift to A. for life remainder to the first of 
his sons who sliall attain the age of twenty-five. Accordingly, it was pro- 
vided by the Contingent Remainders Act, 1877 (40 & 41 Viet. c. 114), that 
every contingent remainder, created by any instrument executed after the 
passing of the Act or by any will or ccnlicil revived or republished by any 
will or codicil executed after that tlate, in tenements or hereditaments of 
any tenure, which would have been valid as a springing or shifting use or 
executory devise or other limitation had it not a sutticient estate to support 
it as a contingent remainder, shall, in the event of the particular estate 
determining liefore the contingent remainder vests, be cyipaVJe of taking 
effect in all respects as if the contingent remainder had originally been 
created as a springing or shifting use or executory devise or other executory 
limitation. 

Executory Bequests. — We have dealt hitherto with executory 
interests in realty only. There can be n(» estate in personalty wdiich is 
essentially in the eyes of the law the subject of absolute ownership only, anil 
accordingly there cannot be a sucemsion of legal interests carried out in 
such property ; tlie taker of the first life interest is entitled to the corpus 
absolutely and indefensibly. But although for this reason there can be no 
executory interests inter vivos of jHjrsonalty, the Courts have by analogy to 
executory devises allowed certain executory bequests. The most important 
instance of such an executory bequest is in the case of a term of years ; and 
it is an old-established doctrine that by a bequest of a term of years to A. 
for life, and after his death to B., tlie legal interest passes after the death of 
A. by analogy to an executory devise {Mannimjs case, 8 Co. Rep. 95 ; 

case, 10 Co. llep. 47). And a tequest of leaseholds to A., “his 
executors, administrators, and assignees for ever,” but if he die before twenty- 
one without issue then over, is good {Martin v. Long, 1690, 2 Vern. 151). 
But it is by no means in all personalty that such successive interests 
(Mill l)e given. C/hattels qum nsu consummitur cannot as a general rule 
be given over after the death of the first taker {Randall v. R^issell, 1817, 
3 Mer. 190; 17 R. R. 56; Andrev) v. Andrew, 1846, 1 Coll. 686, at p. 690). 
However, in the case of consumable articles the Courts have allowed executory 
bequests if such articles were used in connection with the trade or business 
of the testator, <?.//. a gift of a business and stock-in-trade followed by a gift 
over has been held to •confer a life interest only on the first taker 
{Codcayne. v. Harrison, 1872, L R. 13 Eq. 432). And in Phillipis v. Beal, 1862, 
32 Beav. 25, under a bequest by a wine merchant of all his household 
goods, furniture, . . . and everything that he might die possessed of to his wife 
for her life, and after her decease to his daughter, it was held that the wife 
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took absolutelT the wine which the testator had for his private use* but a 
life interest only in the rest. And by a gift over of such cimttels as the 
first legatee “shall not r<'<]uire for oonsmnption " (/w #r To/yrr, 1886,55 
L T. 344), the first legatee inkes a life interest only ; tliat is Ui miy. he may 
consume what he can hut mU st'll nr dis]K)sc of the articles. On the ottier 
hand, a gift of fanning iinpleinenU and sUK^k to A. for life, followed by a 
clause that she shall in no tmi/ ln' aeeounlahle /or depreciation or diminution, 
and after her death the residue to A s childnm, gives A. an absolute interest 
in the iin}denients and stoi'k in spin* of the gt*neml rule alnive mentioned 
(Breton v. MiHett, 187S, !) Ch. It OoK and likewise wheve a husineaa was 
l)e<]ueuthed U> three son.s in etjual Hlmres, hdlowed hv a proviso that on the 
death of either of them (wlu'ther Itefoiv or after tlie testator) the shares of 
him or them, so dying, f»f ainl in the messuage, j»lant. and st<K*k-iii*trade should 
go to his iiext-nf-kiii, it was held that on a sale hy one of the sons of his 
share in th«i husiness it was not iu*cessury to set apart any share of the 
]mrchase money for llu* |M*rHons who might he ultimately entitled as the 
vendor's next-<if-kin {('niwUu v. C(*nollt/. 1 H 8 T, 50 L. T. .*U)4). 

The instances of ex<‘culory lMM|uest al»c»ve nt»tic«Hl are the only tyjs* 
law recognises, i.e, tiu* gift over t4ikes elVect, not hy making the preceding 
gift as an ahsolutt* gift of tin* ]»roperty lialde to he defeated, hut hy cutting 
it down to a life interest. Aftiu* an interest which is clearly expressed to 
he ahstdule, there can U* no limited t»iher interest in p<*i*sonally whether 
hydeed or will. #. 7 . a husi>and lK*cpieathed to his wif<* £I0,()00, “ afterwards the 
sum to go i(» the residuary legatees thendn mentioned'': it was hehl that 
giving the words of the will leilhing hut a reasonahle const ruclhm, the testatf^r 
had given in clear language ami in words of legal signiticaiice an ahsolute 
l<‘gacy to his wdfe, and that hy the suhseipient wonls he l oiild not alVect tlie 
ahsolute gift, the legioy being tin* widow's to do what she likeil with, the 
Court being |K»WM*rless to give elVeet to any sidtseijuent intention with resjH:‘ct 
to th(‘ legacy after luu* death {/n re J*errjf v. Percy, ISHIl, Ch. 1). 

filti). 

Ai.IKNATIoN ANn DKVOI.fTIoN OK KXKri’TOItY 1 STKIM-.Sls.—At the 
comimm law executory interests, not Isdiig t*states. hut ]M»s.sihili tics (»nly (scm* 
Ksi atk.s) of hitving an estate, were n«»t alienahh* inter rims. They might, 
liowever, ]»a.H.s hy way of esto]»pel so as to hind the interest when it aecriKMl 
uiHiii tiie ha]>{»ening <»f the contingeiiev, this being the only way an extTU- 
tory inten*st until the hapjHUiing of the eontingeiiey eould at law he tniiiH- 
ferred. hl<|uity, however, would enforce such an assignment or a eoiitract 
to assign if made for valuable coiisideralitm (Fearne, B. pp. 36(i, riol ; and 
sec H'riyht v. Wriyhf, 1747. 1 Ve.s. 401): heckle y v, XciHand, 1723, 2 
V. Wins. ISJ; Holmn v. Trevor, 1723, 2 1*. Wm.s. 191). Hut now* exeeulory 
interests have Is^en made assignable hy shitute, and the law* of Koul 
ProjHu ty Act, 1845 (8 A 9 Viet. c. lOG), enaets (s. G) that aft<*r the Isl of 
Oetoht r 1845, a <ontingenl, an exis-utory, and a futurf^ interest, and a 
jKissihiliiy coupled with an intercBt in any tenements or lierediUinicnts of 
any tenure, ichether the ohjrrf of the y [ft or Urn If at inn l»e or ftc not aseerfained, 
and whether immediate or future, and whether vf»sled or contingent in any 
tenements or hereditiiiiieiits in England of any Umure, may Isi diK|MiHC^I of hy 
decil. • 

Exe*cut 4 »ry intwests wen* even iK'fore the Wills A< t transrniHsihle hy 
descent or devi.s<» or iM^piest (Jones v. /iV, 1789, 3 T. It. 88 : 17 Ves. 182; 
1 R. K. Cy6 ; ScanYn v. Blunt, 1802,7 Ves. 300), hut at eoiiiinon law bucIi an 
interest eotild not |»ass by «levifte if the }ierHf>n to lake wtis not in any degree 
asoertainable l»efoiv the hapiiening of the contingem^y («ee iM^e v. Tonikinoon, 



EXECUTORY INTERESTS 


228 

1813, 2 M. & S. 164). Now sec. 3 of the Wills Act expressly mentions 
among the property that may be disposed of by will all contingent, executory, 
or other future interests in any real or personal estate, whether the testator 
may or may not be ascertained as the person or one of the persons in whom 
the same resiHJctively may become vested, and whetlier he may be entitled 
tliereto under the instrument by which the same resi)ectively were created, 
or under any disposition thereof by deed or will. 

Failure of Executory Interests.— An executory interest cannot be 
extinguished by mertfcr, for not being recognised by the law as estates 
until they actually vest, they are not by tlieir nature capable of coalescing 
with any estate. ** It is not the union of two concurrent coexisting fees, 
but a case of one limited and determinable fee, and of another fee not 
concurrent, but created (U now to commence in futuro upon the ending 
of the limited fee ; and until such fee ceases it has no existence nor any- 
thing beyond the chance of future existence” {Goodtitk v. White, 1812, 15 
FAist, 174; 13R. R.429). 

There are but three ways in which an executory interest may be deter- 
mined ; two of these are by force of the stfitute law — 

(1) If limited to take eflect after the determination or in defeasance of 
an estate tail, it will be bai red together with the estate tail by barring the 
entail. For sec. 15 of the Fines and Itccoveries Act (-‘J & 4 Will. iv. v. 74) 
provides that every actual tenant in tail, whetlier in jiossession, remainder, 
contingency, or otherwise, may dispose of the entailed lands as against 
(among otliers) all persons whose estates are to take ellect “in defeasance” 
of the estate tail vested in the ])erson making the disposition, “saving always 
the rights of all persons in respect of estates ])rior to the estate tail in 
rosjiect of which such disjiosition shall be nuule.” With resjieet to the 
effect of this saving clause the ease of Milhanh v. Viniey [1893] 3 (yh. 79, 
should be noticed : 

Lands were devised in trust for A. for life, veniainibn* to his first and 
other sons successively in tail male, with similar remainders over to Ik and ( \, 
younger brothers of A., and their rcs])ective first and other sons successively 
in tail male, and the will contained a jiroviso that upon the ha])j)ening of 
a specified event the trusts in favour of B. and his issue male “should 
thenceforth be postponed to and take effect in remainder next immedi- 
ately after ” the trusts in favour of 0. and, bis issue male. A., being tenant 
for life in ])os8ession under the will, B. and his eldest son, with A. s consent, 
e.xecuted a disentailing deed conveying the lands in fee-simple. Subse- 
(lucntly, during the continuance of A.’s life estates, the event specified in 
the proviso hap]»ened, and upon A.'s death C. s eblest son became, unless 
barred by the disentailing ileed, entitled to the lands under tin* }»rovi8o, as 
tenant in tail in ]K)ssession : 

It was held that the true effect the proviso was to make, on the 
happening of the specified event, the estate limited to C. and his issue male 
an estate “in defeasance of” and not “prior to” the estate tail of B. and 
his issue male, and therefore that the estate of C.*s eldest son was barred, 
under the statute, by the disentailing deed. 

(2) The Conveyancing Act, 1882 (45 & 46 Viet. c. 39, s. 10), enacts as 
to executory limitations to take effect on failure of issue, ^nd contained in 
any instrument coming intp oiieration after the commemicment of the Act, 
that where a person is entitled to land for iin estate in fee, or for a term of 
yeai*8 absolute or determinable on life, or for a term of life, with an execu- 
tory limitation over on default or failure of all or any of his issue', whether 
witliiu or at any specified period of time or not, that executory limitation 
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shall be or Ikocoine void and iia^aiiahle of taking eflect, if and as aoon as 
there i^living any issue wlio has atUiinetl theagiud twenty m mo y mint, of the 
rlnss on default or failure whereof the liinilation over was to take effect 
Tliis jirovisioii will l»e refeirtMl to later tm in dealing with comlitioiial 
limitations on failure of issue. 

/Vyo/Z/ooo#/ — (.*») I.4isily, an e\eetit»»ry interest l»eing iicou- 

ditioiial limitation may fail to Uikv efUvt if the event u|m>ii tlie hapitctiilig 
of whieh it is so t»> take effec t — 

fo) Js or heeomes im|»ossil»le »if ] »i‘r forma nee ; 

{ft) Is liy its nature l»»(»kc'd uimui hv the law cis illegal or repugnant, 
either with referenec* t«» the <v\c‘eutory interest or to llu* preeeding estate; 

(r) |)«K‘s not as to the time* within whic'h it ifnfst hap|Hm, if at all, 
c‘onfonii to the re«|uireinents c»f the law. In this latter ease the exmmtory 
limitation is vend tth iuifio. 

Tin* c on.^ideralioii of the first two sulMlivismus above given, vi/. (a) and 
(/•), belongs to the subject i»f < oNhiTloNs. but We may stale here eeriaili 
well -recognised jniia iples as to the rules wbieh ic*gidale the validity r? 
«‘\ec ulorv di-visc*s with regard to tin* illegality or rt*pugnaiiey of tl: gift 
«»ver. Every gift ov<*r will fail of etlec l if it is a delVfiistince either by 
eoiiditioii or eondiiiotial limitation cu' exec'utorv devise*, if it wcudd take 
collec t ill derogation not nn'rely of ilie right of alienation but of any *»f the 
natural inc’idc nls of the j»H‘eeding gift . and the (’ciiirts will not allow any 
inridc*ni of tlie c^stalc* given )•>* tin* first gift to he takt*n away indiiHaly by 
an excH Utory gift coer “ An inc ident <d* the estate giveti wlnVIi eannot Ih? 
din*etly taken away or pn*\ent<’d by the cb»nc*r cannot b«» taken away 
indirectly by a condition wliicb would eansc* the «‘sUitc* to revert tcj tlie 
donor, c>r )»y a c cinditionai linntation or <*\«*c*ntorv dc*visc* wbieh would eauae 
it to shift to anoiia r ]M*i>on ’ (|k'i Kay, .1., in In n Ihniilnlr, iPinjiUtlr w 
ISSS, dS ('ll. |> 

'I’In* result is, the c*\ecniory inlc-rest fails iiIlogeth«*r. For the Hume 
reasons a dc*vise to a |M*ison in fee-Hini|»le sni»je<’t to a phcvi.Ho for detei’- 
ndinng his c*sl,ate and interest c)n hankrnplc y, and that siU'li estate* Hhall 
llieai g«» o\er to othi*rs, eonb*rw an ali.snlute c*sUite in fee simple on the 
devisee, and the eonditioiial liniitation in tin* proviso is void for repiigiuiney 
and fails of any elVec l as an e\c*c iiti»ry clevisc* (see In n Mavhn^ I8H2, 21 
Ch. if. S'IS). The- pp*vis<* will in»t he ?ea»l tccgethei with the original gift; 
and the* law has always made* a eb*ar di.stiiietion lK*tween a eoiiditioii ]»ure 
and simple, and, on the other hand, a eonclitional limilalioii (or, in other 
w'ord.s, an exec ulcay inlen*st), a di.slinelion often b*ss teelmieally expresHiHl 
by tlicf woi’cls that an estate in fee may be liiiiited nn/// liunki nptey, eU\, ill 
wliieli event there shall be a gift over, but that it e^uiiiot be liiiiitcMl in fee 
and followed by a gift over tin* grantee alienates. And ii gift over, if 
till* grantee of the prei*odiiig e.<atc? doi's /to/ alienate, is jimt as mueh an 
infringcunent of the natural iiieideiits of an instate in fee or of nltsolute 
ownership. 'Fhese and other rules nrgulatiiig tin* validity of excieutory 
devise.s ill this respm't are diseiLssed l»y Fry, J., in v. //m/, 1877, 7 Ch. 
J). ikiiK Several houses were diw iwrd to the four wms of u U>8tator share 
and share alike, to hold suhjec t to eertain eoiiditioiiH, with an executory 
devise over if llie conditions were not complied witli. The conditions 
were: (1) Tlie projK?rty was n<*l to Ik* dividwl or alieiiaUjd without the 
conmml of all four or their representativim ; (2 1 till suel* division, the rents 
to C4>mennUi one mmiuion fund ; (:•) failing sueli lawful distribution, there 
were executory devises over. It was held that the executory devises over 
were void, and that the four sons took as tenants in common in lee, and no 
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clearer suiniiiary of the law could l>e given than the principles of this 
decision as there stated : — t 

“ Prinid f(wu and speaking generally, an estate given by will may be 
defeated on the happening of any event ; but that general rule is subject 
to many and imiK)rtant exceptions. One of those exceptions may, in my 
oi>inion, be ex])re8sed in this manner, that an executory devise, defeating or 
abridging an estate in fee by altering the course of its devolution, which is 
to tiike effect at the moment of devolution and at no other time, is bad. 
The reason alleged for that is the contradiction or contrariety between the 
juinciple of law which regulates the devolution of the estate and the 
executory devise which is to take effect only at the moment of devolution, 
and to alter its course. I am not bound to incpiire into tlie logical suffi- 
ciency of the rejiHon given, Ijecjiuse it a])pearH to me that the exception is 
well established by the cases of Gulliver v. Vaux [8 l)e (1., M. & (1. 1G7 7t], 
ffolmcfi V. Godsim [ilM, 152], and Ware v. Oarm [10 Rani. & Cress. 43*»]. 
Another exception to the general j»ro])osition which I have stated is this, 
that any executory devise which is to defeat an estate, and which is to take 
effect on the exercise of any of the rights incident to that estate, is vf»id, and 
there again the alleged reason is the crnitrariety or contradiction existing 
between the nature of the estate given and the nature of the executory 
devise over. A very familiar illustration is this, that any executory devise 
to take effect on an alienation, or an attemiit at alienation, is void, beciiuse 
the riglit of alienation is incident to every estate in fee-simple as to every 
other estate. Another illustration of the same ])rincij)le is that which 
arises where the executory devise over is nuide to that effect upon not 
alienating, hecause the right to enjoy without alienation is incident to the 
estote given. Now that exception is fully justified hy the cases of Bradley 
V. PeLcoio [3 Ves. 324], Jl(m v. AW [1 Jac. & W. 154], and In re Faldcn 
[1 l)e G., M. & G. 5:»]. It is true that in some of tlie earlier cases, such as 
Doe V. Glover [1 (\ B. 448] and Walkins v. WilliamH [3 Mac. & G. 622], 
a distinction was taken between realty and i»ersonalty, but that was over- 
ruled in Holmes v, Godsov, an<l it never had anything in the nature of 
principle or reason to suiijiort it.*' 

On the other hand, an executory devise to take effect upon the failure of 
a prior gift will Uike effect though such ])rior gift do not fail in the precise 
way anticipated l»y the testator. This ])rinciple is laid down by the case of 
Jones Westcomh, Tree. Ch. 316; 1 Eq. Cases Abridged, 245 ; and Tudor, 
A. C. Beal Property, p. 869. A., taking for gi*anted that his wife was 
emeinte, be(|uoathed a term of years to her for life and after her death to 
the child she \vas then enecinte with ; but if such child should die under 
twenty-one there was to he a gift over. The wife was not enceinte, but it 
was held that though the contingency never happened the gift over was 
good. Tlie principle established by v. lUcsfcowft is “that an ulterior, 
executory or substituted to arise upon the failure of a prior, interest may 
take effect although the mode in which that event has happened has not 
lieen precisely provided for by the testator, the foundation of the principle 
being that by necessary implication it must be considered that it was the 
testator's intention that the ulterior gift should take effect at all events 
upon the failm*e of the prior one, he not making the failure ii?. a particulm' 
mode a condition precedent” (Tudor, X. C, Beal Prdperty, 871). The 
application of the principle is not restricted to wills, but has been extended 
to marriage settlements (OsfewTi Bellman, 1860, 2 Gif. 593) and voluntar)' 
deeds {Barnes v. Jennings, 1866, L. R 2Eq. 448). So that where the wife's 
property was settled on trustees upon trust after the death of the husband 
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aiul wife, for the cliildren of the mamiige in the UHual way, and thia waa 
followed ^y a gift over to thiiil {lartiea if all the children ahould die, and 
there was tus a fact no issue of the marriage ever lK>rn, the gift over never- 
theless tw»k eflect. And to take a strongi*r instance, where a wttlor settled 
profierty on A., IV, C., and IV in e<tual shares, and j»n»vidtHl that if any of 
the four shonhi in his lifetime leaving s|>€HMtitHl issue, the share should he 
in trust for such i.s8ue; ami if any of the f«mr s^wulJ tik in his lifetime ’ 
without leaving issue, the share shouhl go over or accrue to the others, and 
A. aud IV were as a fai t already dead at the dale of the settlement, one 
leaving ami tlie other not leaving issue, the gift over f»f their shim's was not 
allowed to fail. The case was dtrided on tlie principle as staUnl in /a rf 
Sh 4 *]^/r(rs isri4. 1 Kay A J. 2ti0: “ Wherever tliere is a conditional 

limitation ilefeating an ahsolute estate given prior to the. limitation, if the 
precedent limitation htf aui/ jnrans irhaterer in out of thr way, tlie suhst*- 
quent limitaUon lakes etlecl.” And see. also, Arrlyn v. Han/, 1749, 1 Yes, 
at ]). 420. Two rec‘enl cases whi'iv the prinei]>le above laid down have lunui 
held not applicable ami apjilicablc rcsjHH tively require notice. In the one 
instance a testator diit'cted his trustees to pay the income of trust funds ; * 
his wife during lier life or until remarriage, and from ami after n'lnarriage 
he direi'led them to pay her an annuity, and fnuu and after her death he 
directed his Irusli-es to levy ami |»{iy certain legacies I luueinafler hequeatlual. 
all of which tliougli |»ayiucnt was post|HUied till after his wife's death lu* 
directed to he taken as vested iiniuediately on his dcrease. The wife 
married again, ami it was held that, no doulit ap)H‘aring on the will as to the 
testator’s intention, the legai'ies ]Kiyahle at his widow's deiitli were not to he 
jwiid on her remarriage, hut must he jMistjHUied till her death, ami that the 
principle of was inapplicahle ( /a r* IWdurll, Jtjfray v. 

7W(ho’ll, [ ISO 1 1 2 t 'll. hlO). Oil the other hand, in In n Adrtn/tl, /{ohrrtH 
V. Ackroyd, M Cli. ’ih.’V hy a marriage si'ttlement funds had Im*(Ui 

settled u|Min tru.st to pay the income to the wife for life, ami after her ih^ntli 
to the iiushand uiilil //r shnuhf hf rom* hankrupt or alirnafr thr mmr or until 
Iris dmth, wliichever should lirst hap)Mm : and aftiT the derease of the 
survivor <if the hushand ami wife u]N>n trust for the cliildren of the marriage. 
The hushaml hecame a liquMaling dehtor. ami then the wife died h'aviiig 
him survi\ing. It was held (di.siinguisliing In rr Trrdirrll, supra) that the 
limitation over had taken elVect. and that the immune of the trust fund 
lietween the ileath of tlie wife and the death of the hushand Isdongi'd to the 
children. 

{r) On tiu faihirr of t\n'rnttvry interrsfs nwiny to tfndr nonrompliaiice 
with thr law (fs to thr tim* within whoh thry must iakrrjfrtrf. 

The law Im.s always hw^keil with ilisfavour uin>ii any attempt U) 
“tie uji” pro|KU'ty. whether corpus or income, heyond certain limits that it 
j»n*.seriU*,s. eonsidering such tying uji as contrary to pulilic iKiliey. The 
restrictions imjsmwl on the ni’ctuiiulation of ineome hy llu* jirovisions of the 
Thelluson Act (d9 & 40 ( leo. hi. v . 9H) and the Aceumulaliotis Act, 1892 
(55 iV 56 Viet. c. 5H), are treatt**! of under Accc.mi lationh. We iieeil here 
therefore eoiisider only the restrictions on the disjKmilion of corpus, and the 
limits of time heyond which thealisolutc vesting of an executory iiitf^resl (and 
indeetl of any pro}»erty) indefeasihly in ]s>sw,*8sioii may not U? |)ostismed. 
The rule of law ■restricting such dis]srHitions is calhsl thcj Kule against 
Perjieluities. and any disisKsition infringing it is said to Ik* “void for remote- 
ness.’* The limits iiriisised hy the rule werr? detiniUdy laid down by the 
House of liords in OmJell v. Palmrr, 18;t:V 2 Cl. k Fin. M72: Tudor, Z. C, 
Real Proprrty,^'lA. It was there hehl that a limitation liy way of executory 
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devise wliicli is not to take effect until after the determination of a life or 
lives in being, and a term of twenty-one years as a term in gi'oss, and 
without reference to the infancy of any i)er8on, is a valid limitation, and 
that accordingly a limitation by way of executory devise which was not to 
vest until after the expiration of a term in gross of twenty years from the 
survivor of twenty-eight persons who were living at the death of the 
testator, and of whom seven only were to take interests under the devise, 
was valid. It is beyond the scope of this article to treat of the history of 
the rule or of its application other than to executory limitations* (see 
Peupetuities ; Powers). As fixed by the rule, the limit of time within 
which necessarily, if at all, every executory limitation to be good must be 
capable of vesting, is a life or any lives in being, and twenty-one years after 
the dropping of such life or last of such lives. And for the purposes of this 
rule a child m ventre sa wdre is cemsidered as in existence, not only so as to 
be a life in being within tlie rule, l)ut also so as to allow the executory 
intereist to vest in him. It was expressly stated in Cadell v. Palmer that if 
to the term of twenty-one years there be added the number of months equal 
to the longest or ordinary period of gestation, the limitation would be l)ad. 
It is for tills reason that the expression “allowing fora j)erio(l of gestation 
is loose and calculated to mislead, for a period of gestation is allowed only 
in case of actual gestation, ie. a child e7L rntfre is treated as in existence as 
a life in being. 

By the words “ necemirUy, if at all^' is meant that only possible and not 
actual events are the test of the validity of the limitation ; so that (1) the 
event on the happening of which the limitation is to take effect may or may 
not happen; but (2), admitting the possibility of the event happening, its 
nature must be such that it could not possibly hai)i)en at any period outside 
the limit of time fixed by the rule. This limit of time begins to run from 
the time tlie limitation is created, if by deed, from the time of the execution 
of such deed ; if by will, from the time of the testator’s death. 

The rule against pei’petuities does not a])ply, however, to executory 
limitations to hike effect 8ul)sequently to the detei'mination of an estate tail. 
These, as has been already noticed above, can be defeated by barring the 
entail, and therefore have not the mischievous effect of indefinitely sus- 
pending tlie vesting of property, the prevention of which is the object of the 
rule (see Hemman v. Pearec, 1872, L. R. 7 Ch. 273). 

ExEtnjTOUY Limitations on Failure of Issue. — There remains 
another class of executory limitation, viz. executory limitations on 
failure of issue, which requires special notice in connection with the 
rule. It is obvious that if in a gift to A., and if he shall die without 
issue, then over, (“ die without issue” is to be construed as “die and his 
issue shall fail at any time,” whether before or after his death), the gift over 
would be void for remoteness, for such issue must not fail, if it fail at all, 
within the time limit fixed by the rule. The Courts before the Wills Act 
(1 Viet. c. 20) interpreted death without issue to mean death and failure of 
issue, and considered that the testator had meant to give an estate tail, and 
gave an estate tail to A. Naturally this estate tail could then be barred 
and the testator’s true intention completely frustrated. To obviate this 
injustice, the Wills Act provided that in any devise or bequest of real or 
personal estate the w^ords “ die without issue,” or “ die withott leaving issue,” or 
“ have no issue,” or any other words which may import failure of issue of any 
person in his lifetime or at the time of his death or an indefinite failure of issue, 
shall be construed to mean a want or failure of issue in the lifetime or at 
the time of the death of such person, and not an indefinite failure of his 
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issue unless a eoiitniiy intention apiiear by the will (As to the eonstrue- 
tiou of auoh limitations in a tleecl, see Olimnt v. HV/V/A/, hS78, 9 Ch. l).64tl) 
We have alreaily notieeil almve the further inroads of tlie (Vmveyancing 
Act, 1882, as to liuiiUtions on faihm; of issue. It sliouM U* notioe<i that 
this class of limitiitioti are by statute restricted as their dumtion only 
(/>. till any issue atUiins twenty-one K not vitialeil. 

The etVeet of a limiUtiou bein^ void for remoteness on subsei|uent limi- 
tations dejKUiding or exj>eeUtnt llierecm is not to atcelerate but to avoid 
8Uch«dejH»iulent or oxjK»clant liiuitations ; and it makes no dillerenoe that 
the preceding limitation (‘ould not as a fact lake elVect. I'be leading case on 
this point is Pn*rtor v. Jiijihop of Jiaflt mul llflla, 2 Hlick. H. o.^S ; 3 11 11 
41 In this ease there was a devist‘ tt> the son (m>t m tsst) id A. if he 
should i)e bred a clergyman am I la? in holy onlers : but if A. should have no 
such son then gift over ; and A. having die<l without any son. the limitation 
was held void for remoteness, and the gift oviu* dcjH*nding on it was there- 
fore void too. And where there are gifts Ov</r which are void for remote- 
ness, and a sul).sei|ueiit and inde]*endcnt chnise on a gift over n(»t so vot ! 
for remoteiH'Ss. (‘fleet cannot Ik? given in such a clause “ uidcss it will (’ \e- 
tail in and acc(»rd with prevituis liiuitatioiis which an* valid " tjK'r Lord St. 
I^MUiards in oni/ \. P* rithj, 2 he fl., M. A (S. 143, 1S2). 

ALTKKNATIVK as I>ISTlN*.riSlfKh I'UOM Si liSKtM'KNT LIMITATIONS. — 
It is im]Mjrtant llu'H'fon* to clt‘arly distinguish a .sa/».<<y/cf7/f from an 
nltvrnaticr liniitalion. If there is an alternative* gift on two contingeUKdi^s 
sejiarablc so as to make the gift lake* eflect on tin* ha]>|N*ning of (*ither of 
two events, one of which ev(*nts is within and the otla*!* without the limits 
of time of the rule of perpetuities, the gift over will he giMxl or viud accord- 
ing to wlii(‘li (»f the two events happens. We may illustrate this primdjde 
by two ea.ses. Tlie will of a testatrix coiitaine»l an ultimaU* limitation to 
her right h»‘irs in ca.se ImiiIi her <laughlers .should die withmil leaving any 
child or the i.ssne of any child living at the decea.se of the survivor of them 
or of the .surviviir (jf their res|H*( tive then present •»! any future husluinds. 
Neither of tlie daughters married again. Km li died leaving h(*r husliand 
surviving, lait no issue. To d(‘teriiiine whetlH*r the ultimate gift over was 
good or hud it was neee.ssarv tii deei«ie whether tin* lestatiix had nunli* 
alteiiuitive gifts <*ver ill! the hap|»eniiig of two ( Veiits, (»r a gift over on an 
event involving two tilings, for only in tin* hunier eas<» emdd the gift over 
lx» good. It was held that it was a gift over on failun* of a class ascertJiin- 
ahle on the death of the survivin’ of tin* daughters and their husliands 
or futon, and therefore voiil for remot«*ness, “ It is not enough/* 
said (\»tton, ** that you can .se|»arate thi? gift over h(» as to make it an 
altcTnative gift on two contingene.ies — the t4*statrix must herself have 
sej«init(*d it so as to make it take etieet on the hap]K*niiig of either of two 
events {In rr //ftnrf/, Pnh v. Sfirory, 1NS8, ;{() Ch. I>. 2H9). S) iu the ease 
of a dev ise to X. for lib? and after her il(»eeas(? to such «»f her children as 
sliouhl attain twenty-one, and also such < hildren of any son i»r daughU^r 
w'ho might die under twenty-one as should live* to attain twenty-one, 
followed by a gift over in e^ise X. should d(*]iart lliis life without leaving 
any lawful issue wlio .shall live Ui attain a vested interest. X. died without 
ever liaving had ‘a child, and it was held tliat the gift over won void for 
reinokniess {In rc Ifrnre, Smith v. lUnrr, [1891] 3 Cli. 242). 

As to executory limitations under jsiwcrs. they are dihcusHtHl under 
Powers ; and it will suffice to say here that executory limitations arising 
under general powers of appointment are not liable to failun; by reason of 
the iTile again-st i>eii>etuitie8, for pijweiii of disiiositiou under general powers 
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of appointment being equivalent' to powers of disposition by an owner do 
not tend to tying up property. But as against executory limitatioi^ arising 
under special powers of appointment, the time fixed by the rule of per- 
petuities l)egins to run as from the operation of the instrument creating 
the power. We may add also that although, as above mentioned, limitations 
depending (»r expectant upon a prior limitation void for remoteness are 
themselves invalid, limitations in default of appointment under a power 
which is void for remoteness are not necessarily invalid unless they are 
themselves obnoxious to the rule against i)erpetuitie8 {In rc Ahhott, Pmcock 
V. Fru/out, [1893] I Ch. 54). As to \)OwerH of sale and exchange contained 
in settlements and wills, it was at one time doubted whether they were 
valid, if not expressly restricted to the limits allowed by the rule against 
perpetuities. It has, however, been decided that they need not be so 
restricted, and a power to trustees to sell “at any time and at their 
discretion” has been held to be valid {Nelson v. Callow, 1848, 15 Sim. 
353). 

Limitations to a Class of Oiuects. — In gifts to a class, unless the 
share of ewh object is ascertainable within the period prescribed by 
the rule, the whole gift is void (see Hah v. Hale, 1876, 3 Oh. 1). 643, 
and the principles there laid down by Jessel, M. R.). The limitation 
Ijcing to a class, the jiarts of it cannot be severed so as to treat one 
portion as good and the other void, r//. in a gift of £3000 to A. for life 
and after in trust for all the chihlren of the said A. who shall attain 
twenty-one and the lawful issue of such as shall die under that age leaving 
lawful issue at his, lier, or their decease, which issue shall aftencards attain 
the atje of twenty-one \ the italicised words l)eing treated as words of 
de8crii)tion and not W'ords of superadded condition, it was held that the 
whole gift after the life interest was void for remoteness {Pearks v. Moseley, 
1880, 5 App. Cas. 714). 

But these rules as to limitations of this sort must be taken subject to 
certain qualific^ations introduced by some of the rules by wdiich the Courts 
have been guided in construing limitotions, for the jnirpose of seeing whether 
they are void for remoteness or not, viz. : — 

1. You must ascertain the olyects of the gift by construing without any 
reference to the rules of law prohibiting remote limitations, and having, 
apart from any consideration of the effect of those rules in supporting 
or destroying the claim, arrived at the true construction, you are then to 
apply the rules of law as to perpetuities to the objects of the gift so ascer- 
tained. 

2. If the devise be to a single person answ'ering a description at a time 
beyond the limits allowed or to a series of given individuals answering a 
given description, and any one member of the series intended to take may 
by possilulity be excluded by the rule as to remoteness, then no person 
whatever can take, hecanse the testator has exjmssed his hUention to include 
all, not to (jive to one excluding others, 

3. Where the gift is to a class of jiersons answering a given description, 

and any member of that class may possibly have to be ascertained at a 
Iieriod beyond the limit allowed, then again, for the reasons in the preceding 
rule, none can take. » 

But these two rules, as will be seen, are based upon the intention of 
the testator, and accordingly admit of the exception in rule 4. 

4. Where there is a gift to each member of a class, and the gj|t to each 
is wholly independent of the same or similar gift to every other member of 
the class, and cannot be augmented or diminished whatever be the number 
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of the other inemlwrs, then the jrift may Ih> ob to thosi* within the 
limits allowed hy law (ep. Storr.< v. i Myl. & K. 40). 

Acoordiiij^ly iti a devise to A. for life and after his death to all and 
every the child or children nf A. for their lives in tMjual shares, 
followed by a devise over after the deeeast* i»f any or either of such 
child or children of the |virt or share of him. her, or them so dying 
t(» his, her, or their child to U* lK*gotten. is good as to the cliihlnm of 
sucli chihlren of A. as were living at the death of ilie testator,** for the gift 
to them must hike etlect, if at all. within the limits all<»wed hy the law 
and the gift to every mmnlHU* of tlie class of children is single and 
indejKUident of the gift to t‘very otluT mendK*r of the class, and (vinnot lx* 
atleeted by the result of thi‘ gift as to such other members*' tCof/Z/'a v. 

IHo.'l, 11 Hare, MOli ; and see llie rules lhi‘re staled ). The principle was 
applied in the rec(»nt ease of /a r, Jufsstll, /hn Uw IhrrU, [lSl)r*]2Ch. Ii98, 
by the ( \»nrt tif Appeal, where a testator gave his residuary i^stuU^ in trust 
after the deatli i»f M. and her husUind for all the daughters of M. who should 
attain twenty ‘om* or marry under that age, with a proviso t hat the share of any 
daughter shmild be held u]«on trust for her for life and after her (h'ath io < ?. 
similar trusts for her <*bildren as were theieinbidim* tlec lareil fi»r the chihlren 
of M. M. had <UH* daughter only, who attained twcnly-«*ne. and was born in 
the testator's lifetimt*. It was lichl that the provi.so for resettlement of tin* 
shares must be construed as applicai»le to each sbai t* sej>arat<‘ly ; that it in no 
way mixed them u]*, but operated .separately uj>on each ; ami tlmt although it 
would liavi* Ihmmi \ oid for lemotone.^s in the <*ase of daugbtt‘rs of M. Imu ii after 
the death of the testator, it was valid in the east* of the daughter of M. 
l)orn in th(‘ testator's lifetime. 

“ If.” .saifi liigby, <lebvering the judgment of the t ourt, "tla*re had 
been a ]»rovi.so whirh could oidy operate upon all possibb* shares, if it 
o]K*rated at all, the east* would have iM*eii dilh*renl ; but the settlement of 
tin* plaintilV’s (M’s dangbteis). share is to take plata* whether there are other 
sluires or not, ami it takes place as from the testali»r's death in faxrmr of 
the children of a peison then living, ami is (piite nno!»j<»<‘tionahle. This is 
not a gift (»ve|- which depends upon e\ents .so stated a.s to involve a 
]iossibility of it.s taking ell’eet outside the ]tcrmiM«»d limits, or in fav<mr 
in persons who might take interests vesting beyond tbow* limits. No 
s|»litting of tlie clause is Meecssiivy. since it is w* framed as to apply 
Ke|Mii‘atelv to the plainiitT.s share .... 'I’he eas(*.s of finffiflin v. rnv'imll, 
1S44. ni'sim. ; VattUn V. Hroim ; IfV/.si.a v. IIV.s/;a, I Hol), 28 L. d. Ch. 
95: Kiut/fftniff V. ToinlntMin, |S(»4, Jtt diir. N. S. h20, are all anthoritieH 
ill suppful of the fMim lusi<ui arrivetl at ” ( In rr /thsstlf^ [ 1 89.0 1 2 t'h. at j». 702). 

Thougii,asa general rule, in limiutions !•» a class 4if ohjeets the whole in 
void unless the share of «*aeh memlK*r is vi*sted within the ]icr|K»tuity 
limits, yet (a^Iopiing the language <»f Righy, L.J.) the limitation can U? so 
framed as to make it apply se|»^lralely bi ea«'h memls*r ; and the eases last 
cited are instinice.s of the eonveyancers’ efForla in this hehalf. 

It was for some time contended that the rule of ]Hiri»etnitie8 IumI 
ahrogateii c»r su{K?rw?deti the old rule of law that forhadi? the limitation of 
**a jMissibility upon a tiossihilily.” It has now been setlhsl hy lw<i m^ent 
cases that the rule of [lerjietuities was hut an additional reHtriction of more 
nifMlern origin, intrfMluce<I hy the law U* contend against ih(? evils of a 
peri»etnity arising fr*nn the recognition of executory limitations. In the 
case of Wf^ithy v. MiichfU, 42 (.*h. \). 494, ulliniifHi on ap])ixil, 1H90, 44 (.1i. 
D. 85, it was laid down that “ the old rule against a }s»HHibility on u |k) 8- 
sibility,” viz. that altliough an estate may Ur limited to an miU)m jiersoii 
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for life, yet a remainder cannot l)e limited to the children of that unborn 
IHUHon aH ]nircliaKer8, iu still existing, and lias not l)een abrogated by the 
more moilerii rule agiiiiist periieiuities, tlie two rules ))eing in fact indepen- 
dent and coexisting. This opinion had long before been advocated by the 
late Ml’. Joshua Williams, Mr. Butler, and other conveyancers. And in Money- 
penny iJerhup 1852,2 l)e 0., M. & (i. 145, ([noted in the judgment to 
Whitley Mitchfil, ly^rd St. Ix'onards said : “ Then the rule of law forbids the 
raising of siujcessive estates l)y purchase to unborn children, that is, to an 
unborn child of an unborn child. With this rule I liave never meant to 
interfere, for it is too well settled to be broken in upon.** Accordingly 
wliere by a jiost-nuptial settlement, made in pursuance of ante-nuptial 
articles, freehold lands were limited to the use of the husband and wife 
successively for life, and after their death to tlie use of their issue (born 
before any appointment made) as they should by deed appoint, ami the 
husband and wife had issue two daughters, and ap]K)inted one? moiety to the 
use of one daughter for life, with remainder to the use of such [person or 
[persons as she should by will ai)j)oint, and, in default of appointment, over, it 
was held that the only [)art of the ap[>ointment which was good was the 
limitation to the daughter for life; the a])])ointment being read into tlie 
settlement, and the latter treated as made [irior to the marriage of the 
husband and wife. See hn* another illustration of this j>rinci[)le In re Frosty 
1890, 43 (Jli. D. 240, extended to the case of a double possibility by reason 
of there being interjiosed a jiossible estate for life to a ]»erson not in 
existence and a contingent remaiiKhn* over on the death of that jjerson. 

The extension of this ]*ul(‘ so as to forbid “ every limitation in which an 
ingenious person can detect what he calls a double ]K)ssibility ** will be 
f(juml discussed and criticised in Ohallis, F. 2nd ed., pp. 104-107 ; Jarman 
on IVIUh, j)j». 249 el sfjq. 

Exkcutokv Limitations to Cjiaijitiks. — Executory limitations to 
charities were not subjtjct to the rule against ]>erpetuities {Ckrid\H Hospital 
V. (ivainifer, 1849, 1 Man. & G. 4()0). In that Ciiso a testator bequeathed 
certain property to the Corfjoration of Heading for certain charitable 
purposes, with a direction that if the (Corporation of Heading should 
for a year neglect, omit, or fail to jierforni the directions of the will, 
the gift should be void, and the ])roj>erty transferred to the Corporation 
of London, for the benefit of Christ’s Hospital. The directions of the 
will were for over twenty years disregarded ; it was held that the gift over 
took ettect, and the [)rinciple laid down “ that a contingent limitation over 
of proi)erty from one charity to another is not within the })rineiple of the 
rule against [H}ri)etuities, and therefore the limitation in ([uestion w^as no 
infringement of the rule.** 

The principle was recently afliriued in la re Ttfler, [1891] 3 Ch. 252, by 
the Court of Ai)j)eal in the aise of a gift over from one charity to another in 
the event of the former failing to keep in rejmir a family tomb. But the 
principle established by the two (mses above cited has no application to 
cases where (1) an immediate gift in favour of private individuals is 
followed by an executory gift in favour of a charity ; (2) an immediate gift 
in favour of a charity is followed by an executory gift in favour of private 
individuals ([>er Stirling, J., in In re Bmven^ lAoyd Phillips v. Faris, [1893] 
2 Ch. 491 ; and see ChmiMrlayne v. Brackett, 1873, L. R *8 Ch. 21 1). So that 
in a l>equest to trustees upon trust to establish schools, followed by a proviso 
that if at any time the Government should establish a general* system of 
education the trusts of the legacies should cease, and there should be a 
gift over to the residuary legatees, the gift over was held to be void as not 
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hecessftidv vesting within the perpetuity limits* On the same principle a 
bequest of an annuity to be providetl to a volunteer corps on the appoint- 
ment of file next lieutenant-colonel is void for remot<uiess (fn re Ijwd 
SiraiJiedenand CampM!^ AU. \\ hml Stndhedat ami CamfMi^ ** 

265). And where a testat4>r iKHiueatlunl a fuml in trust tu pn»vide annually a 
cup ftir ever to he given for the cncounigciiumt of yacht racing, it was held 
U» lie void for remoteness, as, thougli it miglu 1 h> Unieticial Ut the public, the 
gift could not he ujhcld as cliariUildc {/n ir yoftmjr, •/oars v. /Wmrr, 
[1805^2 Ch. 049; and see Knujhttw \. Kimjham, 1S97, Ir. R. Oh. 170). 

See Chakities; see al.sn on the whole .subject. Rkmainokks; rowKli.s : 
PEin'KiriTlES ; AcrrMl LATlONS. 


Exemplifications. — Hy the Cnnvn llehtsAct. ISOI (41 (uh).III. 
c. 90. 8. 5). it is ]»ri»vided that where in any suit lK‘tw(‘en party and inirty 
in the Court of Cliancery in Knglaiid, any decree or order is uuide for piiy- 
nient of or accounting for immey, the L*nl Chancellor .sliall iipim applica- 
tion cause a eoj»y of such decree or order to hi' exeinplitiisl i»r (ertifiei: 
under tlie Crieat Seal to llii*('<iurt id' ChaiH'ery in Ireland: and that ujxui 
presentation (d* such e\(Mii|diticatiou Oi the (*ourt i»f ('haiu’cry in Ireland, 
the Irish Court shall (‘iinil th«' .sitnie ami cau.se attacImuMit or Ciunmitud to 
i.ssue thiueon in ludiT to enfori c obedience thereto in all n»spect8 as if sucli 
decree or order had Ixm-h origin;ilIy promiunced hy tin* Irish (Nmit. 

By si'c. 6 id' till* same Aet, a .similar pri»visi«ui is made for enforcement 
of an Irish ileen'e in Kiiglaial. 

Thi'St^ provi.si«»ns were suh.seipienlly extemliMl ti* orders maih* on ]K>titiiiii 
in ca.ses of minoi-s, l»;iiikrupts, iiliots, or lunati*‘S (5 (leii. tv, e. 2i). Ki»r 
forms as rcganis lunatics, see \Voi«{ |{enton <iii /.x/cfcy, pj). ItlliS. 

By virtue <if lla* Supriune Ci»url i»f duilicature Aet, 187^1. s. 76, the 
]»n»visi(»ns of the .ludgmi nt'^ Kxtensinii Act, 186H (.'U A 2»2 V’ict. c. 54). 
ajtply to jmlgmiMil.s of iIh* ( ‘liam tu v I >ivi.sioii of tlie High <’i»url in Kngland. 
as well as to judgments «d' tla* c^hiei*ir.s Biuich division. Th<* last-nnnuHl 
Act, howi’ver, a|»plie,s only to juiigmeiil.s (not t)rdei.s) for “any tlchl, 
damages, or costs.” Il is mt li»nger iicces.sary, therefore, to ]»n»ceeil by 
exi'iiiplificaliiUi in tinier to eiil’oree a < 'luiiii’ery ju'Igment for ilidd, <iamag(*H. 
i»r eosts. Where, howe\er. a Cha»M.eiy jmlgmeiit liinx ls an act to he done, 
such as jiaymeiit of money into (Niurt, or wIhuc an onlt*!’ is maih*. as ilis- 
tiugui.shcii fnun a juilgmont, an I'xeiiiplifieation under 4! fh‘o. III. c, 90 in 
still neeessary. 

To pro* on' the e\»*mplifieation of a judgm«*nl tu order <if tin' Chancery 
Divisiiai ii: Kngiand, a petition must lie presiUitiMl to the l/ml ( 'liancellor, 
suiting the jiurpose for which the, exemplification is re.ipiiriHl. Cpon tliiK 
iMHitioii an order i.s ilrawn up liy the Chanceiy Ih-gistrar. The exemplifi- 
ention is ]>repareil hy tlie sidicilor (for form, see Sidmy Smiths f'hanrrrj/ 
Pracfio\ 7th ed., p. 890), cirrtifieii hy lw<i of the rimsUuH of the Supreme 
Court (f’entral Ollice), sigmsl hy the I**or<l Cham'elloi . ami {tasseil under the 
(ii-eat Sciil, ami f»ii transmiHsioii to the Chancery Hivision in licdami is 
enrolled hy ord(‘r on petition. 

To idiUiin iht; eniidment in Kriglaiid of a jmlgmeiit or order of the 
Irish Court the Irish exemplifieatioii is prcKluef*djind a |Nflitiori, of wnirBe, 
presented at the < ’liancery legistrai s de[Mirtment, ujion which an order is 
iiuiile reciting the jmlgmeiit or order, and directing the saini? to lx* 
“ enrolleil *011 the roils of this Court” (Seton's JmftjmcnU and Order^^ 
5Ui ed., p. 170). 
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Exequatur. — Consuls cannot act until they have been duly 
recc^nised by the proper authorities of the country in which they have 
been appointed to reside (Hall, Foreign Jurisdiction, p. 16). To officers of 
the rank of consul or consul-general, and sometimes to vice-consuls in the 
regular service who have been appointed by an instrument (commission) 
signed hy the Sovereign or President of his State, this recognition is in 
England given by the grant of an execjuatur or letter patent issued from 
the Foreign Office and signexi by the Sovereign. It guararitees to the consul 
the rights and privileges which holders of tlie post ordinarily possess, and 
ensures his recognition by functionaries of the State in which he is estab- 
lished. The grant of an exequatur is always officially notified in the London 
Gazette, Consuls who are not appointed by commission receive no exequatur, 
and a notice in the Gazette stating that their appointment has been 
approved serves as their official recognition. 

The mode of granting the exequatur varies in different countries, being 
ill some much more informal than in England. Thus the Austrian 
Government merely impresses the word “ exequatur ” and the imperial seal 
ui)on the consurs commission from his own Government, and the Eussian 
and Danish Governments confine themselves to giving notice to tlie consul 
that he is duly recognised. An execpiatur may at any tinui be withdrawn at 
the discretion of the Government of the State to whicli tb(^ consul is sent. In 
modern practice international courtesy re(|uires, liowever, that opportunity 
be afforded to his (lovernmeut to recall him. It is now more than forty 
years since the exequatur of a British consul was summarily withdrawn (see 
Hall, Intermiional Law, Oxford, 1895, p. 333). See Consul. 

\Autlwriiies, — Hall, Foreign JurMiction of the British Croton, Oxford, 
1894; Eivicr, Droit des gens, Paris, 1896 ; Twiss, Law of Nations m Time of 
Bcace, Oxford, 1884; Sj)encer Walpole, Foreign llclations, London, 1882.] 


Exercise. — As to the use of the term in connection with statutory 
powei’s, see Stroud, Jud, Diet s.v, “Exercise ; and Pursuance, post Sec 
also Stroud, Jud, Diet s,v. “Carry on,” and “Exercise”; and Execution of 
Statutory Powers, sxtpra. 



Exhausted— 

Pam/t Zands.— See Parish Council. 
fca.— See Adulteration ; Tea. 


Exhibit — A document or other thing shown to a witness, and 
referred to by him in the course of his evidence. More particularly the 
term denotes some document referred to in an affidavit. Such a document 
should not be annexed to the affidavit or referred to therein as annexed, 
but as an “ exhibit ” (R. S. C., 1883, Order 38, r. 23). To identify and 
authenticate an exhibit, the commissioner for oaths before whom the 
affidavit to which the document is exhibited is sworn writes a certificate on 
same, in some such words as these : “ This is the exhibit marked , 
referred to in the affidavU of A. B., sworn before me tins day of 
18 and such certificate, signed by him, must be marked with the 
short title of the cause or m^atter in which the affidavit is feeing used 
(Order, 38, r. 24). For marking each exhibit to an affidavit the 
commissioner is entitled to a fee of one shilling (E. S. C., App. N). 
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The eflect of making any document an exhibit to an affidavit is the 
same as ^ such document had been copieil out in tlie adidavit : therefore a 
person who is entitled to see the affidavit is C4|UHlly entillcHl to see all 
documents exhibited thereto (/« rf ///iirA/i/r, [ISOof 1 Ch. 120); but this 
rule does not apply to the case an opinion l*y counsel whicli luis l>ecn 
made an exhibit to an alfidavil, lile«l in act*onlance with Order lb, r. 24, for 
leave to sue as a ijauper {SliHuu' v. Jiritain Sframs/iip [1897] I Q. B. 185). 

In lunacy the practice is not to Hie exhilnts with the aflidavit to which 
they ^re exhibited, but this does not atlbct the right of a i»arty to see such 
exhibits (/ji n Hinrhlljfr, ubi aifpra). 

The co.sts of i>eru8iiig exhibits U} affidavits are only allowinl on Uixation 
by 8jK>cial order {In rc Ik I\omz, I^i/nirr v. Jk Jiotiftz, IS8;>, 24 rh. 1,). (>84), 
[Authoritk^, — Tliose cited, and Stringer, UaUui ami Ajlinnationa^ 2nd ed., 

pp. 07, 68.] 


Exhibitions. — I*rovisi<Mi is made under the Batents Acts. IHS.'v-'SH 
and the International (’onxi^nlion, for the temporary proteeti*>ii of des».;i;^ 
and inventions from tin* eoust*i|uenees of pul)li(‘^ition at exhil>itions. See 
Designs utuI rAiKNT.s. S(*e tlie Kxhibition Meilals Act, 1868 (26 k 27 
Viet. e. 119), as to fal.se represeiitalion as to grants of metlals or certili- 
cates by the Commi.ssiuiiers for the Kxliilations of 1S51 and 1862. 


Exhumation. -S(*e i’oujsk. 


Exile (fnmi the Litin com|M»siMl of /•.rand .Wa/a, soil, Skeat) — 

lUini.shment from luies native soil,tliu.^ diH’ering fnun expulsion (r/.r), which 
is the corresponding term applied to alit‘ns. Matjna Varia ileelares that im 
freeman shall be banisluMl uidess by the jmlgment of his peers or l>y tin? 
law of the land (c. 29), and the Habeas Corpus A< t (81 Car. 11. e. 2). that no 
subject of ibis realm who is an inIial»iUint of Knglaiid, AValejs or Berwiek, 
shall be sent jirisoner to Scotland, Irclainl, .Iciscy, tiiicriiHcy. or places 
beyi>iid the seas. 

It is believed that exile was first iiitr*Mlu(M‘tl into Knglisb law as a 
jmnishment in the time of KlixaU*tli, by a statute luiaeting that ** sueh 
rogues as an* dangenais to the inferior jH*ople should be banisbiHl the 
realm ' (.*>9 Kliz. c. 4). A later sUilutc (18 Car. ll. c. 8) gave power to 
judge.s, at their discretion, either to execute or to tranH|M»rt to AmericJilwT 
life the inoHs-lnxipers of CumU*r]and and Norlliumberland. 

Tkanspoktatjon in general was first legally regulated by usUitute paMHcal 
in 1824 (5 (ov». iv. <*. 84), under which the Sovereign is eiiabhMl. by and 
with tlie advice of the Trivy (.’ouiicil, tfi apjKiint pliicc.s Iwyoiid the seas, 
cither within or without the dominions of the (.'rown, to which od’enders 
under sentence of trau8[>ortation may in* conveyeil and kept Ui hani lulKHir ; 
and also, under the n.>yal sign manual, a{»|s>int phu^M of confinement in 
England or Wales for the contimuiient cif convicts under senlence of 
tran8iK)rtation, until they arc* transporU*d or lH**-f»me entitled to their 
liberty, or shall l>e tjtherwise dis]K»Hed of by ordiif of the Secretary of State. 
Colonies showing an indisjKifiition Ui receive transjsirtiHl ironvictH, the alter- 
native o^ conHnemeiit within the realm, for the whole jSfricsI of the term 
of punishment, liecame the practice. 

Transportation was ultimately aliolished by 16 k 17 Viet c. 99, and 
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20 & 21 Viet. c. 3f the latter providing that no person should for the future 
be sentenced to transportation, and that any persons who, if those Acts had 
not been passed, might have been sentenced to transportation, should be 
liable to be sentenced to be kept in penal servitude for a term of the same 
duration. See Stephen, Co7nmeniarie8j 1863, i. p. 153. See Coke on 
Littleton^ 1823, 133 a, who defines abjuration as “ a deportation for ever into 
a forreine land.” See also Civil Death. 

Transportation still forms part of the penal system of France, but 
])olitical exile is believed to have passed out of the institutions of all 
European States except Eussia, as shown by a recent notorious case. 


Ex officio ■ — Powers or jurisdiction exercised by any official in 
virtue of his office are said to be exercised ex offido ; c.g. the Attorney- 
General exhibits criminal informations ex officio, in respect of certain grave 
misdemeanours peculiarly allecting or endangering the (Sovernment. And 
so other criminal informations are filed by tlie Master of tfie Crown Office 
ex ojfino (see Step. Mack., 11th ed., vol. iv. p. 357 ; cp. also the use of the 
phrase in such juxtapositions as ex-offdo judges of the Court of Appeal). 


Ex pa.rtC. — This term is applied in law to a proceeding by one 
party in the absence of, and without notice to, the other. Tlie various pro- 
ceedings that can be taken cx parte are dealt with under their respective 
headings. 


Expatriation — Renunciation of allegiance. At common law ne7no 
potcM exiic7'e pairUm.. No British subject could renounce his British nation- 
ality before the Naturalisation Act, 1870 (33 & 34 Viet. c. 14). Under sec. 6 
of this Act, ** Any British subject who . . . may at any time after the passing 
of this Act when in any foreign State and not under any disability voluntarily 
become naturalised in such State, shall from and after the time of his so 
having become naturalised in such foreign State be deemed to have ceased 
to be a British 8ul)ject and be regarded as an alien.” Under sec. 4 a person 
who under British law is a British subject, but who is at the same time a 
foreign subject by foreign law, may, if of full age and not under any dis- 
ability, make a declaration of alienage before any justice of the peace if in 
the United Kingdom, or if elsewhere in Her Majesty*8 dominions before 
any judge of any Court of civil or criminal jurisdiction, any justice of the 
j)eace, or any commissioner of oaths, or if out of Her Majesty’s dominions 
before any British diplomatic or consular officer ; and from and after the 
making of such declaration of alienage he ceases to be a British subject. 

A British woman by marriage with the subject of a foreign State ipso 
facto loses her British nationality (Act of 1870, s. 10, subs. 1), and an infant 
born of British parents changes its nationality with the expatriation of its 
father or widowed mother, coupled with residence abroad Vith either of 
them (s. 10, subs. 3). 

See Alien; Auenage; Allegiance; IJkitish Subject; 
Nationality.] ^ , 


Expectancy f Estate In* — An estate in expectancy, as dis- 
tinguished from an estate in possession, is an estate the right to the possession 



EXPECTED TO AKRIVE 


241 


of wliidi will only arise at a future dato. on the determination of a prior 
life estii^ Exiiectancies may be remainders (see Rkmaindkrs), reversions 
(see liivsBSiONs), or executory iuterests (see Executory Ikteuksto; see 
also Estates). 


Expectant Estates*- -Set? Expectancy; Expectant Heir; 
Estates. 


Expectant Heir — Tin? i^erson u|>on wliom proi>erty i« likely to 
devolve after the deleriiiination of some prior inUuvst, An ex|K?cUint lieir, 
in seeking to aiUiciivito lus exjiectancy by nellingor mortgaging it, baa always 
been so liable to In? the victim of improviilenl and unoontH'ionable 1 bargains, 
as, fur exainpje, by selling at a grc».s« undervalue or ngrtving to jwiy interest 
at an exorbitant rate, that in sm li (‘ases (\iurtH of csjuily began at an early 
dale to grant relief where it cMnild not l»e shown by the ]i<*rson wishing U* 
uphold the piirticular traiiHiictinu that it was fair, just, and reasons . 
“ In the earlier cases/’ siiid Sir .1. I^'ac li in Shrlly v. AW/, 1S18, Mndd. 

“it was held necessary to show that undut» advantage was actually 
taken <if the situation of sueb jM*rst>ns : but in more modern timoH it has 
been cou.sidcretl, not only that those who were dealing for their exjiecta- 
lions, but those who w(*re dealing for ve.sted reversions also were so exposed 
to imposition and hard terms, and so much in the power of those with 
whom they iontraieted, tlial it was a tit rule t»f policy to impose upon all 
who dealt with expectant heirs and n»vei*sions, the ez/a.^of proving that they 
had |waid a fair price, and <»therwiKe to undo their hargains and comisd 
a reconveyance of tlie pinperty purcha.sed/* The ja/ieliee of granting 
relief in such oases has not l»een aths-tfsi by the rejxml of the Usury 
Liws (y./*.) or hy tie* Sales of Kevet'sions Act, IHG7, which jzrovitleH 
that no purchase, made Ihutd /itir and without fraud or unfair dealing, 
of any reversionary interest shall he w*t aside merely on the ground 
of umiervalue ; that statute “ leaves undervahu* still a material element 
in eases in which it is m»t llic sole eijuitahle ground for relief'* (jK?r 
l»rd Selhorne in Auhs/ord (AV/r/) v. .1/erm, lH7.'h L II. 8 (1i. 490), 
nor has tin* ntnts pntlHtiuH Immu* in /iny degree shifted. “When tlie 
relativ<^ position is su/di as priind /(na ta raise this presumption [of 
an nneonscioiiahh* bargain ], tlie tran.saction eannot Htund tudess tlie 
[lersoii claiming the Ismetit of it is iihle to rejs*! the presumption by 
CMUitrary evid«»nee, proving it to liuve Immui in iK>int of hu t fair, just, and 
reasonable ( i7/iV/.). 

Where? .such a bargain is set aside, the? |micticc is to ordc?r tlie securities 
given to Hlaiul as seemrity for the sums actually advanced, with inUTest at 
five jK?r cent. Sc*e Catc uing BAiatAi.vs. 

[Auihirriti/. — JtuhjmrntA and Ordrrs, 5th ed., vol. iii. pp. 1947 ft 
tcfff where all the cases are cited.] 


Expected, to Arrive.— in JM v. Jlaijmr, 1836, l Mee. & W. 
343, on the construotion of a c/intruct for the sab* of g/NxIs to 1x3 deliver»»d 
from the or Charlottr, ‘expettal to arrive’ ab<iut Noveml>er «*r 

December next/* it was held tliat the words exfxscted Uj arrive *' wt»re a 
mere representation and no {iurt of the contract. (See also Smith v. Myer», 
1871, L R 7 Q. B. 139.) 

VOI^ V. 


16 
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EXPEDITION 


Expedition.— See Fobeign Enlistment; Said. 


Expenses. — This term has a wide scope in the law of local govern- 
ment and public health in connection with the exercise by local 
authorities of their statutory powers. The phrase “expenses of manage- 
ment” is also a term of art. As to its meaning in sec. 58 (ix.) of the 
Settled Land Act, see Clarke v. Thornton^ 1887, 35 Ch. D. 307. As to the 
“exjienses of maintenance” of pauper lunatic (s. 287 (1) of Lunacy Act, 
1890), see article Asylums, vol. i. at p. 390. As to the e.xpenses of 
prosecutions, see Costs, in Criminal Proceedings, vol. iii. p. 512. 


Experts. — See Assessors; Evidence. 


Expirstion. — The primary meaning of the word is any end what- 
ever to existence, and the word applied to an estate for years may refer 
to the end of such an estate, or, in other words, tlie determination of 
a lease by one of two ways, viz. : (1) 13y etHuxion of time, in wliich case 
expiration refers to the natural running out of the years for which the 
lease is granted. C]). the common ex|>re88ion “ to hold for the residue 
now uncxpired of the term of years.” (2) liy cesser of tlie estate, i.e. a 
premature end such as would be caused l)y forfeiture, and in this case 
expiration refers to the term or esUite, and not to the years for which it 
is limited. 

Circumstances may, liowever, arise to restrict the meaning of ex- 
piration to natural expiration, i.e, by elHuxion of time as opposed to 
expiration by forfeiture. This is the construction put on the words 
ill sec. 213 of the Common Ljiw Procedure Act, 1852, “a tenant holding 
over after the expiration of his term,” and also on similar words in sec. 
50 of the County Courts Act, 1856 (19 & 20 Viet. c. 108), both sections 
dealing with jurisdiction in ejectment (see Friend v. 1887, 20 

Q. B. D. 374). Similarly, in Order 3, r. (>, It. S. C., in interpreting 
that part of the rule which deals witli “(F) actions for the recovery 
of land with or without a claim for rent or mesne ])roiitH l»y a landlord 
against a tenant whose term has expired,” the Courts have held that 
“ expired ” has the same restricted meaning as in the older Acta, and refers 
to expiration by eOhixion of time only, and not by surrender or forfeiture, 
and that in the latter case summary judgment under Order 14 is not 
obtainable. The older cases on the early statutes are — Doe d. Tindal v. Poe, 
1831, 2 Barn. & Adol. 922 ; Doc d. Carter v. Hoc, 1842, 10 Mee. & W. 670 ; 
Hall V. Comfort, 1886, 18 Q. B. D. 11 ; Bums v. Walford, W. N. 1884, 31 ; 
Manseigh v. Rinnuel, '\\\ N. 1884, 34. And the same principle governs the 
present practice, these cases being recognised in Arden v. Boyce, [1894] 1 Q. B. 
796, by the Court of Apj>eal. Where a lease of a dwelling-house for a term of 
seven years contained a proviso that if the vent were in arrear for a certain 
time the landlord might determine the term by notice to quit or might re- 
enter, and the landlord gave notice to quit and brought au iietion for recovery 
of the premises, the Court held that the claim of the landlord was in substance 
based on a forfeiture, and the case did not come within Order 3, r. 6 (F), 
and therefore the writ could not be specially indorsed, nor could he obtain 
summary judgment under Order 14 (Arden v. Boyce, loc. cit. ; see also Kemp 
V. LesUr, [1896] 2 Q. B. 162; Annual Practice, 1897, note to Order 3, r. 6). 
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Expiring^ Laws*— An Act of Parliament ia annually passed for 
the con^nuance of a number of statutes which would otherwise have 
expired When a bill for continuing an expiring Act does not pass liefore 
the Act expires, such continuing Act is. unless it amtaiiis an express pro* 
vision to the contniry, deenuHl in this chs 4 % Uiken conclusively) to 
have effect from the date of the expimtion of the Act inUnided to l»e 
continued, except as to penalties (IS Oeo. in. e. lOtJ). 


[Explosives*— Aftor a considerable unioiint of prutr legislation, in 
liSTo was jwisstHl ilie Expb»sives Act. ISTo (IbS ill) Viet, c, 17), which has 
been suppleiiuMiUMi by many < htlersin Council and Home Olliee l)nlei*8 made 
under it. Tbcsi* Orders in Cuuncil ami Ibune Oilice Orders are tivated os 
a jmrt of tlic Act, and cannot U* cliallen^^d as ultra rirrs (s. 83). With the 
Act lliev (*oi|;siitute a cotle regulating in llu* inlt'resls »tf public sjifety the 
manufaeture. Side, carriage, and imjKirt td the explo.sives iiududed in the 
following <letiiiition, \iz. : ( ^un^Ml^v^icr.nilroglyee^m^ tlynamiU*,gun-cotUu» 

blasting jHiwdi*rs, fulminate of niereiirv, <»r meUils, coloured fires, .uu 

every other .substance, whether similar or not to llH»se already namcth 
wliicli is used with a Mew to pruluee a practical etlin t by explosion, <»r a 
j»yr«decbni<‘ etriu*l. and, in particular, fog-signals, lirewurks. fuses, rcK’kcts, 
jiercussion caps, detonators. «virtridges. ammunition of all descriptions, 
and evi'iy adaptation oi prcpaiatii>n of any of the substanees alriauly 
mentioned (s. 3). 

The meaning of the term explosive may hi* extended hy Onler in 
Council to aiiv suhstamt* \Nhii‘h appears spi'cially daugertuis t<» lib* tir 
j>ro|H*rty hy reason of it.s ♦•\]»|osive *jualilic.s, or risk of <*\plosion in the 
ju‘uce,s.s of its maiiufacinrc An Older in Council has U'cn made under 
tliis power, as to picric m id, in ISS7 (No. N. St. It. A ()., Kevised. vol. ii. 

I*. 

Tower is also gi\» n (s. lOio to d« line hy Older in C<*nncil for tint pur- 
]» 09 es of the A< t the (‘om|H»sil ioii, «jualily. and ( haratrler of any explosive, 
ami to elas.sify ex]dosi\es. A general < lassifving < hder was made in August 
187r> (St. E A O., iJev.. \ol. ii. p. »SSOi. wlneb hiis Is'en Kujs‘rs(*dt*<l as to 
liieworks hy an Order of hecemlHT |slH (.St, ]{. <v O., |S!)I, p. 277). 

The Aet isilivided inlo ban p;iM.> — ( I ) as |o guiipowiler ; (2) a.s to other 
exjilosives : (!>) as to the administrative inaehinny for enforcing the law ; 
(4) as to legal leiiicilies ami proteei lings, and variou.s Knpplement4iry 
provisions. 

OlNCoWJiKU. 

tiiinjw)wdcr may not he kept exeept (h in a licens«?d or certified 
factory or store ; (2) in jiremises registensl for tlie jajrjsisi*. The only 
exceptions to this are (a) keeping not ovtjr .{O Ih for private use, and not 
for sale: </y) keejihig by a carrier for coiiV(‘yaiiee in accordance wnth tlie 
law. If the law is disoljeyed, the owner or isa upier of the plaee forfeits 
the |>owder and incurs a i»fmalty of 2 h. |H»r lb. (s, o). 

The k(‘epiiig of ex]>los'ive.H for private use, and not for wile, is further 
ri^ululed l»v OnVrs in Couneil of 188:» (Ni». 12, St. li, & (J.. Rev., vol. ii. 
p, 920) amf 1886 (No, 13, St. K. Ik O., hVv., vol. ii. p. 929). 

S|)e<*ial jiremution iimsi Im* taken Ui prevent accidents by fire f»r (explo- 
sion, or the access of unauthorised {>ersons U* the imuniHes (h. 23). 

Manu^'aditre . — ^llie inaiuifacture of gtin|>owder (except in Httiall 
(]uantttu^ as a cbemu al exjierinient) and the attendant prcxiseamw may be 
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carried out only at a factory licensed under the Act if new (s. 4), or pro- 
vided with a continuing certificate if lawfully existing when the Aqt passed 
(h. 14). The licence for a new factory or magazine is granted by the Home 
Secretary after compliance with the provisions of secs. 6-8 and the Home 
Office Order of 1876 (St. R. & 0., Rev., vol. ii. p. 950), which involve 
deposit of plans and obtaining the assent of the local authority. The 
licence may be amended so as to authorise enlargement and alteration of 
tlie premises (s. 12), and does not lapse with change in occupancy or 
devolution of title to the premises (s. 13). Continuing certificate^ for 
magazines and factories existing in 1875 are granted untler sec. 14 on the 
conditions specified in Part I. of Sched. L of the Act. 

Secs. 9-12 of the Act prescribe regulations for the user and management 
of licensed factories and magazines, and require the making of regulations 
for observance by the workmen. Where the Home Office and the occupier 
of the factory differ as to the propriety of a requisition of the former it is 
referred to arbitration (ss. 11, 25). 

Storage , — Orders in Council may be made prescribing the situation and 
construction of stores for gunpowder for consumers, and the maximum 
amount to be stored, not exceeding two tons (ss. 16, 29). 

Licences for stores are granted by the district council of the district in 
which the store is, in a form prescribed by the Home Office (ss. 15, 18). 
Licensed stores are subject to general rules as to user, and the occupier 
must make special regulations for ol)servance by his workmen (ss. 17, 19). 
Stores existing in 1875 are legalised by a continuing certific^ite from the 
local authority (s. 20, Sched. I. Pt. II.). 

Premises in which gunj)owder is kcj»t for retail must be registered with 
the local authority, and wlien registered are subject to regulations as to 
user, which limit the amount to be ke}>t (ss, 21, 22, 24). 

The local authority must keej) a register of licences open to insi)ection 
by any ratepayer of the licensed stores and registered premises (s. 28). 
The licence or registration gives only a personal and inalienable right to 
the licensee or person registered, but in case of deatli, etc., no penalties are 
incurred during the period requisite for getting new licence or registration 
(ss. 18, 21, 29). 

Stores licensed for guni)Owdcr only are subject to an Order in Council of 
1875 (St. R. & 0., Rev., vol. ii. ]). 900), and floating magazines to an Order 
of the Home Oilice of 1875 (St. R. & 0., Ri>v., vol. ii. p. 932). 

The fees for Home Oilice licences for factories, magazines, or importation 
are prescribed by the Secretoy of State, under Orders of 1882 and 1884 
(St. R. & 0., Rev., vol. ii. pp. 950, 951), and those for local licences and 
certificates for stores are not to exceed Ss. for licence or 28. 6d. for 
certificate (ss. 15, 20), and for local registration are not to exceed 
la (s. 21). 

Sale , — Gunpowder may not be hawked, sold, or ex^iosed for sale in a 
highway or public place (s. 30), nor sold to children under thirteen (s. 31), 
and must be sold in closed labelled packages (s. 33). 

Its sale, with that of other explosives, is also regulated by Order in 
Council No. 9 of 1875 (St. R. & 0., Rev., vol. ii. p. 922). 

Othkk Explosives. 

Oemral — The provisions of the Act as to guniwwder extend to all other 
** explosives,” with certain modifications as to tlMs maximum amount which 
may be kept or conveyed for ]^vate use (ss. 40 (4), 41), and other detaila 

Qenercd rules were made in 1875 for factories and magazines for explosives 
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(St. R & 0., Rev., vol. ii. pp. 884, 888), and as Y<o Biuall firework factories 
ill mV{St R & O., Rev., vol. ii. p. 891). 

Stores Iteenseil for mixed explosives are ni^gulaU*<l by Orders in Council 
of 1875 Xo. 0 and of 188:? No. Ha (St. R. & ()., Rev., vol. ii. pp. 904. 912), 
and tioatiii^ for sucb explosives are n^^iilat4Hl by Home Office 

Order No. 2 of 1875 (St. 11 & O., Rev., vol. ii. p. 934). 

rremisea registered for mixcKl expb^sives are ^»veriie<l by an Ortler in 
Council of 1896 (St. R. & (>., 1896. p. 95). which suiiersedea previous 
Onl«rs. 

An imi»ort!iiion licence from the Hvuue Soiretary is tuH^essary for 
the iinjMUtation of dyminiile or j^un-i'otton, or any explosive (except 
guiijiowder, 04i|»s, fireworks, and pivw rilaNl ami exeinj»ted explosives), and no 
owner «*r miister of a .ship may deliver such ^•xplo8ives tt» a {htsoii who luis 
not an innKjrtation Ib em e (s. 40 (9)). The only exemption Cnier is one of 
1875 (N<i. 10. St. R. iV: (A, Rev., vol. ii. p. 92.3). ‘ 

SiH'cial. — Tin* manufac ture, keeping;, ini]M)rtalion. c onveyance, and sale 
of any .specially danj'erous explosive may Ik* prohihited liy Ordc^r in Com*’ rJ 
either absolutcdy or except on Ht»me tlllicv licenc e, or Kuhjc*c‘t4*d t4» eoiidiimns 
and restrictions (s. 4:»). Orders in (*<»uneil w«*re made* in 1884 (lOn) rcM|uirin(; 
an im|M>rtatii)n liceiu'e for fireworks (St. R. <S: O.. Rc‘V., vol. ii. p. 924). and 
in 1891 (St. R. ( >., 1894, p. 77) as to fin»workH icuitainin;; sulphur inixecl 
with <‘hlorale^. 


I’Kinol.ErM, KTC*. 

The? keepiii;' of petroleum, naphtha, and like inflammable sulmtance 
may eon.stitule a jmblic' nuisjince ( //. v. Lister, 1856, 26 I., tl. M. (,!. 196). 

Tiider tin* Petrohum Ac ts, 1871 and 1879 (:?4 iV :?5 Viet, e. 105; 
42 iV 4:> Viet. c. 47), ami the iVtndeum HawkcTS Act, 1881 (44 & 45 
Viet. c. 67), s|K*< ial re^nilati<»ns are in force vvitli rc*siM»ct to jK.*troIcniiii and 
similar oils, i,r. roc k oil. Rangoon nil. Rurinah oil, oil made* from petroleum, 
coal, sclii.st, sliale, jn^at, or other biriiiniiious Hu)lsUlnec^ and prcMlncts of 
{letroleum or any sm h oils. 

riuler the Act of 1871 sm h oils to fall witliiii the Act must give off 
intiammable vapour at a tc’injKTature les.s than lOO Kiihr. (.44 & 35 Viet. 

105, s. :»). Tiider the Ac-l c»f 1879 the flash ]w»int was altered to 73 ' Fahr., 
and llie te.Hi to U* apjdicsl was |a'e.*M‘ril»ed (hh. 2, •'?, Sched. I.), and provision 
iiiade f(»r verifying and stamping the U*st ap|*aratUH (s. 3; St. R. k < >., Rev. 
vol, v. p. 160 ). All substances within the Act kept, carried, sold, cir ex|>oHiHl 
for sale must l«» in a ves,sel distinctly laU*!led highly intliiininable (1871,s. 6). 

No suc li HubsUim e may be kept in any place crxc-ept under a licence from 
llie local authcjiity (1871, ss. 7, 8, 9), ij. in the cMiuiitry, the munid|)ul eor- 
]Kjratioii or iirlian district council or rural district council ; or in barlHiurfi 
under cotnmissionet's the hailKuir authority; and in the c:ounty of Iwondcm, 
tlie County Couiictil, excejit in the t ity. where the !iiayc»r and corjKiratiun act 
(1871, s. 8 ; .56 k 57 Vi<a. 73», ss. 21, 27 ). 

The licence is not ]iei.H;h*d (whether the sulisUinee is kept for sale or 
private use) if it is in sejKirHte glass, earthenware, or metal vessels not con* 
taiiiing im)re timn a pint, and securely stopped, provide<l tliat the aggre- 
gate of the vc^els kept does not exceeil tliree gallons (1 871, s. 7). Hawking 
ill a cart was held {Coleman v. Gold/fmith, 1879, 43 J. V, 718) to l>e keeping 
in a place. But under the Act of 1881 a {jcrson licensed keep [lelroleumi 
etc., majshawk it under the regulations prescrilxixi by that Act (ss. 1, 
except in boroui^ wliere such hawking is for the time being lawfully for- 
ludden (s. 5). llie Act of 1881 includes for its purposes every form of 
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petroleum, and not merely that to which the Acts of 1871 and 1879 applied 

( 8 . 2 ). 

Officers of these authorities are entitled to test petroleum, and to see a 
dealer's stock of it (ss. 11, 12), and a Court of summary jurisdiction may 
grant a waiTant to search for it (s. 13). 

Penalties for breaches of the Acts are provided and are recoveraMe 
summarily before justices. 

Under sec. 14 of the Act of 1871, Orders in Council may be made 
extending the Acts of 1871 and 1879 to other substances. This has ^een 
done as to carbide of calcium (St. R. & 0., 1897, No. 8171). Parliamentary 
inquiry is at present proceeding as to the efficiency of these Acts to i>rotect 
the public from explosion or ignition of petroleum and like substances. 

( Conveyance. 

The packing of gunpowder for conveyance must be in accordance with 
the rules laid down in sec. 33 of the Explosives Act, 1875, as modified by the 
Home Office under the powers given by that section in 1890 (St. K. & 0., 
1890, p. 041). It must be lalnilled “ Gunpowder.’* 

The packing for conveyanc^e of other exjdosives is regulated by Home 
Office Orders of 1875, 1889 (St. R. O., Rev., vol. ii. pp. 937, 944), and 1893 
(St. R. &0.,1893,p. 289). 

For every district in England which has a harbour authority, the 
authority must make by-laws as to the conveyance, loading, etc., of gun- 
powder and other explosives within the harbour. Where there is no 
harbour authority the Board of Trade may make such by-laws (s. 34). 
Railway and canal companies have to make similar by-laws for their 
premises and systems (cp. Hodge’s Bail trays, 7th ed., i. 584, ii. .319). A 
similar provision is made (s. 36) «as to by-laws by occupiers of wharves or 
docks not subject to by-laws, under secs. 34, 35 ; and tlie cf)nveyance of 
gunpowder to and from places not affected l)y the by-laws already B])ecifie<l 
is regulated by by-laws made by the Home Secretary in 1875 (St. R. & 0., 
Rev., vol. ii. ]>. 944). 

The confirmaticui and publication of rules and l»y-laws is prescribed by 
sec. 38. 

Harbour authorities and canal com])anics can provide and charge for 
vehicles and vessels for conveyance, loading, and unloading of gunpowder 
(8. 71). 

No jKsrson is entitled to carry by rail or require a railway company to 
carry any aquafortis, oil of vitriol, guniH)wder, lucifer matches, or other 
goods which in the opinion of the company are dangerous. The company 
may refuse to take, or require the oj^ening of a parcel if they think it 
dangerous ; and a penalty is incurred if dangerous goods are sent without 
their nature being marked, or other notice to the company’s servants (8 & 9 
Viet. c. 20, 8. 105 ; Hearm v. Gorton, 1859, 28 L. d. M. C. 216). 

It is a misdemeanour to send an explosive substance by post, and the 
packet may be detained and the offender prosecuted summarily or on 
indictment (47 & 48 Viet. c. 76, s. 4). 

Carriage by Sea , — The provisions of the Merchant Shipping Act, 1894 
(67 & 58 Viet. c. 60, ss. 446-450), impose restrictions on* the carriage in a 
British or foreign slnp 6f any dangerous goods, ie,' aquafortis, \itriol, 
naphtha, petroleum, lucifer matches, and gunpowder, and nitroglycerine, and 
any other explosives within the Explosives Act, 1875, and any other 
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(8. 448). He may als<i throw overlHKirtl any unmarka! (ian^enms ginxla 
(57 & Viet. c. 60, s. 448 (i!)), uixl may 8t‘ari‘h for anv 8Ut*li gocnia if he 
has reastmable cause to susixHit they are iM>i»(‘eale«l on Iniartl (46 & 47 Viet, 
c. 3, 8. 8 (2)). Dangerous g<MHls may not lx* temlertul for carriage or 
carried unless their nature is tlisiinctly inarke<l «»n the outside of the 
[lackage, and written notice *4 their naturt^ is given ihe master or owner 
when or l»efore they are slii]»])ed. DelilKuately stuiding or attein|»ting tt» 
.ship dangerous gfKxls under a false descript inn. or misdcsiTihiiig the .siuider 
or eairrier, entails a ixMialty of £5m» (.s. 447). Dangerous goods slii|i}H‘d, or 
attempted to he shijiped, in hn‘ach of the Act. may he forfeited hy any 
Court of Admiralty jurisdiction, with or without notice to the owner of 
the goods (s. 448). At common law the shipjHT .seems to he indietahle 
{IViUiaitis Y. AVf.sY Irnfia 1802, Ivmt. 102, 201), Masters and 

owners of ships must, on imjwting exjdosivi^s, othtu* than gunjswvder. 
fireworks, caps, and e(‘rlaiii otlicrs, eomply with sec. 461) 1 4* the Explosives 
Act, 187o, which nM|uin*s an importation liciMicc to anlleuisc the landing 
of such explosives. Exporters or sldppt'is of explosives as d«‘tined hy 
tlie Act of I87t‘>, or the Orders in Council, must, also hcforc shipmmi* 
make entry at the custuiiis of every cask or j>ackagc containing such 
cxjdosives, ami in the tuitrv, whether outwards or coast wist‘, must correctly 
descrihe tlie exi»losi\t* in aecortlan<‘c witli flu* definition, or he incurs 
a forfeiture of £100 ami forfcinin‘ of the cask or package (.‘iO A 40 
Viet. c. 36, s. 137) if the (*nlrv is not madi* «»r is falsi* in any particular. 
It is reeoverahle hy information in the High ( ourt, m* before a Court of 
summary jurisdiction (39 A 40 Viet. c. 36, ss. 2r)5-'257 ; 42 A 42. Viet, 
e. 21.8. 11). 

The masters of ships which carry any s\ii>slancc within the Pet loleuin 
Acts, 1871 ami 1879 (2»4 A 2.ri Viet. c. l(ir»; 42 A 42. Viet. c. 47). must, on 
arrival at a port, give notice t<» the liarhour aulliorily of the nature of th«ur 
cargo, and the ships are subject to by-laws made hy the harbour authority 
of any port to whicli they go, and confirmed hy tlie Hoard of Trade regulat- 
ing the jdaces in which such vessels are to lie or he moored and laud their 
cargo, and the line and mode of tlie preciinti«»ns on landing. l*cnaities arc 
provided for hriNicli of by-laws, and the Hoard of "IVade can make by daws 
themselves on default by the aulliorily (34 A Viet. c. Ida. ss. 4, 5). 
Independently of the statutory firovision.s alremly detailed, |H*rsiuiK who 
have explosives on tlieir land for their own pnrpose.s are responsible tor 
any injuries thoreliy ciiused to others, and exeej»t by inde]rt*mient and 
wrongful acts of strangers, on the doctrine of Hi/hnu/s v. }%trhri\ 18fi8. 
L. It. 3 H. L. 330 ; see lieven c»n un\ 2nd ed., ’.62, r>!t4. 

Persons otlier than carriers are also lialde for any iicgligcnee in the cmi- 
veyance or Ciirriage of explosives w’hicli eauses injury to imthou or projierty. 

Carriers of explosives are liable lo strangers for ncgligem e in carriage ; 
their obligations to the owner (l(»peml on the cont racl of earriage. 

The Explosives Act, 1875 (38 A 39 Viet. c. 17). by sec. 102 specifically 
reserves the ordinary rights of suit for tort, nuisance, or otlicrwise in resj^fct 
of dealings wdth explosives within tlie Act. 

• SurEUVI.SION. 

CentraL — The Home Office is the central department for administering 
the Act. The duty of inspecting factories, magazines, and stores devolves 
on Government Inspectors, wlio have large jxiwers of entry, and are Ixnind 
to report all dangerous practices, etc. An annual rejwirt is made up and 
laid before Parliament (ss. 55-57; sc*<? Pari. Pa{». 180 In the case 
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of railways and sliijis, the Board of Trade may order the inspectors of 
railways or shipping officers to act as inspectors under the Act (s. ^8), and 
inspectors of mines may be given a like duty by the Home Office as to 
magazines or stores established for mines (s. 59). 

Under sec. 63 of the Act notice of any accident by explosion or fire in a 
factory, magazine, or store, and of any such accident causing loss of life or 
personal injury in or about registered j)remises, or on a carriage, ship, or 
boat conveying, unloading, or receiving an explosive, must be given to the 
Home Office, subject to an Order in Council of 1875 (No. 11, St. E. & 0., 
Eev., vol. ii p. 925). 

Where an inquest is held in consequence of such accident, the coroner 
must give notice to the Home Office, and adjourn the inquest till the Home 
Office sends a representative (s. 65), and in serious cases the Secretary of 
State may direct an inquiry by a Government Inspector, or a more formal 
investigation by a person with legal or special knowledge (s. 66). 

Local — The local control of explosives is intrusted — 

(1) Where there is a harbour district, to the harbour authority ; 

(2) In the’city of London, to the corporation ; 

(3) In the rest of the administrative county of London, to tlie County 

Council ; 

(4) In boroughs not assessed for county rate, to the corporation ; 

(5) In other cases, to the County Council (see 51 & 52 Viet. c. 41, s. 3); 

where a borough or urban district has not ol)tained an order 
constituting it, the local authority (s. 67). 

The business of the local authority, besides licences ami registration 
(supra), is to appoint and pay an inspecting officer, and provide magazines 
in the interest of public safety (s. 72). The officers of the central and 
local authorities and the police have, under secs. 73-76, wide powers of entry 
and search and inspection, and may take sam})les, for payment, of any 
explosives. 

Legal Pkoceediniss. 

Besides the common law liabilities to indictment in respect of nuisances, 
or other offences as to explosives (see 1 llussell on Crimes, 6th ed., 734-737), 
which are expressly preserved l)y sec. 102, there are innumerable penalties 
created by the Explosives Act, 1875, and the Orders in Council, Home 
Office rules, by-laws, and regulations made under it. All may be recovered 
either on indictment or summarily, subject to the defendant’s election 
to be indicted or to his right to appeal to Quarter Sessions (ss. 91, 
92, 93). If the offence is one tending to cause explosion, the offender 
con be arrested without warrant (s. 78), and if an act or neglect primarily 
punishable by fine only was wilfully done, and endangered life or limb, the 
offender can be imprisoned for not over six months (s. 79). Where an 
occupier is rendered liable by the Act for an offence which has been in fact 
committed by another, he can obtain exemption by proof of the fact 
(a 87). 

Insurance! 

The risk of damage to premises by the explosion of gas, petroleum, 
or other explosives theref kept is not a risk included in a policy of 
insurance against fire, except in the case of express stipulation, unless 
thei'e has been actual ignition, and the amount recoverable is limited to the 
damage caused by the hre (Everett v. London Assurance, 1865, 19 C. B. N. S. 
126 ; Stanley v. JVeetem Insurance Co,, 1867, L E. 3 Ex. 71 ; Taunton v 
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Royol InsuTtiiwe Vo,t 1864, 33 L. J. Cli. 406 ; Hobh$ v. Gyntdirtn yirc. ctv , 
Imuran4^Co., 1885, 12 Canada C. 631). 

If the keeping of the expliwives on the preinises is ('ontrary to law, 
nothing can be recoveral on the i>oliey, whether it contains a 8|)ediic 
stipulation or not, the risk being extra hazardous, and the at*t of keqiiug 
illegal. English ixdicies frequently have a danse including risk by ex- 
plosion, except of gas in ilomestie use, and risk by storage of gunpowder 
and the like (see Af^JSwan v. Guthridyc, 1860, 13 XIoo. 1*. C. 304; Ikimm 
Fire fnsvrancc Co. v. Gibb, 1862, 1 Moti. V. C. S. 73). 

Use of Kxi'Hosives fou Uuimixai. riuu'osKs. 

Ilesides the provisions of the administrative Acts already detaikHl, Iheiv 
are numerous enactments punishing the use of explosives for th<> pur]HiKe 
of committing ofl'ences against ixu-sons i»r jinquu-ty. 

As to caiL^ng death by expbisives, see lIoMiciDK. 

It is felony, punishable by [Kuial servitude for life, oi- not leas than three 
years — 

1. To destroy any Imilding by explosives, with intent ti* eoninii* 
murder (24 & 25 Viet. c. 100, s. 12); 

2. To burn, maim, disfigure, disable, or do any grievous Inklily liarin 
to another by the explosion of gun]>owder or any other exjdoaive substance; 

3. To explode any such substance with intent to burn, etc., . . . any 
other jierson, or to put or place anywhere, or scud, deliver, or u)q»ly to, or 
east or throw at, such substance at another with such intent (e. 100, 
ss. 28, 29) ; 

4. Unlaw'fully and inalicirnisly to eanse by any explosiv<> an ex]>b)sion <»f 
a nature likely to eiidang(‘r life or cause seritms injury to pnqKU’ly, wlictber 
the injury is caused or not (46 I't 47 Viet. e. 3, s. 1) : 

5. Unlawfully and maliciously by exploding any explosive to destnw. 
throw’ down, <»r damage, wholly or partially, a dwelling-bonse in wliieb 
any person is, or any building whereby the life (»f any jmtkoii may be 
endangered (24 & 25 Viet. c. 07, s. 9), This oflcm e is not eonnnitted by 
shooting into a house, even if damage is done(//. v. JJromi, IH63, 3 F. 
& F. 821). 

It is felony, punishable by jienal servitude fnan three to twenty years- 

6. For any jiersoii within (r»r if a Hritisb sulijeet witliont) the t)ueen s 
dominions (a) to do any act with intent to (%-iusc or to eon.spire In (aiuse by 
an exjdosive substance in the United Kingdom of a nature likely to 
endanger life or eau.se serious injury to jiroperly ; (b) in make tir have in 
bis possession or under his control an exj^losive with intent by iij(*hiih 
thereof to endanger life or cause serious injury to pioperty iu the United 
Kingdom, or to enable finother T)erson bv means of such f^xjilosive to do so 

(46 & 47 Viet. c. 3, s. 3). 

It is immaterial wliether the exjilosivc cxphslos or not, or wbeiliei 
injury to person or pro[)erty is cause<l. The explosive wdzeil is Ui U* 
forfeited. 

It is also felony, punishable by i>enal servitude from tliree Ui fourU5t*n 

years — 

7. To place afl explosive in, ujKin, against, or near a building, sliip, or 
vessel, with intent fo cause bmlily harm, whethei^tlie exjilosive gmw off or 
not, and whether bodily harm is or is not done (24 & 2o \ ict <i. 100, h. 30) ; 

8. To» make or knowingly have in jHissession or under coiitrol an 
explosive under circumstances which create a rcjiw*nable suspicion that 
such possession or control is for an unlaw'ful object, unless tne defence 
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can dispel this suspicion. On a charge for this offence the defendant and 
his wife are competent but not compellable witnesses (46 & 47 Viet. 53. 3, s. 4) ; 

9. Unlawfully and maliciously to place or throw in, into, upon, under, 
against, or near any building, any explosive, with intent to destroy or 
damage the building or fixtures or goods or chattels therein, whether 
damage is or is not caused (24 & 25 Viet. c. 97, s. 10). As to the 
essentials of the offence, see K v. Sheppard, 1868, 11 Cox C. C. 302. 

10. It is a misdemeanour, punishable by imprisonment with or without 
hard labour for nr>t over two years and (or) fine, knowingly to hapsre in 
possession or to make or manufacture any explosive witli intent to use it 
for the purpose of committing a felony or to enal)le another person to 
use it for that i)urpo8e (24 & 25 Viet. c. 97, s. 54; 24 & 25 Viet, 
c. 100, 8. 64). 

In the case of each of these offences, the Court may, instead of penal 
servitude, imi)ose imprisonment with or without hard labour* for not over 
two years (54 & 55 Viet. c. 69, s. 1). The Court may order the whipping 
of males under sixteen who commit offences l.,2., 5., 7., 9., and 10. 

Offences 1. to 5. are not triable at Quarter Sessions (5 & 6 Viet. c. 38). 
Accessories to offences against the Acts of 1861 are dealt with either under 
the accessory clauses of these Acts or the Accessories and Aljettors Act, 
1861. Accessories to offences under the Act of 188.*] are ])unishable 
under sec. 5 of that Act, whether they act within (or if British subjects 
without) the United Kingdom. See Aa^ESSOKV. 

In the Acts of 1861 explosives are not defined, and the expression used 
is ** gunpowder or other explosive.” 

In the Act of 1883 (s. 9 (1)) explosive substance is defined as including 
materials for making an explosive substance, and tlie wliole or any part of 
any apparatus, maclnne, implement, or materials used, oi* intended to be 
used, or adapted for causing or aiding in causing any exj)losinn in or with 
an explosive substance {It. v. Charles, 1892, 17 Cox C. C. 490). 

In the case of offences under the Act of 1 883 a prosecution can be insti- 
tuted only by or by leave of tlie Attorney-General (46 & 47 Viet. c. 3, s. 7), who 
(a 6) can also, where lie believes a crime against the Act has been committed, 
order an inquiry before a justice on oath with respect to the supposed 
crime, though no person is before him charged with the crime. The justice 
can compel the attendance of witnesses, arrest them if they abscond, and 
make them answer incriminating questions (s. 6). The procedure is 
exceptional in England, though similar to that used in Scotland and to 
that in force in Ireland under the Criminal I.iaw and Procedure (Ireland) 
Act, 1887. 

Indictments under the Act of 1883 differ from those under the other 
Acts in that the same criminal act may be charged as constituting different 
offences, and the prosecutor is not put to his election as to the count on 
which he will proceed (46 & 47 Viet c. 3, s. 7 (2)). 

Pemons charged under the Act of 1883 with an offence outside the 
United Kingdom may be tried wherever they are arrested in England 
(s. 7 (3)), and the provisions as to search for and seizure of explosives in 
the Explosives Act, 1875 {vide mpra), are applied to searches, etc., in 
the case of crimes within the Act. * 

As to these offences, see Archbold, Or. PL, 21st ed. ;* Russell on Crimes, 
6th ed., vol. ii. pp. 397, 790 ; vol. iii. pp. 279-303. 


Export, etc.— See CusTOMa 
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ExpcMilng— 

Artid^ ijf iW.— See Adulteuatiox ; Fooi». 

See Cruelty to ChUftren. 

P«r 507 i.— See Indecency. 


Ex post fSCtO* — Black.*4l(Hie siiys laws an* iiuwlo rr fH}M /mto; 
“ when, after an action is ( oiiimitUHl. tlu* Vpslator ilieii for the iirst time 
declares it t<* have lieeii a crime, and inllicis a ]>unis}iinent n|n*n the jH»r*M»n 
who has cominiittHl it; here it i.s iininissihle that the jiarty could 
that an action, innocent when it was duiic‘. should he afterwards l oi.verUMl 
to guilt by a sul^equent law : lie had tlnu-cforc no caiisi- to ah.stain from it ; 
and all punishment for not abstaining must of c'onsi^]ucnce h<» cruel and 
unjust*' (see Blackstone’s Cownientorufi^ vol. i. ]>. 4G). 

An cor pogi facto law may he distinguished from a rctrosjK*ctive law. 
Every cx post facto law must lUHcssarily Ik* ret ros peel i\c, hut every nUio- 
spective law' is not an rx jmst facto law. biws aie not to he considered 
c.r 2 mt facto when they modify the rigour of the cniuinal law. hut only 
when they create or aggravate the crime increase the punishment or 
change the rules of evitlence for the purpose of conviction (see JVtiiiips 
V, Eyre, 1870, L, R. G Q. B. at ]». 2G, which refers to tin* case of Cahtcr v. 
y/w/4 1798, 3 Dallas (U.S.) at p. :191). 

[Authorities . — Bhu’kstoin*. Counncntarics: llardeasth*. Statute Lau\ 
2nd ed.] 


Express— 

Colour — A term <»f the old ciunnion law »leading. In order to give 
suflicient colour to tin* plain till’s claim in an action for trespass to 
land, where the defendant wished to confess ami avtiid the ( laiin, it was 
necessary to set up a tictitious conveyance from the p<*rson seised in fee 
to the jilaintiff. This was calliMl giving “ exjuess colcan " to the plea. 
It was rendered umieces.Mary and aholl.slie*! hy .secs. 49, G4 of tlie (Vaiiiiion 
Iaw I’roeediirc Act, 18»52. See 1 (’hit. )*rartlrr, 7th ed.. ooG; IlejMut 
of Common Law Commissi(»ners ( ltSr»0). p. 24. 

Malice . — See Malice. 


Expulsion— 

From Mectiiuj. — In the case of all meetings of any public hoily jhthoiih 
not luemberB of the body are entitled to be present only on HuH'eranci*, and 
may l>e excluded and exjielleil by order of the chairman and resolution of 
the body. They are mere tresjiJissiU’H, when forbiddtui to enter or din*ctcil to 
retire; and the necessary force may U* eni]»Ioyed for their removal. The 
Home Office ha.s in some instances sanctioned a by-law im]>osing a jMuiiilty 
on strangers disturbing or refusing: to retire fn»ni incetingH of a lAmdon 
vestry. 

Persons such «as meml>ers of any cor]»oratioii, m* council, or of a joint- 
stock company c£Rinot lawfully l»e excluded or (*x|«;llcd from a mc*etiiig, 
except under a by-laV validly made for the purjHBC ( Vavfjhan v. Hamjmm, 
1875. 33 L. T. 15). 

In th|? case of all other meetings, whether they lx; tenned public 
or not, the conveners of the meeting stand in the position of licensors to 
the persons attending ( Wood v. Lcadhitter, 1845, 13 Mee* Sl W. 838), and 
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may revoke the licence and expel any person who creates a disturbance or 
is found otherwise objectionable ; but this does not entitle the chairman of 
the meeting to give the offender into custody unless a breach of the peace is 
committed {Wooding v. Oxley , 1839, 9 Car. k P. 1). If excessive force is 
used in expulsion, civil or criminal proceedings for assault and false 
imprisonment will lie {Lticne v. Mcmn, 1875, L. R 10 Ex. 251). 

From Offirr, — Many public offices are held ad viiaw. mU cnlyam or 
dnm hene sc gesserit, or for a fixed term ; but the question occasionally* arises 
whether the official can be expelled from oflRce before the end of his term. 

Servants of the Grown. — Except the judges and Auditor-General, whose 
tenures of office are secured for constitutional reasons, most if not all 
servants of the Crown may be dismissed from office at any moment without 
reason assigned and without compensation. It is immaterial whether tlie 
office is political, civil, naval, or military {Slunton v. Smith, [1’895] App. Cas. 
229). But the right to dismiss at pleasure may be excluded by special 
contract or l)y the statutes applying to the office {Gould v. Stuart, [1896] 
App. Cas. 575; Dunn v. li., [1896] 1 Q. B. 116; De Dohsd v. R, [1896] 
1 Q. B. 117 n.). 

House of Commons. — The pf)8ition of member of the House of Commons 
is regarded as a public office wliich the member cannot resign by any direct 
method, though he can vacate his seat by accepting office under the Crown 
(see Chiltern Hundreds). But he may be expelled by resolution of the 
House, which cannot be questioned by any Court of law (see May, 
Pari. Pr., 10th ed., 53-55). 

In the case of colonial Legislatures this i)ower has in certain cases been 
challenged (see Doyle v. Falconer, 1866, L. li. 1 P. C. 328 ; Barton v. Tyler, 
1886, 11 App. Cas. 197 ; Fielding v. Thoynas, [1896] Apj). Cas. 600). 

Municipal Coiyorations. — No munici])al corporation (including county, 
borough, district and imrish councils, and poor law and education boards) 
has under any modern statute the right to expel a member, excei)t in 
certain specified cases in which the law' declares the member to ha\ e 
vacated his seat or empowers the council to declare it vacant {e.g. 45 & 46 
Viet. c. 50, 88. 11, 39 ; 56 & 57 Viet. c. 73 ; and the Corrupt Practices Acts). 
It is doubtful whether they have iiow'er by by-law, resolution, or otherwise, 
even temporarily to exclude a refractory or uproarious member from their 
meetings. At common law there was and still continues a power of 
amotion of a corporator for reasonable cause, such as corrupt or dishonest 
conduct {R. V. Heaven, 1788, 2 T. R 772; 1 E. R 619; Booth v. Arnold, 
[1895] 1 Q, B. 571, 578). It was exercised so recently as 1872 (see Booth 
V. Arnold, [1895] 1 Q. B. 578). Hereon see Kyd on Corporations, 2, 65. 

Slwriffs, Coroners. — The sheriff is an officer of the Crown appointed 
during pleasure (50 & 51 Viet. c. 55, s. 6, Sched. I.), and may be dismissed 
at the will of the Crown (Churchill on Sheriffs, 2nd ed., 23). 

The coroner, who was appointed formerly by the freeholders, and now' by 
town and county councils, has a freehold in his office, subject to removal 
by the Lord Chancellor or the High Court for misconduct (50 & 51 Viet, 
c. 71, 8. 35). See Coroner. 

From the Jiealm . — The law of England differs ‘from that of most 
Euroman States in that it contains no clear or definite provisions for the 
banishment from the realm of subjects or the expulsion of aliens^ 

Sviffeets . — Under the old common law a criminal who had taken 
sanctuary could be required to abjure the realm, and was treated as an 
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outlaw if fonxid witl^ it after the time limited for his exit. Thie power 
lapsed with the abolition of sanctuary. See Abjuration ; Sanctuary. 

For the rest the rule of the common law is thus correctly summed up : 

No jKJwer on earth except the authority of Parliament can send a subject 
of England, not even a criminal, out of the land against his will (1 Hawk. 
V. C. bk. il c. 33, s. 17). 

Banishment, except after trial and verdict, w'tw forbidden by Magna 
Carta (c. 29). There is no evidence that it was ever awanltMl as a sentence 
at coignion law ; and in Countm of Portland v. / Vcc///f r.s, 1089, 2 Vern. 104, 
it w'as declared that it could be iiniHisetl only under slatuiory authority. 
Exj)ulsion for crime was e(recU‘d under slatntory authority by a series of 
Acts beginning with 38 Eliz. c. 4 as to vagrants, and culinlnaling with 
the Transportation Acts. See Tkaxscoktation : Pkxai. Skkviti’DK. 

It was also a common practice to grant a pardon conditional on de)mrl- 
iiig from the sealm; but this rested on tlie assent of the oilcnder and not 
on sUitute (Kclyng, Crim. Cos., t*d. Loveland, p. *40), thougli it is ivcognised 
as early as 1G79 (Hal»cas Carjius Act. ss. 11, TJ, 1:>), and in the Canadian 
iV/,s<>/irr8* case, 1839, 9 Ad. & E. 78.3. Sec Pakdon. 

There is an obvious objection on grouials of int«Tnational law ano 
j»olicy to an extended use of any jiower t»f expelling Ih'itish s\ilijecU into 
h^reign countries. This d<K‘s not apjdy to the pr<»visions for the surrender 
of fugitives from foreign or (*(donial justice, hut it luis been rei-ognisod that 
statutory authority was rcijiiircd for even this salulnry concession. See 
Depoutatiun; ExTiiAnniuN ; Kihiitive 

Aliens, — Magna Curta (25 Edw. i. c. 30) gixefs what has hi‘en do8cril»ed 
us a statutory safe conduct to foreign merchants (1 Co . Inst , 57). Ami the 
policy of English legislation has been to accojd to an alien wim lias once 
entered the realm all the rights before the law of a .subject. excefU cledoral 
righU; and there has not in modern times lu‘cii any pretmice, exceju in the 
case of an alien enemy, or under statutory authority of a legal riglil, to 
exjHil ail alien from the realm. And it would aj>jicar that except in these 
ea.ses the alien wtiuld he eiililicd to viiidnute his lilicrty by writ of habeas 
eorjuis (see Proc. in (liancery, eii. eiii. Irnijt . Eilw. iv.), as is exprc.^sly eou- 
ceded in the ca.se of an applimtion for K.XTCAOriioN (//./•.). 'I'here an^ 
extant ojiinionsof the law ofliccr.s a.s to the illegality of .seizing or expelling 
even a foreign criminal ( 1769, Pedington, (al. St. Pap. No. 1177: 1761, Cul. 
St. Pap., Home Otiiec, No. 196 : and see In rv Ada in , 18.37, I Moo. 1*. C. 460). 

Ill Miifvjroce \. tHiuiuj Tirowj 7\a/, [1891] A)»ji. * as. 273. tlie Jmlicial 
Committee emitted a dictum ihat an alien has no right enfoiceahle by 
action to enter the realm. Ihit this dictum, be.sidcs being iinncccHKary Ut 
the decision, is ditlicull to justify by any ordinary juinciples of law, 
and when analysed amounts to the asseition of a royal prenigalive to 
override the ordinarv law in the fja.‘«e of aliens. An alien friend enu 
be detained under 6 & 7 Will. iv. c. 11, only for the purptmes <>f olitaining 
the details required by the Act. When it has Ikm'H desired t-o have 
administrative powers to exjiel aliens, n.*sort has always been laul to 
legislation in the various temporary alien Aet-s And the only statutory 
authority warranting removal of an alien from the rcfilm, excc?pt the Extra* 
dition Acts, is tlait of the lioman ( atholic Kniaiicijifitioii Act, 1830 (10 
Geo. iv. c. 7, ss. 28-36), with reference to iiiaje religious onlers of tlie 
Homan communion, which, though unreiK?alwI, is igmaed. 'J lie opinion of the 
Judicial Committee does not pretend to ivst oit any authority, and igijures 
the law and practice as to HaWas C-orpus, and in jmrtieular tlie case of the 
negro Somerset— who w-as an alien (1771, 20 St. Tri. 1, 15). Nor can the 
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plea of act of State be vouched in justification of such exclusion or 
expulsion of an alien amy. See Act of State. This subject was 
discussed in detail in the Law Q'oarterly Review for 1890, voL vi. at p. 27 
as to aliens, and at p. 388 as to subjects; and see Z. Q, R. 1891, vol. vii. 
p. 299. See Exclusion. 


Ex rcIfttlonCa — Criminal and quo warranto informations which 
are partly at the suit of the Sovereign, and partly at that of a subjqpt, are 
filed ex relatione, on the information or relation, of some private person, or 
common informer, who is called the relator. The Sovereign in such cases 
is only the nominal prosecutor, and not, as in informations filed ex officio by 
the Attorney- or Solicitor-General, the real prosecutor in his own suits. 
They are filed by the Queen’s Coroner and Attorney in the Court of Queen’s 
Ikmch, usually called the Master of the Crown Office, who is for this pur- 
pose the servant of the public. 

In Chancery, too, similar suits were formerly instituted, but by Order 1, 
r. 1, of the Judicature Act, 1873, all suits previously commenced by informa- 
tion are instituted by action. As to the authority of the Attorney-General 
for bringing such actions, and the regulations to be observed, see Pemberton 
on tJudgmerUs, etc,, 4th ed., p. 2. 

By 4 & 5 Will. & Mary, c. 18, the Queen’s Coroner and Attorney is re- 
strained from exhibiting, receiving, or filing any criminal information without 
order given by the Court of Queen’s Bench in open Court ; and by Crown 
Office liules, 188G,r. 46, both in criminal and quo warranto informations, the 
relator must enter into a recognisance of £50 to prosecute such information. 

The phrase “ ex relatione is also used in legal reports to exi)ress the 
fact that a case has been reported on a third party’s information. See also 
Informations. 

[Authorities . — Shortt, Informations, etc.; Crown Office Buies, 1886.] 


Extend to and Include. — This phrase in an interpretation 
clause means that in addition to the ordinary signification which the 
particular word defined bears, it is to have the meanings given to it by the 
interpretation clause (per Brett, M. B., in Portsmouth {Mayor) v. Smith, 
1883, 53 L. J. Q. B. at ]>. 95). The words “shall include ” are of wider 
import than “shall mean” {Dyk^ v. Elliott, The Gauntlet, 1872, L. E. 4 
P, C. 184, 192). 

[Authority. — Stroud, Jud. Dict.’\ 


Extension— 

Of Judgments . — See Judgment. 
Of Patents.—^ Patents. 

Of Time . — See Time. 


Extent. — The writ of extent is a writ of execution against the lands 
and goods of a Crown debtor by means of which the imyment of all debts of 
record (see 33 Hen. viii. c. 39 and 13 Eli/., c. 4) due to the Crown can be 
enforced. At one time it seems to have been contended by Mr. West, who 
was a great authority on the subject of extent, that it was not one of the 
prerogative writs, and that the right to it did not exist in the king at 
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coiumou law, but waa given by secs. 50 and 5S of the Statute 33 Hen. vui. 
c. 39 (R V. Bulley, 1727, Bimb. 233 ; R. v. BHlry, 1817, 3 Trice, at i\ 463 ; 
18 B. R< 634); but this is clearly wrong, and a form of the writ of 
extent as used in the 29 Edward i. will l»e found in Trices 
Practice {Sampso^i of Grcthams ease, Price, yy. o98 GOO). There hth 
different varieties of the writ according to the circumstances under which it 
is desired to make use of this jmrticular remedy. A writ of “exUuit in 
chief ” is issued at the instance of the t'rown against the lK>dy, lauds, and 
goods of the Crown debtor himself. A writ of “ (»xtent in chief in the smmd 
degree *’ and a writ of “ extent in aid ” are luuh writs issued against the debtor 
of a Crown debtor. The former is, however, i.<s\a‘d by the (’rown at ita own 
instiince, and the latter at the suit of the Crown debtor (A', v. AV//. 1823, and 
li. V. Shacklr, 1823, 1 1 Trice, 772). When onet» an extent in aid lia.n issm^d it 
has all the force and all the incidents of an extent in eliief. Ity the reign of 
(leorge III. Crgwii debtors had discovered that an extent in aid inijned a e(«i* 
venient means of collecting their own ]»rivaie debts, and nmeh larger sums 
than were due to the Crown were recovered hv Crown debtors by means of 
this writ. A stoji was |nit to this practice by .^7 (Jeo. m. »*. 117. which 
jm»vided that the amount of debt due to the Crown stated and speeifi(«d in 
the jiat should he indorsed on the writ as the snm to in- levied by the 
sheriir. If the debt due from the debtor of the Crowti debtor was less than 
the amount due to the Crown by the Crown debtor, then theanmunt of the 
debt due to the Crown del)tor was to he indorsiMl on the writ (s. 1). The 
debtor to the (’rowii was not to )»e prejudiced in recovering the remainder 
of the debt due to him (s .3). There was also a provision in se<*. 4 that 
extents in aid were not to he sued out by simple eontraet debtors of the 
(.•ruwii, or except in c('rtain s])ecilied cases by juTsiuis indcht<*d to His 
Majesty by bond. Sec. G )>rovides that persons imprisoned uinler a writ 
of mjnas on any extent or extent in ai«l may apply to the (‘ourt 
«»f Exe.heiiuer for their discharge u)Mm giving tuic month's notice in 
writing to the ]»erson to wliom the debt is due of their inU»ntion to 
make the application; and if the (ourt is satisfied that they have made 
a full discovery of all their propeily, or it shall <ithei\vise appear 
reasonable and ]»roper to the Court, they may he liberated by meauM of 
tin* writ of sujK f'snlcas fpwuif e/070/.v And in order lurtliut to <dieck the 
issuing of extents in aid for juivate ]airjs).^es, a rule of Court was made, 
dune 22, 1822, to the elVeet that n«» fiat should he granted fni an extent 
in aid except on an aHitlavit that unless the juoeess of e\lent for the 
fleht due he fortiiwitli issued, the dtdit du<* to the Crown from the jiarty 
applying will he in danger of being lost to the < rown (see 11 Trice, p. IGO). 
r*7 Geo. HI. c. 117 and the aliove. rule were held n(»t to apply to extemtH 
in chief in the see<uul dc*gree (A\ v. Ml, 1H2’>, and II. v. SharlJi^ 1 82. t, 11 
Trice, 772). The issue of the writ and the j>roeedure thereon is now 
regulated by the rules of 18G0 (St. 1». O., Tev., vol. ii. p. 044), 

except in so far as it is modified by Order G8, r. 2, of the Kules of 
the Supreme ( ourt. An extent was usually prijeeded by a srire faeian, 
which gave the debtor an oj)|Hirtutiity of conliysting the f^xistenee of the 
alleged debt. Previous to 28 & 29 Viet. c. 194, a eominission (for form of 
eommis.sion, see (^Jurist, 2.38, note to Jl. v. A'//A') to liiid a debt due to the 
Crown was necessitiT in all where tlu^ ^alleged rleht vras only a 

simple contract debt before the issue of an exUml and the pi^icuM^ding by 
scire /acuz«, and it was not until after inejuisition returnee that the writ 
went, Clare must he taken to distiu^ish lietween the imiuibition to find a 
debt due, and the sulisttqueut inquwition taken on the extent iKsiicd to find 
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and seize debts found due on the return of the first inquisition. The 
former, by means of which a simple contract debt could be turned into a 
debt of record, was always much more in the nature of an ex parte proceed- 
ing, and in such a case at any rate a jury could find that a debt was due 
to the Crown on the sole evidence of an affidavit (R. v. Ryle, 1841, 9 Mee. & 
W. 227, overruling the case of R. v. HorMower, 1822, 11 IMce, 29, which had 
])een decided on the principle that all evidence given before a jury must be 
mvd vocc evidence (see note to this case)). By sec. 47 of 28 & 29 Viet, 
c. 104, it is, however, provided that an immediate extent may be issued on 
an affidavit of debt and danger, and on the fiat of the Chancellor of the 
Exchequer, or a justice of the High Court. In the event of the death of the 
Crown debtor the writ of diem clausit extremuin (j^.i?.) is made use of instead 
of the ordinary writ of extent. It can be obtained in the same way as an 
immediate extent, except that instead of an affidavit of debt and danger an 
affidavit of debt and death will be required. Mutatie mutandis, the form of 
writ is the same in the case of extents in chief and of extents in aid. It 
begins with the customary greeting from Her Majesty to the sheriff, and 
recites the fact of the del)t, and that the Queen is “ willing ” to be 
satisfied the same with all the speed she can, incidentally remarking 
that it is only just that this satisfaction should be given. In addition 
to the ordinary capias clause, which was originally only inserted in the 
case of tile Crown and which is seldom put in force (A*, v. Plav:, 1816, 3 
Price, 94), it contains a direction to the sheriff to summon a jury and to 
diligently inquire what lands and tenements the Crown debtor had within 
his bailiwick on the day he first became indebted to the Crown, or at any 
time since, and also what goods and chattels, debts, specialties, and sums of 
money he or anyone in trust for liim “ now hath within the bailiwick, and 
to appraise and extend and take and seize into our hands the same until the 
debt is fully satisfied, and to make a return to the justices of the Queen's 
Bench Division of the High Court of Justice." There is a proviso at the 
end of the writ that the sheriff is not to sell, or cause to be sold, the goods 
and chattels seized until otherwise commanded by the Crown. On the 
receipt of the extent it is the duty of the sheriff to summon a jury of twelve 
men from the ordinary jury book, who are sworn to well and truly inquire 
what lands and tenements, and of what yearly value the debtor has, and what 
goods and chattels, and of what sorts and values, and of what debts, credits, 
specialties, and sums of money the said debtor or any person or persons to 
his use or in trust for him now have, and that you appraise such goods and 
chattels . . ." The sheriff should also issue a summons to the defendant, 
and to all other persons who know anything about the defendant's property, 
to attend before the inquisition. Both the defendant and any claimant of 
property in the goods impiired into may cross-examine the witnesses for the 
Crown, or contest the case set up for the Crown, by themselves calling evi- 
dence, and in the event of such evidence being rejected, the Court wfll set 
aside the extent and inquisition {R, v. Bickky, 1817, 3 Price, 280 ; 18 K. B. 
634). The procedure on a writ of extent is not varied by the Crown Suits Act 
or the rules made thereunder in 1860 and 1861 (St. E. & 0., Eev., voL ii. pp. 
645, 683). Claims by third parties to the property taken can be made under 
rules 48 and 49 of 1860. Some discussion appears to hp,ve taken place in 
the case of R, v. 5/A«?worf^(1816, 3 Price, 275) as to whether a set-off can be 
pleaded against the Crown ; and though it was unnecessary to decide the 
point, in that case Baron Gmham says be should hardly think that on an 
extent in aid the Crown can be in a tetter position than the CroWn’s debtor 
himself would have been. As soon as the verdict of the jury has been recorded 
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it is the duty of the sheritl to and take the |iro|>erty found into Her 
Majesty a bands, and in tlie casi' of lands or debts the tindinj^ of the jury is 
equivalent to seizun\ We have now to cinisider wliat the sheritT is entfiled 
U) seize, and In^fure p»in^ further it is iin}MirUnt to notieo that in the ease of 
lands there is this dilVerent e U*twtH*n an extent in ehief ain) an exU'iit in 
ehief of the second de^L;^H^ <»r an extent in aid. In the fornior case the lands 
of the ('ixiwu debtor are IkuuuI friun the time when the debt tirst liecaine 
a <lebt of ree<u*d, but in tlie latter (xlsi* the lands t>f the Cnovn debu»rs 
debtor are Umnd tuily from the nn'ordini: of the rlebt frtun the Oowii 
dcl)t<»r\s debtor to the (’niwii di'btor under the inquisition, unless the debt 
due to the ( -rown dciitor U* l»y judoiuent «*i rtv*»^'nisfiiiee. The sheriirumy 
s**ize land iti wliieh tin* debtor has a Iciiai eslat4‘. lie may also seize the 
trust estates of tie* debtor {Str K^hrani cms«*, Iti'Jd. ] (bulb. iJSlh. or a 

reversionary iiiten^si such as an tMjuity at nsleinptioii (7;. v. Ihlamoftr, 1801. 
For. 162; o UrK. T14b Imi cojiyholds are not exlendilde by the (V»\vn(A’. v. 
Aon/ llscoHiit Lu!*\ IToS. I*ark. lOol, and a loasehold interest such as a teriii 
of years may be exlemUMl as laml under theexteiil or ap|>raisiM) in theNUiu* 
manner as any otbiT rhattrl. In oitlier rase it is only bouml fr«»iu the 
of tlie extent (F/n firtHni's east*, Itil 1 . tS (*<». 271). vMl the pMuls and 

chaltels wliirh the frown dt*bi<»r. or an\ other peismi in tiusl for him. has 
at the date of the tt'stf of the i xtelit. cxeepl the netx^Ksai ics of life for him- 
self ami his family, may be iak<*n by the slieriti . and IunisIs of tin* )doii]t;|i 
an* al.’o e\emj»t from seizun* if otlii‘r snllieient ;'ooils atid chattels can Ik» 
found, (/uerv as to tlw elVert «*f a s<il«* in market oVt‘rt after /rsfr of an 
extent (West. |». 00). 'I'he >lieritV i> als«i seize tlie money, ilebts, t’riHlils, 
and speeiallies of the ( rowii d«*i»lor. .Ml as.si;^mments. or ehar^es, 

created when the debtor lias le^aj power ami authority to create them are 
entitled to jaiorily o\rr the extent from the frown. For ievum|»It‘.s of such 
clealinl^^shy the <iehtor .see the judgment of Palteson,d.,in v.f/n/?v/\l8,'12, 

9 Ihng. at |). ]*Ml (U eouise after exiTiiiion exeeut<*d. an extent frotii the 
Crown eomes ton late, hut, as sale and not seizure under a writ n{ firri /fit uis 
is the execution of the writ, an extent lesle<l after seizure hut which reaches 
the sherilV before be lias sold tin- gninls seized entitles the Cr«)wn to |»rionty 
of execution nii the maxim Qufuuio /tLs fiinnini Ft*fis »t sithifUi 
conrurrunt , liKjis pr> h rn tlfint. 'i’hc slierilf mu.si make a nduni reciord- 

ing the timlings of the jury on the various questions sulunitted them, 
and stating that he either has i-arried out tlie instruct, ion.s as to sei/iin* 
contained in the writ, or has b»*eii unahb* to do so. Kxecution under a writ 
of extent is coin|ileted hv delivery under a liherati*. which is a writ emu- 
mandiiig the sherifr to deliver to the flehior tlie lands, tenements, goods, 
chattels, etc., seized, tt»hold them according to the extent and uppraisinneiit. 
The shorin’ is m»t entitbsl to sell the goisls and chattels he has seized with- 
out the i.HSue of a writ of muUtioui (as to which s*^* ante, p. 184), 

which ordei's the .sherilT to sell them for at least the price at which they 
wert? appraised. If he returns that he is unable U> oliUin that price, a 
writ vrnflUiimi itroopfi wo ;•r^//ewill l»e i.ssued (sf‘e 25 (leci. III. c. 85, 

anti 28 29 Viet. c. 104, s. 5U, its to tlie .sale of a (Jrowii tlehtors lands, 

and l^, V. Jloppfr, 1816, :i Price, 40; 18 li. It. 641). 

[^4w//mrf/iV.s, — Wt?st on AV/raf ; Mather, Skrrijf J^ir \ I'rice, Ej'rJt4^^urr 
Fraeticr : Statubirv Ruh*« and Orders, Kevisetl ; ^’ote tt> /f. w Hort^lower, 
1822, 11 Price, 29!] 


External Fence.— See Ldjiikjn (Coi'nty), iimidiwju. 
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EXTERNAL WALL 


External Walls — See Londok (County), BuildivgB. 


Exterritoriality ; Extra-Territorial Ity.—Tiie autho- 
rity of a State within its own territory is absolute and exclusive. This 
admits, however, of a certain number of exceptions, comprehended in 
international law under the fiction of extra-territoriality, or now, more 
commonly, exterritoriality, a word which is neither exhaustive nor correct, 
but which in the absence of a better one has acquired in the currency of 
international law a pretty well-defined meaning. 

The term has been stated to have been fii-st used by Lord Stowell, who, 
in one of his judgments, spoke of an “ extra-territorial community ” formed 
by Europeans in Asiatic States. See, however, Grotius, who refers to 
diplomatic agents as quasi extra-territorium (Be Jar, B. ac P. ii. c. 18, s. 5). 

The persons and things in favour of whom and to which tlie fiction applies 
are — (1) the chiefs of States, who are assumed to represent their nation in 
the highest degree (see State ; Sovereignty ; Incognito) ; (2) diplomatic 
agents and their who are officially received as representatives of 

their States (see Diplomatic Agents; Domicile); (3) consuls in non- 
Christian countries, and sometimes to some extent in Christian countries 
(see Consul) ; (4) subjects or citizens of Christian States who are liable to 
the consular instead of the territorial jurisdiction in non-Christian countries 
(see Capitula'IIONs) ; (5) armies or regiments when by consent upon the 
soil of a foreign State ; and (0) public ships in foreign waters. A case 
of a i)articular nature is that of the Pope, in virtue of the law of guaranties 
under which the papal palace and all the buildings inhabited by the persons 
forming his court are held to be exterritorial (see Pope). 

The privilege is not unlimited. The right of entrance into foreign 
territory on wliich tlie privilege is founded is one dependent on a comitj^ 
which circumstances may abridge. Thus for reasons of State a sovereign 
may have the permission refused to him to set foot on a foreign soil, and 
much more is the like true of sliips and armies (Woolsey, p. 101). 

Foreign Sovereign , — The position of a foreign sovereign was gone into 
pretty fully in Miglicll v. Saltan of Johore, in wliich it was held that the 
Courts in this country have no jurisdiction over an independent foreign 
sovereign unless he submits to the jurisdiction in tlie face of the Court. 
Therefore, if a foreign sovereign resides in England, and enters into a 
contract under an assumed name, he is not liable to be sued for a breach of 
the contract. A certificate from the Foreign or Colonial Office was deemed 
conclusive as to the status of such a sovereign (C. A. (affirm. Div. Ct.), 
[1894] 1 Q. K 149). Wills, J., distinguishing this c^ise from The Bake of 
Brunsunck v. King of Hanover (1844, 0 Beav. 1 ; 2 H. L. 1), stated that — 

The ground upon which the immunity of soverei^ rulers from process in our 
Courts is reci^gnised by our law, is that it would be absolutely inconsistent with the 
status of an independent soverei^ that he should be subject to the process of a foreign 
tribunal. It has been attempted in some cases to say that the sovereign may lose his 
immunity and privileges by laying down his character as a sovereign and entering into 
trading transactions as a private person in another country. ... We have been 
referred to certain dicta of authors oi treatises on international )aw. One of those dicto 
suggests that if an independent sovereign ruler comes into thi^ countiy incognito, he is 
amenable to the jurisdiction of our Courts, although he chooses to claim his immunity. 
That dictum has never been acted upon, and the suggestion has probably arisen fnmi a 
loose way of looking at the case of The Duke of Brunswick v. King of Hanover, 'Dwt 
was a very peculiar case, because the Kix^ of Hanover was not only a foreig^h sovereign, 
but also a British peer. He was sued in his character of a British peer, and it was 
alleged that the transactions in respect of which it was sought to make him amenable 
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the juritdictiott of Courts here, limi nothing to do w ith hU eharnrter of King of 
liaiiover« It wae wild hy the Court Umt huismu^ as he had !«*<» distinet capadtiea, 
<»iie of whieh did not touch hi?* chnnioter and attrihutoK an a ruling i*»>vet3*ign, he might 
l>e euwl in tlie CourU of thU country in i«(k|HH't of tranMciioiiR ilone hv him in hie 
cajjacily as a subject. But the Suluin of Johore is in in* »enw a British subjecl. 

In the 8iime tase Linl Usher, M. H . (quoting from n previoun judgmenk 
( 7%^ Parkment ISSU, o 1*. 1). IDTl.JWiid tliat the itriiioiplo to l>e 

deduml fnuii the aisen Wits “ that a.s a 4M»i)st*t|iu>tK‘0 i>f the alu«olute in- 
de[afiden(v of every wiverei^ii autlmriry and of the international oomitjr 
which induceH ev4?ry sovereign Slate to res|KH*t the intle)aMiden(*e and dignity 
of every «»ther sovereign State, ea<'h ainl 4»vtMy one detdini's to exercine hy 
means of its Courts any 4jf its ti^rritoiial jnrisditditiii «»ver the i^H^rsiui of any 
sovereign or anilHissiidor t)f any other State or over the jaililie jmijwrty of 
any State wliich is destincnl to |»ulilie nst*. <»r over the proja'rty of any 
aiiihassiulor, Miongh such soveivigii. aiitUissjidor. i»r j»n»jK*rty la* within its 
territory, and tlierehire, hut for the eoiiimon agrt^enient, its 

juriwliction ” (TVo* Parh nu nt ISSO, o P. |). 107 ). 

But this apparently <loes not apply u» a counter-elaim brought against - 
plaintiff SUte, judging l»y thedicU of the judges in Strath A/riain Jirpublir 
V, La Comimfiiir FniniO-lUbji t/ti Chimin dr Frr du Soni, III this e4lHe 
fund arising from delxMiliires issued hy the defendant eoin}>any and 
guaranteed hy the South African Uepuhlic was hy arrangement lotlgml with 
two trustees, <inc nominate<l hy tla^ h'epuhlic and the other hy the eom|Hiny, 
[lending the coiu[>lction of a railway whicli the com|>any was making under 
a eoncession hy tht* Bcpuhlic. Tli<* iiomimv <if the eoiii|mny having died, 
tin* Itepiihlie hrought an at^lion in Kngland. tin* fund being in this eountry, 
to liave a in*w ini.stee appointnl and the fund |ahl to the two trustees, The 
eoiiipany put in a defence ami e(»unter*elaim, setting forth that they had 
sustained heavy loss through an a1h*g<*ii liUdlons letl<*r written in the imtuo 
of the Ket»nhlic. Lindley, L..1.. said: 

1 tivat tliis iws an a* tiuii by a fon ign <b»\vrnnM*nt wliirh HuhiiiilH to tin- juris* in tion 
o! tin* (’oiirl as rt*gHT**U all rnaitciH |»r'»|MTlv H|*|M*rt«'tiTntig !#» tin* iirtion m» bruuglit. 
Aiiioiigsi sin-h matters an* tin* <jm*sii«uis w lin h, u< «;*»rdiiig to mir pratlicc, am be prujvrly 
rais(*<l under a f ountero laiin. 

I>onl Ludlow. L..J.. ao|uiescing in the stime vi«*\v, assumed that a cross- 
action eonhl ht* brought against llie South Afri(*an lh*puhlie, and looked 
u[Miii the Ke[»nhlic as Imviieg. hy ap|M*aliiig to Knglisli law', brought itself 
within the jurisdiction nf our (’ourls, so us to U* in the [HiHtlion of an 
ordinary litigant. 

It was held, however, hy the ( ourt of Apiwial that if tlie plaintiff hinl 
heiui an imlkirlual resident in this country, tlie ronnter-claim for libtd 
would have lKM‘n struck out. ami the defendants left to bring a sojiarate 
action, inasmuch as tlie claim for daiinige.s for lilicl could not la? conveniently 
tried in an action hir apjiointing a new trustee and jirotecting a trust fund, 
and that the fact that the company could not bring a sc.parate action for 
libel agjiinst the nepiihlic was m»t a sufficient ground for allowing the 
counter-claim for libel to go on (»<ndb African JicjmUic v. La Oom/fcu/nie 
Frami*-Ikltji du Cfumin dr Frr da AW//, ( IB97] 2 I'h. 487), In Kuljiier[Uont 
proceedings in thc*samc c:asi* a counter-claim for damages in res|)ect of 
alleged breaches of a contract relating to tlie construction of a railwi^ 
in the [ilaintiffs territory, under a term of which contract the plaintiffs 
sued, was struck out ; and it was held that where a foreign State sues in 
this eountry, cross-proceedings can only l>e taken against tt for discovery or 
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in mitigation of the relief which it claime (S. C., per North, J., 1897, W. N!. 
162). 

DiplomaUio Agents and their Suites, — See Ambassador ; Diplomatic 
Agents; Domicile. 

C'oTwiAfe— See Consul ; Capitulations. 

British SidgerM in non-Christmn Countries . — The immunity of British’ 
subjects from the local jurifidictioii in the countries with which there arc; 
treaties to this effect (see Capitulations) does not bring a counter-claim 
against a native subject within the exterritorial (consular) jurisdiotion. 
This vras decided in Imperial Japanese Government v. Peninsular and 
Oriental Steam Navigation Co. It was held that by virtue of treaties 
between Great Britain and Japan, the consular Courts of the former 
country and the territorial Courts of the latter country had exclusivi* 
jurisdiction over claims against British and Jajianese subjects respectively,, 
and that it would be in excess of the jurisdiction granted tt) the British 
consular ( Viurt if it were to entertain by way of counter-claim or cross- 
action a claim by a British defendant against a Japanese plaintiff’. The 
cognisance of such claim l)elonge<l to the territorial Courts ([1895] App. 
Cas. 644). 

Armies on Foreign Territorg. 

“ The arant of pansage,” says Vattel, “ includes that of every particular thing con- 
nected with tlie paswige of troops, and of things without which it would not he 
practicable, such as the liberty of (larrying wlialever may be necessary to an army ; that 
of exercising military discipline on the ollicers and soldiers ; and that of buying at a 
reasonable rate anything an army may vraiit, unless a fear of scarcity renders an 
e.\ception iiectjswiry, when the army must carry with them their juo visions’' (iii. 8, s. 130). 

As examples of military regiments on the territory of c(msenting States 
may be cited the wise of the French tr(M:)j)8 in Spain in 1824, in K^dinia 
in 1839, at Rome at intervals between 1849 and 1870: Eussian troo])s in 
Eoumania in 1877; the occupation l>y the allies of French territory in 
1815, and by the Germans after the peace of Frankfort; and the Dutch 
garrison in (pertain Belgian towns in virtue of treaties of boundary (see 
liivier. Droit des gem, i. 333). 

British Puhlie Ships in Foreign Waicrs . — A ship is not only part of the 
territory of a State, it is a floating fortress “ representing the independence 
of its State ” (Eivier, i. 334). In foreign waters, however, a merchant vessel 
is under the territorial jurisdiction, and is under any constraint imposed by 
the laws prevailing in such foreign waters. It is not so with public 8hii»s, 
which retain their indei>endence wherever they may be. But the immu- 
nities of a public vessel “ belong to her as a complete instrument made up of 
vessel and crew, and intended to be used for specific purposes. ... If 
members of her crew go outside the ship or her tenders or boats, they are 
liable in every respect to the territorial jurisdiction. Even the captain h? 
not considered to be individually exempt in respect of acts not done in his 
capacity of agent of his State. Possessing his ship in which he is not only 
protected, but in which he has entire freedom of movement, he lies under 
no necessity of exposing himself to the exercise of the jurisdiction of the 
country, and if he does so voluntarily he may fairly be expected to take the 
consequences of his act ” (Hall, Ird^er. La%v, p. 205). ^ ' 

Though the exterritoriality of a ship does not extend to its officers and 
men while they are on shore, the territorial Government, nevertheless, often 
abandons cognisance and punishment of offences committed by a ship's 
company on shore, to the Government to which the ship belongs (Eivier, i. 
336). 
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„ opinion in the Report of the RujlU Oonimissioii on 

Pugitiv* Slaves (1876, p. xxiv,). hy Sir Jt IMiilliiuoiv, Mr. M. Bernard, and 
Sir H. *S, Miiitiei contAiuH th^ folli»wiiig obm>rvatioii8 : — 

It w true as a general imtjHwiliou a iui\t» 1 utHrer eiiteriug with the »hi|) under 
Ills ootniuatid the waters of a frit-mlly 8tati\ ouglit to itM»|HH't the loeal lttwa» and to 
retrain from leudiug hU assisuiiee to aii\ \i4)luiiott of iheni. It i?* right that he ahuiild 
rwHMve instnirtiuiis to this elfect, ami mi« h iiistrurtioiis British olheers now nnseive, 
I hev are oim'ted hv the s n*gulations to * cause all iIu*!h* umier their onlere to 

^ *1 *^^ **'^*' e>taMishi*tt rights, « en.Miionies, eus^olu^. and n^gulatioim* of the 
idac^ thev have iH'oyioii to visit ; anti they are proliihiUMl in general from iwiviiig on 
iHtiirtl wliilst lying in the iH>ri.s of a f«»n‘ign lountry, [K'nions who may seek refuge for 
the puns.ise of evading tiie local law> to which such in'miiiH niav have laH'Oiue 
uitieiiahh*. 

“ J he ft)n*giung ]'rM]Mi.'»ititiii, htovever, i** only a general «‘xitn'asion of what, in given 
circuiiistanertt, t»iie niaritinn- J^tati* may fairh and rea*ionahlv at the handM ttf 

another; ami it would U* an ermr t<t reganl it as a canon of iniernatiotitil law uhsolute, 
innt‘\iidt% amr aduiittiiig of no i|iialitit atioii. Where the evecution tif the Im’al law 
wouM he plainly rt’pugnanl tt» huinainty or just ice, the ,*‘*»veri‘ign with wht»M* ettin- 
iiiissittn lln‘ ship s<*iil.>‘ canieit teas. inaMs U* In-ld lutund to instruct his otliceiN t«» enforce 
the law «»r |M’rnnt it t«j he eiiftOTed on l»'»;ird of her. He nm\ rightlv in.slriict them not 
U> enforce it there, ami mu lt» janniit it to U- eiiforeisl.’* 

in virluo (d a usage (‘nulinnrtl hy divots troatii's (#. 7 . IkHwihmi (Irnat 
llritaiii ainl Ihdgiuiu. hehruary ♦*», 18711 , Art. ( 1 ; j''raiif*o and Italy, 

Maindi uinl hclweni tlreal Ihitain and rtaiiee, August ihl, ISDU, 

Art. 9), tin* |»i’ivih*ge <»t exterrii»tii.dity is t‘\tendi*d from Wiirslnps to otiior 
jMildn* .ships, uotahly to packet steiiineis a.s siudi. ’rims in the l\irlrtntiif 
lUhje ease ( ISStl, .1 T. I), il»7) it was lieM, rr‘Vi*t>ing the deeinioii of tin* 
Admiralty Jlivisioti. that an nn.nnnsi paekei Udonging to the sovendgn of 
a foreign State and in the hand.'’ of oiVn'ers f^ommissiom/d l»y him, ami 
fMiiployeii in eanying mad.s, is not liable to he seized in a suit in n m to 
rei.'over redress for a eollision, .and ihi.s immanity is not lost liy reastm of 
the ]iaeket s also earrving merehandi.se and pa.s.sengers hn liin* flSHO, 
o I*. I.). lt»7 ; ep. Th* Ktrluintji \\ .1/*/’lo///ea, I Si 2, 7 t ialieli. I 1(1). 

A eoimtapieiiee of tlir e.xterritoriality of piildie ship.s appears to he 
that if a man eommits a ei ime on foreign leiTitoiy and lakes refuge there- 
after in one <if his eounlty s puldie shi|»s, lie f»seap«*s e\ira«lilion, if, as is 
the ea.se wilii all nalion.M e.\<*ept Kngland and the I'nih'd States, hi.s eoiintry 
refuses to give UJ» its own suhjerts (Uiviel, I. .'Jo'J, see fuithei, llUlTISH 
Snip. vol. ii. at p. L'rei). 

I A Mall, Inh rwituuuii !jiu\ tixford, IHlifi, liivim;, /V/a/7/w's 

tin l>nnt /A s i’aris, iStMl; l,ii\vienee, I nt* rn*tt Lan\ Izindon, IHtIn; 

Von Strisower, Kri> rrittfrrfihfut , Vienna. l.S'i] . Lonmei , husiihfttA 0 / Ihr 
Lmr of y^otutns. i^mdoii, 1 SS4 . (alvo, Ih'tnf I nf* riott onut! , I'aris, ISH7; 
Woohsey, Inti rnatumnl Jmv\ Ijoiideiii, IH71*: ’I'wi.Hs. Luv' *•/ yations in Tiwr 
of /Vric/-, Oxford, 1884; Vattel, Thr hur t,f yofinn^^^ btinlon, 1707 ; I/dir, 
Mnnml d*s Affrnts IHplomati*fio:s Fnitupn^*t h'fnnoftrfi, I’aris, 18SS; Tru’ela, 
Iifvhtssi* U ntoj *A /■ A roff^fn hijif ut Jn unit n /foitt n'oss* / u^ Freihurg, IHHti* 
and Ijnnt Morifim * . I’aris, 1884 ; ritl-(7oldietl. Lttohnff f ’nsf n and Ofiiniom in 
Jnif rmUionaJ La i/\ \join\ni\, 18‘»‘J; Iloll/endorll, i/andhurd dru VoIhrrnrhtH, 
Hainhurg, 1887 ; liejsirt of iJoyal ('oiiiiiiissioii on Fugitive Slaves, 1870 
[c. — lolO — N]; thiier, Iki^ Prit'd»*j*!^ ft ImHiunit^H dfH AfjndH DipUh 
maftqnfs t n Puffs th ( ’iiretit nU, IVtris, 1800.J 


Extortion (Extomo) in its \rideat ineanH aii) oppreHaioti of 
the lieges under pretence or eolunr of riglit. See Exaction ; OeruicssioN. 



^2 EXTORTION 

In a popula)^ sense it is used as equivalent to biackmailing or obtaining 
money by threats. See Menaces. But its ordinary and proper legal meaning 
is the taking of money or any valuable thing by any public oiBcer by colour 
of his office, and otherwise than in good faith on a mistake as to the law, where 
none or less is due, or before it is due {Beawfage's case, 1613, 10 Co. Rep. 
102 a; Steph. Di^. Or, Law, 5th ed., p. 88). It is said by Coke, Z.c., to 
be the cnmen expilationis and crimen concussionis. It is not, of course, an 
offence to claim and receive the stated and known fees receivable by the 
officer whether they are customary or statutory (2 Co, Imt, 210 ; Mavie v. 
White, 1896, 60 .1. P. 567), and the offence is not constituted by demand 
without receipt. 

The offence is treated as a common law misdemeanour punishaVde on 
indictment or information by fine and imprisonment and removal from 
office. The earliest statute (1275, 3 Edw. i. c. 26) is treated as merely 
declaratory of the common law, so far as the king’s officers arc concerned. 
This Act alone remains of the statutes prior to this reign directed against 
extortion. The old decisions are somewhat perplexing as to whether the 
accusation was made at common law or against a statute. 

The following officers have been held liable to indictment for extortion . 
judges and Courts (Smith v. Mall, 1622, 2 Roll. Rep. 263), justices of the 
peace and their clerks, and clerks of the peace (Arum,, 1700, 12 Mod. Rep. 
512; Dalton, Country Jmticv, j). 82), sheriffs, under-slieriffs, and tlieir bailiffs 
(Jtandal v. Keite, 1665, 1 Keb. 873; Nebni**s case, 1663, 1 Keb. 623; Hcscofa 
case, 1693, 1 Salk. 330; 11, v. Beechcroft, 1698, 12 Mod. 255), bailiffs of 
Courts, hundreds, and franchises (R. v. Cover, 1662, Sid. 91), receivers of 
taxes (22. v. Atkirmn, 1706, 1 Salk. 382), and gaolers (Lady Broughton's 
wise, 1673, Raym. (Sir. T.) 216). It is to be inferred from the pre- 
cedents preserved that a constable could be prosecuted for extortion (Areli. 
Cr, PL, 2l8t ed.). A landlord’s bailiff or broker has been described as a 
public officer (see Hilh v. Street, 1828, 5 Bing. 37, 41). His appointment is 
now regulated by statute (see Foil, Landlord and Tenant, 2nd ed., p. 414). 
Judges and officers of ecclesiastical Courts have been held liable for extortion 
(22. V. Loggcn, 1716, 1 Stra. 73), but this seems to have been under the repealed 
Act, 25 Edw. III. st, 6, c. 9 (Lakds case, 1590, 3 Leon. 268). There are also 
precedents of proceedings against churchwardens (R, v. Ayres, 1666, 2 Keb. 
100), millers, ferrymen, and turnpike-keepers for demanding excessive tolls. 
But it is difficult to see how they can be regarded as public officers, or other 
than bailiffs of j)erson8 possessed of a franchise by grant or statute (22. v. 
Roberts, 1691, Garth. 226). So far as concerns the sheriff and his subordinates, 
the penalties for extortion in prior statutes are now superseded by sec. 29 of 
the Sheriffs Act, 1887, which also renders punishable, as for contempt, persons 
who obtain fees under colour of acting as or for the sheriff. See Sheriff. 
It is also superseded as to coroners by sec. 8 of the Coroners Act, 1887 
(50 & 51 Viet. c. 71), which empowers the Court before which a coroner is 
convicted of extortion to remove him from his office (and see ss. 17, 35). 

There are special statutory provisions as to the trial in England of 
Indian officials guilty of extortion and kindred offences (see R, v. Douglas, 
1849, 13 Q. B. 42). 

A clerk of the i)eace, if guilty of extortion, can lie remcFved from office ])y 
order of Quarter Sessions cm articles in writing exhibited under 1 Will. & 
Mary, c. 21, s. 5 (22. v. Baynes, 1706, 2 Salk. 680; R, v. Cumberland Justiees, 
1706, 11 Mod. 80). 

V^ere the thing obtained is a bond or obligation or a promise not 
warranted by law, it is void (Beau f age's case, 1613, 10 Co. Rep. 99 6). The 
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pa}rment of the »um extorted i« no liar to criuiimtl pnx^oediiigs by the 
victim- ^ 

An iodictinent for extortion has always Iwii triable at Quarter Seaaiona 
(jB. V. l^en, 171*’*, 1 Sira. at To; It Co. Inst. 149; 4 Com. IHff. tit 
“Justice B/' 35; 5 & G Viet. c. 38, ». U The otl’eiice in noway difters from other 
comiiioii law inisdenieanoiirs, us to the liability of aiders, aU^ttors. (xittiisellors, 
procurers, aiul joint-oneiiders. 

An indictment for extortion must contain the wonls '‘extorHivelv and in 
colour of othce” (extonltr »Y re/er» vjfini). and should ma inchnfe many 
distinct ads of extortion (II \\ lUt^nrs, 170G, 2 Sidk. G8U; li. v. Jioi^erts, 
1()91> Garth. 22G; Show. 189 ; A*, v. Cuml^rlatai Just wrs, 170G. II \ItHt, 80, 
tS2). It must s[Mxifv a certain sum as extorted {li. v, lUmiett, 1 Itaym. (I/I.) 
149 ; R. V. iiilfuim, 1795, G T. IJ. 2G5) ; and wliere llici'Xtoi tion is of more than 
the h^gal sum, tlie sum legally pavahle must In* s|K‘cilied (ImIyh cast*, 
1590. 3 Leon, 2G8 j. 

Ciril rr<krrdi)i*j}i . — The ]K*rs4in from whom money has Ikhui extorUsl hy 
an oflicer of the kin^^ luis, under 3 Ivihv. l. e. 2G, a renusly hy aetitui for 
douhlc value, exc.ept in the ea.se «*f sh<‘ri<1s, whcri* his reiiusly is under »t'C. 29 
of the SheritVs Act, 1887, l»y net ion of 4lel»t for thi‘ forfeiture of i200 ttH *. 
iiu]Kised and f»>r damuj»es sustained. Tht*n* is not now any M|KH‘iul venue 
for such j»n»ee«*diujjrs. Imlejn*ndenily of statutes a person fnuii whom 
iiioiM'V has Ikm'ii (‘Xt<»rled, wlcther hy an t»llir»u of the Grown or not, under 
colour of o9i(‘e. ean recover it hv aeiion for luoiuw ha^l ami receive*! to hin 
us** {Motyan v. Calmrr, |S24,2 i»aiii. Gress. 72!t ; Strrlr \\ Williams, 1853, 
8 Ex. K**p. G25 ; Trahi ru* >e/« 185G. 5 Kl. A' HI. 913 ; liills \. 

1828, 5 Hill^. 3»7 ; v. Tomh in^, IS3G. I Me«*. ^ W. titK*). 

[ -I 3 Go. 3tiS ; 1 / Vt. Ihsf. ;»ti8 , ;» «litt«» 149 ; Vin. -4/*r. tit. 

“Extortion"; Ha*. -45/\ til. “Extort ioiG'; 1 Muss. oiGVim/'.s*, tit h <•*! .423; Mawk,. 
H. ( Ilk. i. c. G8 ; 4 Hlai-k. ' '•o/c I4I ; Hum. JifMiiu\ 3tHh e*l., til. “ E\l<irtion."J 


Extradition. 

T.\ni.i: CO* *T)NTKNTS, 


K.xtradilahU* ( Mfriu 

271 

.turi.H<li< tinii of deinamhng Slut<* 

27H 

K.\tri*dili<m witliin Itriti^h Km}»jrt‘ , 

2H| 

PoMeedingH hehiir IXilio* ShigiH- 


Fugitive Griiniiial-* in 

sioii.s find GulnnirN 


Irate 

274 

2711 

I’rovjMiunal lieienhon 

273 

Hilton of 

2tM 

lte««tri(’tionH mi Surn-uder of 


Prinrijde.'i mi whi« h Inunded 

2*;:j 

FiigiiiVfM ... 

27i 

Pro-.rdnre for jnittiiig in h*nr . 
Goinjuicut e 

( ViineM '’•uiiniittrd al .Sm . 

270 

He<jni?«itiori .... 

272 

273 

.Siirn ndi r of Fugitive 

277 

27 s 

SurnTider of Sul«}‘'<‘t** 

27H 

Kviiieiue for ii.**t* ahnwid 

27U 

Treat Hw at jiiewnl in fon *‘ 

20U 

Exlradilioii tfrom Litin i 

r.i' anil 

irtulifiu, a ilelivering up) is 

the 


tlclivery hy one Stat<* to armther of fugitives fnnit j*isti*’e, 

Pnariphsun vliirh fottniM. — “ Tla^ <*xlra4lili<»n of fuyitivT crimiiiulH/* 
Siivs the Me|Mirt of the Moval G<iiimiissi*iii on Extradition of 1878 (Marl. 
Pajier, 1878 [G. 2039]). is founded on a Iwobdd inolive;— 

(1) That it ii* Qw common intcre t 4»f iiMnkiiel lhal offcFK«*j( against fveriKm and 
property, offemriw ii^i<4i militate iigaiiiift ih** g<*fe'ral nidrUriiig of WHtiety, «hotilci 
l*€ repressssl l>y puui«hiMent, jw* the nt&'ni** of <ici'*rring oih«*rs from r'omtiiilting, as well 
aeof deterring tm* criniinai }iimjM4f frtnu re|H*atifig, tin* offetic**, as also of diaahltitj^ the 
ofTender^either lasriiiamriitlv or tetti|»*>nirily from further crime ; and (2) that it i« to 
the intertaai of the Sute into whose territory the criminal haa come that he ahall ndt 
remain at larg** therein, inaMiiiuch as from his pa**t ronduct it may reawinahly be 
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anticijiated that if o 2 >portunity offers he will again l>e guilty of crime. No State can 
desire tliat its territory should become a place of refuge for the malefactors of other 
countries. It is obviously its interest to get rid of them. * 

These are motives for the punishment of offenders rather than strictly 
for their extradition. Beccaria, in his famous Traite des ddits et des peines 
(French translation: Lausanne, 1766), states the grounds upon which 
extradition rests with more precision : — 

He who raises his hand against man, deserves having all men as his enemies, and 
must always be an object of universal execration. It iiiust l)e remembered, however, 
that judges are not the avimgers of humanity in general, but act in virtue of con- 
ventions, binding man with man. The place of punishment can only be that in which 
the crime is committed, because it is there only, and nowhere else, that men should 
do liarm to an individual to prevent harm being done to the xmblic at large. A villain 
who has broken no conventions of a particular society, of which for argument he is not 
a member, may well be fetired and ex 2 >elled l)v that society, but not puni.s}ied l)y their 
laws, which are made only to maintain social order, and not to X)uni8h the intrinsic 
malice of the action itself. But is it useful that nations should reciprocally give up 
criminals ? I believe that the notion of not being able to find a place upon earth where 
a criminal will not be jiunished, would be an effective means of ])revention. I cannot, 
however, approve the usage of our surrendering criminals until laws, being brought more 
into conformity with tin*, needs of humanity, punishments rendered less vigorous, 
arbitrary power, as well as the pow’er of oinnion, more weiikeiied, give a perfect surety 
against the effect of personal hatred. . . . 

Extradition, in other words, has followed from the necessary terri- 
torklity of criminal j)rocedure (see Extkatekuitouial (hoME). It is based 
on tlie assumption tliat all mankind have a common interest in the piinisli- 
inent of acts universally considered as crimes. On the other liand, just 
as the interest of mankind justifies extradition, the same interest justihes 
States ill regulating extradition by "JVeaties, and not exposing the extra- 
dited criminal to vindictive ])roceedings or eliarges, which are not common 
ground among civilised coiniiiunities. 

Hutory of Eidradif/iori . — There were Treaties of Extradition in antiquity, 
hut their object seems almost invariably to have been pcditical, that is, 
the service done to an existing Government by the surrender of political 
fugitives, conspirators, or rebels. 

This also characterises several conventions of the seventeenth and 
eighteenth centuries, and even in tlie present century the Convention of 
Berlin in 183o, for the extraditi(»n of political criminals between Russia, 
Austria, and Prussia (Rivier, Droit des yens, i. 349). 

“Treaties of extradition in their earliest form, however,” observes Twies, “aiq>eiir 
to have crjntained stipulations for the surrender of fugitive .slaves, and compacts with 
that object in view were not unusual amongst the nations of Greece. It woula apj^ar to 
have been the practice amongst thost; nations to afford sanctuary to fugitive slaves, 
unless there was an international comx)act to the contrary, or a provision to that effect 
embodied in some treaty of commerce ” {Pm'e, p. 409). 

Dionysius tells us that if any State friendly to Rome had reason to 
complain of the couduet of a Roman citizen, it had a right of setting 
the case before the Fecial College, and if tlie Feciales were satisfied as to 
the justice of the charge, they had power to hand over the guilty party 
to the oflended State (Halicam. 1. ii. 72, cited by Hosack, History of the 
Law of Nations, p. 17). * 

The Roman law also j^llowed the surrender of citizens who offered 
violence to foreign ambassadors on Roman territory. Under this law two 
Romans were surrendered to the ApoUoniata* in 266 B.C., and a^in two 
others to the Carthaginians in 188 RC. (cited from Digest, 50, 5, 17 ; Rein, 
Criminalrccht dev Bonier, pp. 176, 176 ; by Clarke, Extraditian, 3rd ed., p. 18). 
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Treaties are frequent in tlie Middle A>;es. hy wineh it 18 stipulated that 
nations mutuallv give up to each other s {Knver the criuiiuals win* 
ma}' have sought refuge with them from the justice of tlieir own oountry 
(Ward, ffistcry, ii. p. 319). 

Thus treaties concluded with the Greeks hv Oleg in 91 Land by Igor 
in 944, 8tipulate<l that Kus.sian8 having enininilled enines in Byjuintiuin 
were to be delivered tiver to their counlry tf> U* triinl. and virr irrsrf. 
Analogous dispositions are met with in the treaty eoneinded by Novgt^nnl 
with Ihe Germans, at the eml of the twelfth eeniury (F. de Martens, Drtnt 
JnternationaL iii. p. 3oG). 

lly a treaty between AVilliam, King of Scot land, ainl Henry ii. of 
Kngland, in 1174, it was agrnMl that if |H*rsnn,s guilty <*f fehuiy shall have 
lied fnun EnglamI U\ Scotland, they shall hv iiiina*<iialely seized, and either 
he tried in the King of Seotlamrs Courts or dt‘liveie<l up !•» the justices »if 
Englaiul, ami 4'ice rcrsti. Hy the Treaty of I*aris. May I Fhilip iv, and 
Edward l. refu.^^e to grant ]»naeetinn tn eatli i»ther‘s outlaws, an»l by 
another between Charles v. of Fraiiei* and the Duke «»l Savoy in l.CS, all 
malefactors who had thul f<»r relugi* treiu Sav*»y In Daujihiny. <»r frtun 
Dauphinv to Savoy, wer<* ti> l»e remlered u]» to just-ii e. a tlaaigh they 
should be the subjects uf the State ilelivering ihcm (Ward. Jiisfvri/, ii. 
]>p, 330; liacon’s A*s.svf//.s Hiatoricnl ll’nr/.s, MolinV «*<l., IS.»3» 

]i. 4G0). i» • 

These earlv ti'eaties of (‘xlradition after the fall **1 tin* liHiuan hm|»iri*, 
to which may he abided another hetween Knglaml and Scotland ( i:»t»H), 
were between c(»nteriniiM»us States. aj»parently tor their t'oininon j>ro- 
tection from Border raids, ami we soon find Slates tenjpt*ring lladi 
discretion with hiiinane considerations, as wlaui. in lo(Mi, Philip, King of 
( astih?, father of tin* ICin|«‘ror Charles v., refused to surrendei the lyul 
of SiiHolk, nepljew (»f Kdward iv., who had taken retuge in I hilips 
dominions, to Henry vn., except upon his underlakiug on his honour not to 
take his life ; >vhen dames iv. (d‘ Seoilaiid retusiMl to give up iVrkin W ariM'ek, 
France to deliver uj> ('ardinal Foie to Heniv vni.,and Ibuirv III. ot hranee, 
in ir»84, to give u]» certain F.nglishmeii whr» wen* said to he plotting m 
France against England: and when, in ir»S8, Farnihursl. having hoen 
ilemaiided hv Elizahelli from dames vi. of ScotJaml. on the » hargr of having 
been instrumenUil in the murder of Sir dolin Kuswdh I hr ehlesl son of the 
F^irl of Bedford, the Scottish king refused to deliver him up except upon 
conviction hv a fair trial, 1ml he caused him “ to enter into ward in the 
town of Aberdeen (Sir W. Scott, I/isfonf vf SoZ/oa//, ii. .k*, hy 


< 'larke, Ej'traditiim, 3rd cil., p. 33). 

Grotius sums uj» the ]uactiee at tl 
work (Barbeyrac, 1633-lG3o) as follows:— 


time of <om]s»sing 


bis 


at 



21). This parti tj - , 

“ III till* earlv found in iiaHJt*rn hi'iory ii wa** tor p»! 

theaumndorwaschmued ; indciKl «t .» lit...- wl>..n ll«r 
paralivcdv simple, rrime^i'a** so easily de!»*< foid ila n. 
escape that thens was no iiecirssity lor llijisi* pr»»visioii- wim iih* 
tion of the world now renders necessary.'’ 


•t itiipl ifaU'^l i.i viliSfA* 


Towara* the close of the seveuteenth century a aim- ar.*t! involving the 
extradition by a State of one of its own subjects. 
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A treaty had been made in 1662 between England and the States- 
General of Holland by which they agreed to give up any persons»excepted 
from the English Act of Indemnity, and all other persons demanded by 
tile English Government. Under it a demand was made in 1687 by 
flames ll. for the extradition of Burnet, who was then acting as private 
secretary to the Prince of Orange in Holland, and who, for various violent 
writings against the king, had recently been cited before a Scottish Court, 
and, not appearing, had been outlawed. Tlie English ambassador demanded 
his Imnishment. ^ 

“ It was pretended,” saysliumet, in his History of My Omi Time^ “ to be high treason 
to say that my allemance was now transferred .... which struck at a great point 
which was a part of trie law of nations. Every iiiaii tluit was naturalised t^k an oath 
of allegiance to the prince or State that naturalised him. And since no man can Berva 
two masters, or be under a double allegiance, it is certain that there must be a transfer 

of allegiance, at least during the stay in the country where one is naturalised 

I being outlawed, it was demanded that in pursuance of an article of the treaty that 
related to rebels or fugitives 1 might be banished the provinces. 1 was called before the 
deputies of the States of Holland .... and 1 claimed their protection. So, if 1 was 
charged with anything that wii.s not according to law, 1 submitted myself to their 
justice. I should decline no trial nor the utmost severity if I had ofi'ended in any- 
thing. As for the two memorials that claimed me as a fugitive and a rebel, 1 could not 
l>e looked upon as a fugitive from Scotland. It was now fourteen years since I had left 
that kingdom, and three since 1 came out of England with the king’s leave. 1 had 
lived a y«ir in the Hague openly, and nothing was laid to iny charge. As for the 
sentence that was pretended toT>e passed figainst me, I could say nothing to it till I saw 
a copy of it The States were fullv satisfied with my answers, and ordered a memorial 
to be drawn according to them. ^Phey also ordered their amliassador to represent to 
the king that he himself knew how sacred a thing naturalisation was. The 
faith and honour of every State was concerned in it. If the king had anything 
to lay to my charge justice should be done in their Courts. The King took the 
matter very ill, and said it wa.s an affront offered him and a just cause of war. 
.... He ordered a third memorial to be put in against me in which the article of 
the treaty was set forth ; but no notice was taken of the answers made to tliat by the 
States ; but it was insisted on that since the States were not bound to give sanctuary 
to fugitives and rebels, thev ought not to examine the grounds on which such judgments 
w'ere given, but were bound to execute the treaty. Uj)on this it was observed tliat the 
words in treaties ought to be explained according to their common acceptation, or the 
sense given to them in the civil law, and not according to any particular forms of 
Courts, where for non-ajipearance a writ of outlawry or rebellion might lie.” 

(Ed. 1839, pp. 461, 402.) 

The first modern treaty of extradition proper seems to have lieen that 
concluded in 1706 between Venice and the Cantons of Zurich and Berne for 
the surrender of “ murderers, soilomites, thieves, incendiaries, violaters of 
girls, robbers, and false coiners” (Schmauss, Ccop. Juris gcntiimi 
academiciim, ii. s. 1184); and Professor Ltimmasch also cites another 
shortly afterwards concluded in 1715 between France, the Cathidic 
Cantons of Switzerland, and the llepublic of Valais providing for tlie 
surrender of jiersons guilty of “crimes against the State, murder and 
disturbance of the common peace ” (see A ndieferungspjlicht nnd Asylrcchf, 
p. 23). 

These timties were followed by others, relating to specified offences, either 
as independent treaties or as articles of treaties dealing also with other mattei's, 
between Denmark and Sweden in 1721, Hamburg and Holstein in 1736, 
Sweden and Denmark iii 1738, Bussia and Sweden in 1743, Austria and 
Graubiindten in 1752 and 1763, France and Wurtemberg in 1763, f'rance 
and Spain in 1765, France and the Swiss Confederation in 1777 
(“political criminals, assassins, and other persons having Ibommitted 
ordinary crimes ”), Austria and Sardinia in 1792. This brings us down to 
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the ti'eaty between Great Britain and the United Statea of America <»f 
1794, usually dewribed as .lay a Treaty, in whicli an article abating to 
extradition was inserted, which we Ivlieve is the first ulteiupt to regmate 
the imx'edure of extradition, fur neither during the Middle Ages nor later 
until this treaty have we fiuind any trace tif regulations for the extradi* 
tion of criminals. 

The article in question (the 27th) is as follows 

It in fiirtluT agreed that His Maje.sty atid ihi* ( iiitiMi States on iiiutvial MHtaisitivai^ 
by iheA i’e8j»eclively, or by lliiMr or otlii*t*rs atit)i(»i*is«*tl to uiak«!! thv 

Mime, will deliver up to justice all jK‘rsoiis who* beinj* char^eil wiili inunb'r f»r fotyery 
comiuitU*d willtiii the jurisiliction id either shall sttek au asvluiii within any of the 
countries of the otlier, iirovided that this shall only U* done on mu Ii evuieiiee of crimin* 
ality as, according to the place where the fugilive'or ]H^iy<ni so ehargetl shall U' found, 
would justify his apprehension and cominitiuent fur trial, if tlie olleiue hud llierx* Uvn 
coiniuitted. The exjieiise of such uppieheiisitiu and ih liveiy shall U; home and defrayed 
hy thc^se wIjo infifke the re(|iiisitioii and ivceive the fugiiiVe (/VW/c u/ /.ory# o/ 

tiu' United Staten, ed. Richard Peters, viii. 120). 

Tills treaty l»ec*aiiic, on ratification hy tlic Scimtc of the rniic«l Slates, 
j>art of the supreme fcHleral law ; hut as to Jlritisli dotitiinon.s it diqKUulcd fm* 
its niunicipiil validity on tlie Act :17 Uco. in. c. 97. s. 2h. 

This was sn(*(‘eed(»d In* an agreement between (Jn‘at llritain lunl France, 
inserted as Art. 20 in the Treaty of Amiens (March 27. 1S02). in wliicli 
it was again .sti[mlate(l that “ eviiictue of the <‘rime ‘ .should U* ** properly 
<‘stablislied.” Tlie article run.s as follows: — 

It is agreed that the contracting purti»*x upon rii|uifitious hy !h«*ui iv«|h*i tivch , 
or hy their 111 in i.aers and olhters duly autlu»risi*d for the Hitue, hIiuII deliver !»• juaiic 
)Kin»ons Hi'i'uscd of the eriines of tiiurdet, tahilieation, or fruuduicnl hunkruptev eoiii- 
luitted within the jnrisdietioii of the retpiiring j'aiiy, pro\ided that delivery only take 
place when the evidence of the ctiine i> piop«*rl> e^l^lhl^^illed, when the hiw>^ of tlie place 
wdiere the |K*r.son has heeii disroveivd aiitliorise hi^ detention and hi.‘ tians|H»Mation to 
the place when* the crime lias lH*en committed foi the piirpi»-e of trial. The co^-t of ihe 
arrei?l and traii.'^fiort .shall fall upon those who make the iei|uiMtion ; this article, 
however, not applying to any of the saiil crime'' cuiiimiltiMl hulore the deliiittive 
coiiclusioii of this treaty. 

Then* wa.s, as yet, no sjiecitii* excliwion of jMiliiical ollcnccs. 

In Kngland no tpiesiion of the surrender of |M»litieaI olleinlers iirosc 
under either of these treaties, of wiiieh the latter lasted for a very sliort 
time, and the former only till 1812, aiul there i.s no rceordisl inslance of 
the surrender of a jsditieal ollicnder under the tnvil ic.s. Bill lM*foie eitlan 
had been made, it 'vas well established as law oi juailiee lliat no fugitive 
criminal from abroad (muiM be surrendered. The rule prot**cted jHditiml 
olVenders, but rested on eon.sidemtioii.s absMbitcly independent of |toIitieh 
(see 42 Edinhnr(fh Urrinv, 12»0: delVei-son’s Worh\<, ed. Wasliinglon, p. 299 ; 
t'larke on ExtrfuiUimi/MtX ed., o’» ; and In rr Adam, 1 8.57, 1 Moo. P. (.. 
460, 477). The English lawyers by the eighteeiitlMriituiy had come to the 
conclusion that the laws of England did not |H*riiiit the arrest or siirretirler 
of fugitive olleiiders from foreign States. 'J’liis is distineily e.xpreH.He<i by 
opinions of attorneys-genenil in 176‘^» (t’al, Stat, Pfij».,ed. lUsbiigbiii, X<». HOd, 
p. 264) and in 1769 (Cal. SUt. I’ap.- Redingbm, No. 1177, p. 466); 
and from the casoof Count SL Germains, 1776, 2U St. Tri. 1316. this view 
seems to have l)een iccei»ted liy the executive, tiiinilar views have lieen 
expressed during this century by atterneys-gi^neral, in 1836, when tin? 
Govemmgnt w'as advised that it would tic illegal to surrender S|iain even 
the worst of a sliipload of convicts wreckecl on the llaliainas (lorsj'th, Can, 
Const, Law); and a similar opinion was given in 18;*4 as to the seizure of 
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deserter^ from a Kussian public vessel (Forsyth, 468). Tlie dicta in Mure v. 
Kaye^ 1811, 4 Taun. 34, have never been accepted as a safe guide, either to the 
Crown or the magistrate (Clarke on ExtraditioUyirA ed., 26). There are dicta of 
Blackstone (1 Com, 366) and Chitty {Pleas of Crown, ed. 1820, p. 49) to the 
effect that the Crown, by its prerogative, can expel even alien friends; but 
there does not seem to liave been any attempt since the Revolution to exercise 
such prerogative, and the extrusion of alien i'riends has since then always 
been effected by statutory authority ; and while in other States treaties and 
Acts have been regarded as merely regulating, internationally and inuniijipally, 
the cases in which, and the conditions on which, offenders will be sur- 
rendered, the constitutional law' of England admits indeed tlie treaty -making 
power of tlie Crown, but denies the treaty any extra-territorial validity 
without parliamentary sanction {Walker v. [1892] App. Cas. 451), 

and does not permit tlie Crown, under any prerogative claim, to surrender 
fugitives in any case not warranted by statute. 

So far as any matter can be established without direct judicial decision, 
this W'as settled in the Creole case in 1841, when slaves on an American 
ship seized the ship and carried her into the Bahamas. Surrender of the 
slaves was demanded, on the ground that they had committed murder and 
piracy. Every lawyer in raiiiarnent agreetl that their surrender would be 
illegal (04 Hansard, Pari. Deb. 27-30, 317); and wdien the Ashburton 
Treaty was passed in 1843, it was judged necessary to give it municipal 
validity by statute (6 & 7 Viet. c. 76); and see Sched. 3 to the Extradi- 
tion Act, 1870, and U,S, v. ItauHchcr, 1880, 119 IJ.S. 407. 

M. Pradier-Foderd describes the position of extradition at the end of 
the last century in his country, which Was tlie most advanced in the con- 
clusion of treaties ; 

At the end of the ei^liteeiith century, France had regular relations with all neigh- 
lionring countries except Great Britain, with regard to extradition. Exact recipi^- 
city was the rule ; it was demanded l)y dijiloinatic means ; mUionaux were not to In; 
surrendered ; no exceptions were made in ca.ses of political oll'ences, and desertion and 
sniut^liiig were among the list of offences for which it might be demanded {Droit Jnhm. 
FuhliCj vol. iii. ss. 1880 et seq.). 

In fact, it was only with tlie progress of the new liberalism dating 
from the early thirties of the present century, that the practice of refusing 
to extradite political offenders began to grow\ 

England, according to Professor F. dc Martens, was the first country to 
declare that she would no longer yield political offenders {Ih'oit Inkr- 
national, i. p. 86). This w'as rapidly fanned into a principle by events in 
different countries of Europe, which made England a home for political 
refugees, whose only crime was more or less agitation for the adoption of 
institutions modelled on the example of England. Even in the Convention 
of 1843 with France no exception w'as made of persons charged with political 
offences. 

This and disinclination on the part of the executive generally to act 
without all the judicial guarantees held to be requisite for the condemna- 
tion of an accused i)er8on rendered extradition, in the absence of a legislative 
enactment, practically a dead letter. Thus, under the treaty of 1843 with 
France, though the latter country in the succeeding nine years demanded 
the surrender of fourteen fugitives, only one was extrftdited. 

At length a revised treaty between Great Britain and France containing 
articles excluding political offenders from its operation, and^ex^pting 
native subjects or citizens of the party to whom the requisition might be 
made, w'as signed in London in 1852. It was provided by Art. 15 that the 
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Conventioa should come into ojieration when an Act of Parliament had 
been jiaasad to enable Her ilajeaty U> carry its pixn’iaimm into exiH^ution : 
but the British Parliament decliiuHl t»» jriv*! tlie exoiutive g*>vernment the 
necessary powei-s to execute its provisi^nis, and thus the i\*visc<| treaty still 
l emained a dea^l letU*r. 

In 1864-65, the French iiiulmssiulor adilivssinl truiniiunicutieus to Earl 
Russell «>n the failure of trencli tieniuiids for extradition, siirreiuler haviti},l[ 
l>eon (ihtaiiied in only <»ne east* during the t wenty-two years that the ( on- 
vention had Ikhui in operation. He the six niimths’ noti(;e of the 
lerinination of the Convention provided for in it, on the j^rnunds that the 
Knj;lish Government ileclined to surrender j»ersons wlio had been convicted; 
and that the re(|uircment of the production U*ft>rc a inaj^nstralo of 
/arir evidence of the ^milt of the |H‘rson aci UNoij was an insujMU’ahle ol»sU<de 
to the execution of the ( ‘(Uivcntiou in Kie^land, imd dit!en*d fnun tlie j^reneral 
pmctice of the other KurojHMii Powers. Karl Cowley replied that llci 
Mujeslys Government re^o'etted that the Conv(*ntioii had pnKhiced so little 
result, hut tlie system could u(»t he aheriMl withiail having recourse to 
I’arliameut, and recent experience had shown that there would l»e great 
ditliculty in ohtaiiiing from Parliament any further nuMlilicatiou in regarn 
to the re<iuirements of law and tin* tisiigc of Great lirilain in dialling with 
j»* rsoiis accused of criim*. The J^'gislaturc hatl m.ulc a C4inccssi(»n in ci»ii- 
scuiting to allow copi(*s of (h*pi»sitioiis to he rc( eived in li^Mi of parol twidiuice. 
And there did not appear to he any iiisnpcrahh* dith(ailty in the ]iriMlut‘tion 
of (*vitlenc(‘ of this nature before the Knglish magistraU*. This, with 
evidence of identity, was ail that was nM|nircd for the commitincnt t»f a 
fugitive. Her Majesty s (toveriiiueni, hnw'c\i*r, seeing Imw seruMis would 
1 k‘ the evil of an abrogation of the Convention, were prcpareil to «‘onsiiler 
any snggestifuis as to the means of making it mon* ctli-ctive. 

In IStJS a coinmis8i(»n was app<»iiite4l to iin|uire inl«» the state of treaty 
relations as to extradition, wiili a view to sul>stiluting for the |H»licy of 
validating e<'ieh treaty by a scjMiiate statute a more |a*rmanent ami uniform 
j)olicy. 

Ej'tmdlilon Treat u’s are at pre.sent in force with the following f<»reign 
Shates : — 


1»ATK OK OfOiKK IN 


FoUKItiX St.\tk. 

Patk 

Af-gfUliiic JU‘pu1r]i(‘ 

May 

AuMriaHuiigaiv 

I 

ikrlgiUfii 

.May 


July 

Aj»r. 

Aug. 


lira/il .... 

Nov. 

Colombia .... 

Oct, 

Den mark .... 

Mar. 

Kcuudtir .... 

Sejit 

Fmm-i* .... 

Aug. 

„ .... 

Feb. 

(torniany .... 

May 

„ (Foreign lV>Kse/isioii»*) 

May 

Guatemala .• 

July 

Hayti . • . 

1 hu’.. 

Italy 

(Feb. 

iSlay 

Lil>eria .... 

Dec. 

Luxemburg 

Nov. 

Mexico .... 

Sept 


OK Tui.at\ 

(II. AlM-I.VlN'i A(.TH 
K) 'rKKATT. 

•2'2, IHSJI. 

.Uii, 2!», IMSM. 

;j, lsT3. 

Mar. 17, 1874. 

l>o, IHTU. 

July SI, I«7f:. 

Is77, 

Aiiff. I.'l, IM77. 

28, 1887. 

Mav i:i. I8H7. 

27, I8im, 

.S<»v. S7, l«t«. 

1.3, 1872. 

N«.v. SO, H73. 

27, 1888. 

X<.v. SH, 

31, 1873 

.liiiK- in, IK7.'I. 

20, 1880. 

.lime Sfi. IHWi. 

11, 1870. 

Mav 10, 1H7«. 

13, 1858;. 

K< r.. 2S, loao. 

14, 1872. 

.lime 8.'., IH78. 

5, 18514. 

Kvl.. 8, 1H1»5. 

4, 18W>. 

Nov. SO, IKHO. 

7, 1874. 

K.b. r*. 1870. 

5, 187a> 

7, 1873.f 

Mar. 84, 1873. 

1C, I8fi2. 

Mar. 10, 18(M. 

24. 1880. 

Mar. S,1M1. 

7, 1886. 

Apr. 6,1680. 
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Date op Order in Coun- 

Foreion State. Date op Treaty. c?il Applying Acts 

TO Trea^. 

Monaco . Dec. 17,1891. May 9,1892. 

NetherlandK June 19, 1874. Aiij». 6, 1874. 

Orange Free State June 20, 28, 1890. Mar. 20, 1891. 

[By a Cape Act, No. 22 of 1882, extraditifui of uffeuderH from the Orange Free State 
and the Transvaal is regulated independently of treaty (see 30 L. J. 43, 124).] 

Portugal . . . Jnov.SS:} Mar. 3,1894. 

t Prior to the making of this treaty, Portugal had in one case suri'endered a fugitive 
out treaty (Sinclair v. Lord Advocaie, 1890, 17 Rettie, Judiciary CaseSf 38.] 


Roumania . 

<May 

)Mar. 

31, 1893.) 

13, 1894. f 

Apr. 30, 1894. 

Russia 

Nov. 

24, 1886. 

Mar. 7, 1887. 

Salvador . 

June 

23, 1881. 

Dec. 18, 1882. 

Spain 

jJune 

4, 1878.? 

Nov. *27, 1878. 

* iFeb. 

19, 1889. f 

May 28,1889. 

Sweden and Norway. 

June 

26, 1873. 

Sept. 30, 1873. 

Switzerland 

Nov. 

26, 1880. 

May 18, 1881. 

Tonga 

Nov. 

29, 1879. 

Nov. 30, 1882. 

Tunis 

Dec. 

31, 1889. 

May 1, 1890. 

United States 

July 

12, 1889. 

Mar. 21, 1890. 

Uruguay . 

jMar. 

(Mar. 

26, 1884.) 

20, 1891.; 

Mar. 5, 1885. 
Nov. 24, 1892. 


There is no provision in the Extradition Act preventing the Crown from 
concluding a treaty which is to have a retroactive eflect, ix. which is to 
apply to offences coininitted before it is made, or before tlie Acts are applied 
to it by Order in Council. In the case of Jal>ez Balfour his surrender was 
granted, although his ofleneo was prior to the completion of the treaty 
(Clunet, 1895, 289, 800, 321). In the treaty with the United States, 
retroactive effect is expressly excluded in deference to the federal constitu- 
tion, and it is necessary in each case to i)rove that the offence is subsequent 
to the ratification of the treaty (In re AHh/mih, 1892, 8 T. L. K. 283). 

A bill was passed in 1870, known as the Extradition Act, 1870 (33 & 34 
Viet. c. 62), see infra, p. 271; and the statutes by which extradition is regu- 
lated are : The Extradition Act, 1870 (33 & 34 Viet. c. 52) ; the Extradition 
Act, 1873 (36 & 37 Viet. c. 6()) ; and the Extradition Act, 1895 (58 & 59 
Viet. c. 33). 

Sec. 2 of the last of these states that it “ may be cited as the Extradition 
Act, 1895, and shall be construed together with Extradition Acts, 1870 
and 1873 ; and those Acts and this Act may be cited collectively as the 
Extradition Acts, 1870 to 1895.” 

In accordance with the Act of 1870 Orders in Council are made 
applying the Acts to the treaties (supra; and London Gazette, 1883). 

The Orders in Council set out the text of the treaties.^ Those made 
prior to 1890 and still in force are collected in Statutory Rules and Orders, 
Revised, vol. iii. ; and see supra. Those since made are printed in 
Statutory Rules and Orders for the year in which they are made, and are 
also gazetted. 

Procedure of Putting an EaAradition Treaty in force. — Where an arran^- 
ment has been made with any foreign State for the susrender of fugitive 
criminals, it is made (^erative (as above mentioned) by an Order in 
Council directing that the Extradition Acts shall apply in the case of such 
forei^ State. The Order recites the terms of the arrangement,^ and only 
remains in force for the duration thereof. The Order is conclusive 
evidenoe that the arrangement therein recited is in accordance with the 
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Acts, and that they apply to the foreign %State mentioned in the Order, ami 
the treaty is retwl as ineoriK)rated with the Acts (K v. fFilson, 1877, 
3Q. B.I).42). 

ExtraditahU Offenccii,—T\\Q offences which, uiuler the Acts of 1870 and 
1873, are extraditoble, are tlie following (stK* Schedules to the Acts):-- 

^Iiirder, and attempt and conspiracy ti» murder ; manslaughter. 

Counterfeiting and altering money, and uttering emmterfeit or altennl 
money. 

Forgery, counterfeiting, and altering and uttering what is forged or 
counterfeited or altered. 

Embezzlement and larceny. 

Obtaining money or go<Hls by false ]»reten(‘es. 

Crimes by bankrui)t« against Imnkruptcy law. 

Fraud by a Iwiilee, banker, agent, factor, trustee or dirc(*tor. or memlH*r 
or public ofiicer of any company made criminal by any Act for the time 
Ixnng in force. 

^{)C ; abduction ; child-sU^aliiig. 

Burglary and liousebreaking. 

Arson. 

Itobbery with violence. 

Tlire^its by letter or (jtherwisc with intent to extort. 

Piracy by the law of nations. 

Sinking or destn.>ying a vessel at sea. or attemjjling «)r cnns)»iring to <lo so. 

As-saults on board a ship on the high seas with intent to desliYiy life (u* 
to do grievous bodily harm. 

IJevolt or conspiracy to revolt by two or more ikthiujh on iMiunl a ship 
on the high seas against the a\itliority of the master. 

Kidnapjiing ami false imprisonment. 

rerjury, and subornatioti of |*erjury. wiieiher under common or umler 
statute law. 

Indictable oil’cnces under the l^irceny Acts, 18(>1 (24 2r» Viet. cc. 

1)7-100), or any Act or Acts amending or being sulistituteil ft»r the saiiie; 
and any indicUible offence under the hankruj»tcy laws not covered hy the 
firet schedule of the Act of 1S7U. 

Sec. 3 of the Act of 187.> proviilcs also that accessories, both before and 
after the fact, are liable to be a]»prehemled and surnmdered. 

all tliese otlences are necessarily includeil in eviTy treaty, ami 
regard must be had in the case of eacli treaty to the partirular enumeration 
of offence.s in the li.st <»f crimes s|»ecilied. 

On the meaning of the won! , /Vi?/./' (//.?.) in the French version of the 
Anglo-French treaty, -4 cjime iiiv<»lved a jKiint whi/*h was considensl bv 
the Bench Bivision. His exlnwlition wfis demanded hy the Frericn 

Government, irt/rra/iVi, on the ground that lie ha<l lM»en guilty of falsi ficiit ion 
of accounts as a director or secreUiry of a eoinjuiiiy. Falsiiication of hiicIi 
accounts is, and at the time when the Aiigl<»-i'ri‘nch Kxtra/lition Treaty 
was signed and ralilicd, namely in 1873 and 1876, was an off’enc^* by 
English law’ in virtue of the provisions of the l.iirceny Act, 1861. I rider 
certain cireuinsiances it may amount to forgery But Sir John Bridge 
negatived by implication the proposition that it did so in ArUmn case. 
He committed Artofi, however, for e.xtra/lilion under the term fnux in the 
Erench version of the Extradition Treaty. It was c?ontende<J,on proce^lings 
on habeas corpus U) review' his decision, that meant '^forgery, and 
did not^include falsification of accounts. The (.‘rown appeared to be 
reluctant to admit that faux was the equivalent of forgery. But the 
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Queen’s Bench Division held it to be proved as a fact that falsification of 
accounts by a director or secretary of a company is in the eye «f French 
law favx of a limited character under Article 147 of the Code Pinal as to 
t'anui: cn une icriturc de commerce. Arton, then, was guilty of an extradition 
crime, though n(it of forgery, and of fari^x en une icriture de commerce by 
French law. This difterence between the character of the two offences was 
held by the Court to be no bar to his extradition, and his surrender accord- 
ingly took place, the offence being for faux en une dcritiire de commerce, 
([1896] 1 Q. B. 509). 

It is laid down in sec. 19 of the Act of 1870, the only reference in the 
Extradition Acts to persons extradited from a foreign country to, and at 
the instance of, ( Ireat Britain, that where, in pursuance of any arrangement 
with a foreign State, any person accused or convicted of any crime which, 
if committed in England, would be one of the crimes described in the first 
schedule to this Act is surrendered by that foreign State, sudi person shall 
not, until he has been restored, or had an opportunity of returning to such 
foreign State, be liable or tried for any offence committed, i)rior to the sur- 
render, in any ])art of Her Majesty’s dominions other than such of the said 
crimes as may be proved by the facts on which the surrender is gi’ounded. 

It has been decided upon this section that an attachment issued by the 
High Court of Justice for disobedience to an order of the Court in a civil 
action is not an offence within the meaning of the 19th section of tlie 
Extradition Act, 1870. But where a party to an action in the Chancery 
Division was arrested in Paris for a crime under the Extradition Acts, 
and, while in prison in England under the warrant, was served with 
an attachment for disobediencte to an order in the action, it was held that 
the attachment was valid, and that the ])risoner was not entitled to iiis 
discharge until he had cleared his contempt, although he had been acquitted 
of the criminal charge. The judges stated, however, that if a vrarrant had 
been obtained not for the hondji^le purpose of trying a person for a crime, 
but with the indirect object of bringing him within the jurisdiction, so as 
to make him amenable to an attachment in a civil action, it would have 
been an abuse of the process of the Court, and the attachment would have 
been set aside {Pooley v. Whetham, 1881, 15 Ch. D. 435). 

On the other hand, in the Arton case, which was one of extradition from 
Great Britain to France, it was held that where the surrender of a fugitive 
criminal is demanded by the Government of a friendly State for offences 
within the provisions of the Extradition Act, 1870, and of the Extradition 
Treaty with that State, the Court has no jurisdiction to inquire whether the 
demand for surrender is made in good faith and in the interests of justice 
{In re Arton, [1896] 1 Q. B. 108). 

Procedure of Requisitixm. — Extradition is an act between States in which 
their tribunals may co-operate, but it is considered to belong to Governments 
to decide in the first and in the last resort. This principle is recognised in 
the provision of sec. 7 of the Extradition Act, 1870, by which the ^retary 
of State is given power to discharge the arrested fugitive without judicial 
intervention. Continental States to whom the demand is made verify the 
identity of the accused, and decide whether the alleged crime constitutes a 
case for extradition; but, in general, except in England and the United 
States, it is not inquired whether the accusation is well founded. 

Under the Extradition Acts a requisition for the surrender of a fugitive 
criminal of any foreign State who is in, or suspected of being in, the United 
Kingdom, shall be made to a Secretary of State by some person recogni^d 
by the Secretary of State as a diplomatic representative of that foreign 
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State (s. 7 ). The Secretan- of State may, by order under bis liand and 
aeal, eigii^ to a police magistrate that siieli rei|uiaition has been made* and 
require him to issue his warrant for the apprebeiiatoti of the fugitive 
criminal. If, however, lie is of the opinion that the offence is one of a 
political character, he may, if he thinks tit, decline to send such an order, 
and, at any time, may also onler the fugitive criminal to l>e disctiarged 
trom custody. 

The term “<liplomatic rt*pres<*ntative.'‘ for extnidittoiml purfKwes, includes 
consuk-general (s. 7 of Act). Hut any p(i!u*t? nmgislraU' or justice of 
the peace, on information or cotti)ilaiiit, may issue a provisiiaml warrant on 
his own authority if the alleged crime i.** one for whic*h the fugitive could 
l»e imlieted, if he had commit U n] it within the juristiictum t>f the jwrson 
issuing the warrant. Every ]Mdice magistrate or justice of the iieace issuing 
such a warrant must forthwith stuul a re|H>rl of the fact of such issue, 
together with flic evi<lencc an*l informutioii fjr complaint, or cerlitied copu^s 
thereof, to the Secret arv of State, wlio mav, if he tliinks tit, order the 
warrant to Ik* cancelltHl, and the H<*<*used |HU‘Kon U» U* set at liherty ; or, if 
the magistrate or justice of the jieace »loe.H not rcM eive a reply from tli 
Secretarv of State witliin a cerUiin fix<Ml niul reasonahU* time, stating timt 
a nHjuisition has l»eeti made fnr the surreiuler td tlie fugitive, the prisoner 
is U» Ih^ immediately tiisc)iargt‘d <s. S of tlie IS7P Act). 

Muf/iAfrat *', — riitlcr later lr»*aties, the com|H*tciit 
magistrate has luiw he<*u narrnwed to ** sonic |Mdice magistrate in London" 
(Anglo-French Treaty, ISTd. Art. 7). and this in practice has hinm still 
birtiier narrowed down to a |Mili(*e magistrate sitting at the lk»w Street 
Court, lender tlie amending Act of lSlh*». res|K*cting “the rmigistriite hy 
whom, and the place in which, the case nuty he lumrd and the cnminul held 
in ciustmly ” — 

Where a fugitive iTiiniiml Imm»u apjmdieieled in purHusiire of a warmtit iitidvr 
see, 8 of the KxiMditioii Ai l, I *'70, aiui a Si»« rcUrv of SUtc, on representation iimili* )iy 
or f»n Mialf of tin* < riininal, of opinion that his removal for tlie imrjNise of his rase 
lieiiig heard at Bow Sire<*l will U* dangemm* to his life f»r prejinlirial t4* his health, the 
Secretary of SuiU*, if it JipMMrn ti* him consilient with the Order in (’ouncil under the 
Kxtradition Act, IsTO, apjilirahU' l*t flu* luiiy, in his discretion, hy order stating 

the rtfas'in.'* for Much <ipinioii, din*et the ca#»** to Is-' heanl U*h#re such imigiKlnite ctA i» 
naine<l in the order, and at thr ))l.ice m the I’luted Kingiloiti at whieh the criminal waa 

apprelu nded, <»r for the lime U ing IS (.H. I, suKm. I). 

pMvide<l that wdieii the fugitive <’rimtnal is eommitted to pri»>m to await his sur* 
render, the committing magistrate, if of opinion that it will U* <hingtfrous Ui the life or 
pnjudicial to the health of the priiioiier to nunove him to prison, may onler him Ut Ih! 
held in ciisUsly at the ]»lace in which he for the time Isung is, or any otln r place iianifMl 
in the onler to which the iiiagi^traLe think<> he can Is- re.novi^l without danger to his 
life or pnyudice to his health, and while s*) held he shall U- d<’4:niif<i U.» 1 h* in legal 
custody, and the Kxtradition Aets, IS70 and 1K73, shall apply to him as if he were in 
the prison to which he is conimiited, and the forms of warrant inafl under the wiid Arts 
may be varitHl accordingly (s. 1). 

This Act was parsed to meet the caw? of Dr. < V»nieliii« Herx, who wan 
put under arrent in 1893 ut IViurneinoiith, but wan, and contiiiue<I, in «uch 
a state of health tliat he could not l>e removed to I/mtlon te be cxamitietl 
at Bow Street. After a new’ convention with France liad btfen miule ami 
ratified and brought under the Kxtradition Acte, the charge was heard 
{jartly at Bouniemoulh and fiartly at lk»w Stretd, and was dismiiwed on 
May 1, 1896 (31 Imw Journ. 297). 

Proti^j/^nai IkUntum.^Oik subject of proxisioiial detention of 
fugitives on wariant issued by a |mlice magistrate, the British Foreign 
Office on December 28, 1888, addresHed to Mr. Plmlps» United States 
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Minister at London, a note, dated December 28, 1888, to the following 
effect : — 

When the issue of a provisional warrant of arrest is desired, the application should 
be made either to a police magistrate at Bow Street or (in cases where it may be more 
convenient) to any justice of the peace in any part of the United Kingdom, and should 
invariably be supported by an information in writing, to be laid before the magistrate 
or justice by the consul or other accredited agent of the foreign Government, who should 
also produce the despatch, letter, or telegram on which the information is founded (and 
sec U.S. For. Rel. 1889, pp. 462-469). 

The form of warrant for provisional arrest is as follows : — 

Metropolitan Police District^ to wit: 

The information of , of taken on oath this day of , 

in the year of our Lord one thousand hundred and , at the Bow Street Police 
Court in the county of Middlesex, and witliin the metropolitan police district, before 
me, the undersigned, one of the magistrates of the ])olice courts of the metropolis sitting 
at the police court aforesaid, 

Who saith that , late of , is accused [or convicted] of the commission 

of the crime of , within the jurisdiction of , and now 

suspected of being in the United Kingdom. 1 make this application on behalf of the 
Government. 1 produce 

I am informed and verily believe that a warrant has been issued in 

for the arrest of the accused ; that the said Government will demand h extradition in 
due course, and that there are retisonable grounds for supposing the accused may escapt* 
during the time necessary to present the diplomatic requisition for h surrender, and 
I therefore pray that a provisional warrant may issue under the provisions of 33 & 34 
Viet. c. 62, s. 8. 

Proceedings before Police Magisirate . — The Acts provide that the magis- 
trate shall hear the case in the same manner, as near as may be, as if the 
prisoner were accused of a crime committed in this country, and that he 
shall receive any evidence tendered to show tliat the alleged offence is of a 
political character or is one not covered by the Extradition Acts and 
Treaties (Act of 1870, s. 10). 

In the (Vise of a fugitive criminal accused of an extradition crime, if the foreign 
warrant authorising the arrest of such criminal Is duly authenticated and such evidence 
is produced ns (subject to the provisions of this Act) would, according to the law of 
England, justify the committal for trial of the prisoner if the crime of which he is 
accused had been committed in England, the police magistrate shall commit him to 
prison, but otherwise shall order him to be disenarged (s. 10). 

Tiie “ foreign warrant ” mentioned in this section need not set out the 
odence in terms that would strictly satisfy the English definition of some 
extradition crime {Ex parte Ten^az^ 1879, 4 Ex. 1). 63). It will be sufficient 
if it purports to be an official document issued by a Court of competent 
authority, ordering the arrest of the fugitive criminal, and if the evidence 
produced before the magistrate justifies committal for an extradition crime 
{IL V. JojcoU, 1882, 46 L. T. (N. S.) 595 n ; Ex parte Piot, 1883, 48 L. T. 
(N. S.) 120 ; 15 Cox C. C. 208; 47 J- P. 247). A document sealed with 
the seal of the Department of Justice at the Hague, and purporting to be a 
copy of the record or minutes of a certain order or decree of the Criminal 
Court of Justice there, setting forth the charges against the fugitive 
criminal, and authorising his arrest and the proceedings against him, was 
held to satisfy the requirements of this section as to authentication (jR. v. 
Ganz, 1882, 9 Q. B. D. 96). 

Depositions taken in a foreign country, or duly certified copies of the 
same, are, by sec. 14, to be admissible in all proceedings under the Act, 
whether they liave been taken in accordance with our law or not 
{Exparte Caiinhaye, 1873, L E. 8 Q. B, 410). 
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Before ordering commitment for extradition the Bow Street magistrate 
must be^tisfied (1) that the crimes charged are within the treaty, (2) that 
they are crimes against the law of the demanding State, (3) that they 
are crimes within the Extradition Acts of 1870 and 1873, and (4) that 
there is such evidence of guilt as would in an English case warrant a 
committal for trial {In re Avion (No. 2), [1896] 1 Q. B. 509, at 513; 
Ex parte Whulsor, 1865, 34 L. J. M. C. 163; In re Ikllcncontre, [1891] 
2Q.B. 121). 

libere seems to be no jurisdiction to try a fugitive criminal in England 
for any offence not disclosed by the depositions, etc., on which his 
extradition was obtained. In E, v. Jahez IMfour certain counts which are 
challenged as not warranted by the extradition papers were withdrawn by 
the Crovrn, and the trial and conviction proceeded on the counts not open 
to this challenge. The same vievr lias been taken in America on the terms 
of the treaties which are there law without enactment ( U,S, v, EauacJier, 
1886, 119 U.S., 407 ; and in France, Eousqnels case, Clunet, 1896, p. 607). 

In the Meunier case, on an application for a writ of hahem catpnSy it 
was objected among other things that tlie charges depended on the 
uncorroliorated evidence of an acconipli(*e. it was lield that the evidence 
of the accomplice was corroboraU‘d, and, even if it were not, that the 
absence of corrolioration merely affected the weight and not the admis- 
sibility of the accomplice's evidence {In re Meunier, [1894] 2 Q. B. 415). 

If the magistrate orders the prisoner to be committed for extradition, 
he must inform him that he will not be surrendered until after the 
expiration of fifteen days, and that hv has a light to apjdy for a writ of 
habeas corpus (s. 11). 

The right of the jirisoner to apply iov habeas corpus does not arise from 
the Act, but exists at coimiioii law (In re Eesset, 1844, 14 L J. M. C. 17). 
The prisoner is entitled under the Habeas Cor]m8 Act, 1679, to a copy of 
the warrant of commitment. The procedure for obtaining the writ of 
habeas corpus is regulated by the (’rown Oflice Rules of 1886, r. 238. It is 
made by motion in open C(»urt in the Queen’s Bencli l)ivisi(»n, except in 
vacation, wdien it is made by application for a summons. The prisoner 
must make an attidavit in support of the apjdication, and a coj>y of the 
commitment must be jiroduced ((\ O. II. 35). The ordinary course is to 
grant a rule nisi and to argue all the questions involved on showing cruise 
against the rule, and not to present any argument <.ui the return to the 
writ when it has once been ordered to issue (Ex parte Ganz, 1882, 
9 Q. B. 1). 93; 11. v. Portugal, 1886, 16 Q. B. I). 492). No apjieal lies to 
the CV)urt of Appeal from the grant or refusal of the writ (Ex parte Wood- 
hall, 1887, 20 Q. B. IJ. 83»2). But the prisoner is entitled to go the round 
of the Courts or to the Lord Chancellor (Ex parte Widemann, 1866, 14 
L. T. 719 ; In re Pinter, 1892, 17 Cox C. C, 497). The writ is not granted 
if there is any appreciable evidence to support the charge (II. v. Maurer, 
1882, 10 Q. B. D. 513). 

Restrictions on Surrender of Fugitives — Political Offenres . — The following 
restrictions are laid down with respect to political oftences by sec. 3 of the 
xVet of 1870 

A fugitive criminal shall not Ije suiTeiMlen*(l if tluf offeiict* in resnect of which hi» 
surrender is deuiandetl is one of a inJitical chai’acter, or if he prove to tiie satisfaction of 
the jiolice magistrate or the Court Ijefore whom he is brought on Habkas ( Jorpus, or to the 
Secretary of State, that the requisition for his surrender has in fact l>een ma<le with a 
view t^ try or punish him for an offence of a political character. 

A fugitive criminal shall not be surrendered to a forei^ State unless provision is 
made by the law of that State, or bv arrangement that the Tugitive criminal shall not, 
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until he has been restored or had an opportunity of returning to Her Majesty’s 
dominions, be detained or tried for any offence committed prior to nis surrei^er other 
than the extradition crime proved by the facts on which the surrender is grounded. 

A fugitive criminal who has been accused of some offence within English jurisdiction 
not being the offence for which his surrender is asked, or is undergoing sentence under 
any conviction in the United Kingdom, shall not be surrendered until after he has been 
discharged, whether by acquittal or on expiration of his sentence or otherwise. 

The decision in the Castimi case ([1891] 1 Q. B. 149) distinguishes 
between extraditable and political crimes. A number of the citizens of one 
of the cantons of the Swiss Republic having become dissatisfied with the 
administration of the Cantonal Government, and risen against it, arrested 
several menders of the Government and seized the arsenal, from whicli 
they provided themselves with arms, attacked, broke open, and took forcible 
possession of the municipal palace, disarmed the gendarmes, imprisoned 
some of the members of* the Government, and set up a provisional govern- 
ment of their own. On entering the municipal palace, Castioni, who had 
taken an active part in the disturbance throughout, fatally shot with a 
revolver one Rossi, a member of the Government, and escaped to England, 
where he was arrested and committed for extradition on a charge of murder. 
On a motion for Ivahem coi'pm/it was held (Denman, Hawkins, and Stephen, 
JJ.) that the oflence was incidental to, and formed part of, political 
disturbances, and therefore was an offence of a political character within 
the meaning of tlie statute, and the prisoner could not be surrendered, but 
was entitled to l )0 discharged from custody. Hawkins, J., however, observed 
that he entirely dissented from the proposition that any act done in the 
course of a political rising was necessarily of a political character. Not- 
withstanding that a man might join in a purely political lising, yet if he 
deliberately, and as a matter of private revenge, and for the purpose of 
doing injury to another, shot an unoff'euding man, no one could question 
that he would be guilty of the crime of murder ; in such a case the off ence 
so committed could not be said to have any relation at all to a political 
crime. 

A fuller definition of a political ofl'ence was given some years later in 
In re Meunier, [1894] 2 Q. B. 419. (And in In re Fran^ou, 1 Dec. 1892, 
Lord Coleridge and Smith, J., held that destruction of property and life by 
dynamite used by anarchists could not l>e regarded as a political offence 
(Olunet, 1893, p. 481).) A prisoner who had been committed for extradition 
on two charges of causing explosions at a cafe, and at certain barracks in 
Paris, applied for a writ of haheafi corpus. It was proved by witnesses, 
whose depositions were taken in France, as well as by a voluntary state- 
ment on the part of the prisoner, that he was an anarchist. Mr. Justice 
Gave, in delivering judgment against the prisoner, said : 

It appears to me that, iu order to constitute an offence of a political character, there 
must be two or more parties in the State, each seeking to impose the government of their 
own choice on the otlier, and that if the offence is committed by one side or the other 
in pursuance of tliat object, it is a political offence ; otherwise not. In the present case 
there are not two parties in the State, each seekinc to impose the gpvemnient of their 
own choice upon the other ; for tlie ]^rty with whom the accused is identified by the 
evidence, and by liis own voluntary statement, namely, the party of anarchy, is the 
enemy of all governments. Their efforts are directed primarily against the general body 
of citizens. They may, secondarily and incidentally, commit dffences a^inst some 
particular government ; but ^narcliist offences are mainlv directed against private 
citizens. I am of opinion, therefort^ tliat the crime charged was not a jxiliticol offence 
witliin the meaning of the Extradition Acts, and that the writ of hahsas corjpm must be 
refused. * ^ 

The French Government iu 1895 refused an application made by the 
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British Government for the extradition of Patrick Tynan. The fact that 
extradition in France is an executive act» and that the legitimacy of the 
demand is not inquired into in public judicial proceeding, makes the real 
grounds of refusal a matter of surmise. But the ostensible and sufficient 
reason for the refusal was that the crime had been committed fourteen 
years before the application, and therefore, under the Code of Criminal 
Procedure (Art. 637), by which prosecution for crimes is barred after ten 
years from the date of their commission, was no longer, according to French 
law,#punishabla The treaty specially provides that the French law of 
limitation is to be applied to English demands for extradition. See 31 
Joiirn. 528, 589. 

In the Arton case it was further decided that, where the surrender of a 
fugitive criminal is demanded l»y the (iovernment of a friendly State for 
otl’ences within the provisions of the Extradition Act, 1870, and of the 
Extradition Treaty with that State, the Court has no jurisdiction to inquire 
whether the demand for surrender is made in good faith and in the intei'ests 
of justice. It was also held, in the same case, that the i)rovi8ion of sec. 3, 
subs. 1, by which a fugitive criminal shall not l)e surrendered if lie proves 
to the satisfaction of the Court that the requisition for his surrender has 
been made with a view to try or punish him for an oUcnce of a iiolitical 
character, applies only to an ottence of a political character which has been 
already committed (In re Arton^ [1806] 1 Q. B. 108). 

Compare in this connection the resolutions of the Institute of Inter- 
national Law (q,v.) on the distinction of jiolitical from ordinary crimes : — 

Extradition cannot be granted for imrely politic4il crimen or offenceH, nor for violatioiiB 
of the law mixed up witii or connected with j»olitical crimeB or offences, these Ixdng 
designated relative political offences. This, however, only exUaids to crimes not of the 
first gravity in point of morality and ordinary law, such as assjissi nation, murder, 
jioisoning, intentional and premeditated, wounding and mutilating of a serious charat*,ter, 
and attempts to commit crimes of this kind, and attacks uprm ]>roperty by arson, explo- 
sion, and inundation, as well as serious robbery, in jairticular when uccomjmnied by 
armed l iolence. As regards acts committed in the course of an insurrection or of a civil 
war by one or the other of the parties engaged in the struggle and in the interest of the 
cause, they are not extmclitahle unless they constitute an act of odious harbarity or of 
vandalisni, forbidden bv the laws of war, and then only when the civil war has come to 
an end. 

Deeds directed against the foundations of all social organisation, and not only against 
a particular State or against a jjarticular form of government, cannot be viewed as 
{Kilitical offences, as set forth above. (Adopted at Geneva, 1892. See Tahkau gtfn&al de 
VInstiivLt, p. 105.) 

Surrender of Fugitive . — Under sec. 3, subsec. 4, of the Act of 1870 a 
fugitive criminal may not be surrendered until after the expiration of fifteen 
days from the date of his being committed to prison to await his surrender. 
Upon the expiry of the fifteen days, or if a writ of habeas corjnis has been 
applied for, after the decision of the Court as to the writ, the Secretary of 
State, by warrant under his hand and seal, must order the fugitive criminal 
to be surrendered to such person who may, in his opinion, be authorised 
by the foreign State in question to receive the fugitive? criminal (s. 11). If 
the criminal is not surrendered to the duly authorisetl person, and conveyed 
out of the United Kingdom within two months after his committal, a judge 
of the Sujierior •Courts, upon application made to him by the prisoner, and 
upon proof that thfi prisoner has given reasonable notice to tlie Secretary of 
State of his intention to make the application, may order the prisoner to be 
discharged, unless sufficient cause is shown to the contrary (s. 12). If the 
prisoner escapes from the custody of the person duly authorised by the 
foreign Government in question to receive him, it shall be lawful to retake 



278 


EXTRADITION 


him in the same inaiiner as an escaped criminal is retaken who has 
committed a crime within the United Kingdom (s. 11). f 

Grimes committed at Sea, — ^Where the crime in respect of which the 
surrender of a fugitive criminal is sought is committed on board any vessel 
on the higli seas which comes int^) any port of the United Kingdom, the 
following provisions have effect : — 




or Ireland, and any Bheriff or sheriff-substitute in" Scotland, were substituted for the 
police mamstrate throughout this Act, except the part relating to the execution f>f the 
warrant of the police magistrate ; (2) the cnininal may be committed to any prison to 
which the person committing him has power to commit persons accused "of the like 
crime ; (.3) if the fugitive criminal is apprehended on a warrant issued without the 
order of a Secretary of State he shall be brought before the stipendiary niamstrate, 
sheriff, or sheriff-substitute who issued the warrant, or who hfis jurisdiction in the port 
where the vessel lies, or in the place nearest to that ])ort (s. 16). 

Jurisdiction of demandiwj State. — Extradition is granted by Great 
Britain only for acts committed within the territorial jurisdiction of the 
demanding Government, or on its ships on the liigh seas. An offence com- 
mitted on a French vessel on the high seas by a Chinese subject has been 
treated as committed within the jurisdiction of France, and does not afford 
a ground for the surrender of the criminal to China {A.-G. of Howj 
Kong V. Kwolc-a-Siwj, 1874, L. 11. 5 V. C. 170). Ihit where certain 
persons conspired within the jurisdiction of the Government of the 
Netherlands to obtain goods by false pretences in the jurisdiction of the 
Government of Germany, and wrote letters and obtained the goods, and 
extradition of the criminals was demanded by the Government of Germany, 
it was held that they were subject to surrender to that Government as for 
an offence committed within its juri8<liction {B, JaeoU, 1882, 46 L. T. 
595 71 ; and cp. B. v. milim, 1884, 58 L. J. M. G 157). 

Surrender of Subjects. — Great Britain in the surrender of fugitive 
criminals does not distinguisli between subjects and foreigners. Many 
countries decline to carry the principle of the territoriality of crime 
to this extent, and either try the offenders themselves, if the offence is 
punishable under their law, or allow them to escape unpunished. “ There 
seems little reason,” says Mr. Lawrence, “ for a course of action dictated either 
by an exaggerated notion of a citizen’s privileges or by a profound distrust 
of the administration of justice in foreign lands. A case can always be 
watched, and in the unlikely event of its being conducted with manifest 
unfairness, remonstrances can be made. If civilised States have sufficient 
confidence in one another to enter into Extradition Treaties, they ought to 
be willing to surrender their own subjects when occasions arise ” (Jntem. 
Law, p. 239). (Purl. Pap. 1878, C. 2039.) 

In the treaties between Great Britain and Switzerland and Spain, it is 
provided that British subjects shall l)e surrendered for offences committed 
in Switzerland or in Spain, although Swiss citizens and Spanish subjects 
committing offences in England and taking refuge in their own country 
are not to be surrendered, but are to be tried in Switzerland or in Spain, 
as the case may be. A few of the extradition treaties of Great Britain 
contain the provision that neither of the contracting .parties shall be 
bound to deliver up its own citizens or subjects. The treaty with the 
Netherlands contains this provision, and it has been held that the benefit 
of it cannot be claimed by the citizen of a thii'd State whose extradition is 
claimed by the Netherlands {B. v. Cranz, 1882, 9 Q. B. D. 93). 

Under the treaty of 1874 between this country and the Swiss Govern^ 
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inent it was provided that no Swiss sliould be delivered up by Switzerland 
to the government of the Tnited Kingdom, and no subject of the United 
Kingdom should be given up by the Government thereof to Switzerland. 
It has been held that the treaty must be taken to limit the operation of 
the Act, and that no British subject in this country could be surrendered 
to the Swiss Government {E. v. JVilson, 1878, 3 Q. B. 1). 42). 

On the other hand, in the case of the treaty between this country and 
Belgium (May 20, 1876, amended by a declaration of April 21, 1887). 
cont%ining a clause by which it was expressly provided that “ in no case, 
nor on any consideration whatever, shall the high contracting parties be 
bound to surrender their own subjects, whether by birth or naturalisation,*' 
the surrender of a British subject having been demanded by the Belgian 
Government in respect of certain extradition oflences of the commission of 
which there was sufficient 2 >rimd facie evidence to justify his extradition, 
and an order, for his committal being made by a magistrate with a view 
to his surrender, it was held that the accused, although a British subject, 
was a person “ liable to be surrendered *’ within the meaning of sec. 6 of 
the Extradition Act, 1870, and that the order of committal was rightly 
made. Under the provisions of the treaty with Belgium, the ordinary 
proceedings in extradition could be taken in the case of a British subject ; 
it was not necessary that in each pfirticular case the surrender should be 
the result of negotiations between the respective Governments and of an 
exi)re8S consent by the British Government to the extradition (/« re 
Galwey, [1896] 1 Q. B. 230). 

Evidence for km Abroad. — Police magistrates, on the requisition of the 
Secretary of State (Act of 1873, s. 5), arc to take evidence for the purposes 
of any criminal matter pending in any foreign Court, and witnesses may 
l)e compelled to attend in the same manner as if tlm evidence were 
required for an offience committed in tlie United Kingdom. Sec. 24 
empowers foreign States to obtain evidence in the United Kingdom in 
relation to any criminal matter (not of a politicjil character) pending in 
their Courts in manner prescribe<l in 19 & 20 Viet. c. 113. 

Fwjitivc Criniinals in British Posse.mons and Colonies. — Tlu*. Extradition 
Acts when applied by Order in Council (Extradition Act, 1870, s. 17, and 
1895, s. 2) shall, unless it is otherwise provided by such Order, extend to 
every British possession in the same manner as if throughout tliis Act the 
British possession were substituted for the United Kingdom or hmgland as 
the case may require, but with the following modifications: — 

^ (1) The requisition for the surrender of a fugitive criminal who is in, or suspected of 
being in, a British possession, may be made to the governor of that British possession 
by any person recognised by that governor as a consul-general, consul, or vice-consul, 
or (if the fugitive criminal has escaped from a colony or dejH*ndency of the foreign 
State on behalf of which the re<piisition is made) as the governor of such colony or 
dependency ; (2) no warrant of a Secretary of State shall be required, and all ])owerH 
vested in, or acts authorised or required to be done, under this Act, l)y the police magis- 
trate and the Secretary of State, or either of them, in relation tc» the surrender of 
a fugitive criminal, may be done by the governor of the British possession alone ; 

(3) any prison in the British possession may be substituted for a ])riHon in Middlesex ; 

(4) a judge of any Court exercising in the British jwssession the like powers as the 
Court of Queen’s 'Bench exercises in England may exercise the jwwer of discharging a 
criminal when not conveyed within two months out of such British possession. 

• 

It is also provided by the Extradition Acts (1870,8. 18; 1896, s. 2), 
that if— 

By any law or ordinance made by the Legi.slature of any British possession, provision is 
made for carrying into effect within such possession the surrender of fugitive criminals 
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who are in, or BiiBpected of being in, »uch British possession. Her Majesty may, by the 
Order in Council anplying the Extradition Acts in the case of any foreign State, or by 
any sub^uent Order either (a) suspend their operation, or any part thereof, Ivithin anv 
such British possession so far as they relate to such foreign State, and so long as such 
law or ordinance continues in force there ; or (b) direct that such law or ordinance, or any 
part thereof shall have effect in such British po^ssion with or without modifications and 
alterations. 

(In the case of Canada the Imperial Acts are suspended during the 
continuance of the Canada Extradition Act, 1877, by Order in Council of 
1883 (St. R & 0., Revised, vol. i.), and the Orders in Council applying 
the Imperial Acts to subsequent treaties.) 

Under this provisioti many Orders in Council have teen made, of 
which the following is believed to be a complete list : — 


Colony. 

Colonial Law. 

Order in Councii 

Bahamas 

Extradition Act, 1877. 

A-ag. 13, 1877. 

Barbadoes 


„ 1878. 

Nov. 27, 1878. 

Bermuda 


„ 1877. 

Feb. 4, 1879. 

British Quiana . 

(Ordinance, Aug. 3, 1886. 

1 Extradition Ordinance, 1897. 

< Sept. 24, 1886. 
iJuIv 7,1897. 

British Honduras 


„ 1877. 

Feb. 22, 1878. 

British India 

y) 

(India) Act, 1895. 

Nov. 21, 1895. 

Cape of Good Hope . 

»* 

Act, 1877. 

.Ian. 16, 1878. 

Ceylon 

»» 

Ordinance, 1877. 

«Oct. 23, 1877. 
^Feb. 4, 1878. 

Gibraltar . 

»» 

„ 1877. 

July 11, 1877. 

Gold Coast . 


,. 1877. 

Nov. 23, 1877. 

Grenada 

»♦ 

„ 1880. 

Mar. 18, 1880. 

Griqualand West 


„ 1879. 

June 26, 1879. 

Hong'Kong 

>» 

„ 1875. 

Mar. 20, 1877. 

Jamaica 

>♦ 

Act, 1877. 

Nov. 23, 1877. 

Leeward Islands . 


„ 1877. 

Mar. 26, 1878. 

Malta .... 

y> 

Ordinance No. iv., 

1877. June 29, 1878. 

Mauritius . 

)y 

Act, 1877. 

July 11, 1877. 

Natal .... 

)) 

Law, 1877. 

Act, 1874. 

Feb. 4, 1878. 

New Zealand 

»» 

May 13, 1875. 

Queensland . 


„ 1877. 

Mar. 26, 187& 

St. Lucia . 

>» 

Onlinauce, 1877. 

Jan. 16,1878. 

St. Vincent . 

>» 

„ 1880. 

Aug. 6, 1880. 

Sierra Leone 


„ 1878. 

Nov. 27, 1878. 

South Australia . 


Act, 1877. 
Ordinance, 1877. 

Dec. 11, 1877. 

Straits Settlements 


July 11, 1877. 

Tasmania 


Act, 1877. 

Apr. 18, 1878. 

Tobago 


Ordinance, 1880. 

June 28, 1880. 

Trinidad 

i » 

„ 1877. 

„ 1894. 

J July 11, 1877. 
(Nov. 20, 1894. 

Victoria 


Act, 1877. 

May 16, 1878. 

Western Australia 


„ 1877. 

Feb. 4, 1878. 


These Orders in Council are printed in Statutory Rules and Orders, 
Revised, or in the case of Orders since 1889 in the annual volumes of 
Statutory Rules and Orders under the title of the colony affected. 

Besides these provisions there are also Orders in Council as to extradi- 
tion from certain colonies in cases to which the Act of 1870 does not 
apply, Straits Settlements (St. R. & 0,, Rev., vol. vii. p. 436 ; St, R. & 
0., 1896, No. 967). The treaties with China of 1850 {Kwok-a-Sing^s case, 
1875, L. R. 5 P. C. 179\ and with Siam of 3rd September 1883 and 
November 30, 1885, do not fall under the Extradition Acts. 

The extradition of British subjects from places to which the Foreign 
Jurisdiction Act, 1890, and prior Acts apply is regulated by the Orders in 
Council as to foreign jurisdiction affecting these places (see St. R & 0„ Rev., 
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vol. iii., tit “ Foreign Jurisdiction,” and the annual volumes under that title). 
Cyprus ijomes under this provision (see St. E. & O., Rev., vol. iii. p. 415). 
Fugitives from British justice under the Foreign Jurisdiction Acts do not 
apiiear to be within the Extradition Acts. This view lias been taken in the 
Tnited States. 

The Acts are at present defective in that if a fugitive offender 
committed for extradition in a colony passes through the United Kingdom 
en raute to the State of trial the extradition proceedings must be gone 
throiigh again {LongdorCs case, 1896, 31 L J. 252). 

In New South Wales there is no local statute on the subject. 

It is under the Imperial Act of 1870 that French escapees from the French settlement 
of New Caledonia are dealt with. . . . Upon receipt of a requisition from the consul of 
France requiring the extradition of a person supposed to he in the colony, accompanied 
by proof of the conviction of the person to be dealt with of an extmdition crime, anu upon 
production of ap atKdavit stating that it is l)elieved he is at large in the colony, the 
governor, acting according to the powers given in England, issues his warrant for the 
apprehension of the accused. Upon the arrest being made, the prisoner is brouglit befoiv 
the governor, who takes evidence upon oath as to the conviction of the accused of a crime 
for which he may be extradited, and of his sentence not having expired, and if satisfied 
upon these matters commits the judsoner to Darlinghurst gaol, etc. ; the further proceed- 
ings being as prescribed bj^ the Act of 1870 (see Legal Year- Hook of Australasia, article 
by W. J. williamfi, Crown Solicitor for New South Wales). 

Extradition within Brituh Empire, — For extradition between the 
different parts of the British Empire, see Fugitive Ofkkndkus. 

[^Authoritus, — Clarke, A Treatise on the Imw of Extradition, 3rd eil., 
1888 ; Moore, A Treatise on Extradition and Interstate Renditum, 2 vols., 
Boston, 1891; Kirchner, IJ Extradition, London, 1883; Lammasch, 
feriing und Asylrecht, Leipzig, 1887 ; Billot. Traile de lEJxlradition, l^aris, 
1874; Holtzendorff, Die Ansliefernng der Verhreeher and das Asylrecht, Berlin, 
1881; Bernard, TraiU tlUorvjue et pratiym dc ^extradition, Baris, 1883; 
Weiss, Etude sur les conditions de V extradition, Baris, 1880 ; Spears, The laiv 
of Extradition, Boston, 1880; W. B. l..awrence, Etude sar r Extreulition , 
Leipzig, 1880; Etude sur Vextradition en Auf/leterrc, Baris, 1879; 

Calvo, Eictionnaire de Droit Internationcd , Baris, 1 885 ; Vineent-Penand, 
Dktionnaire de Droit International Drive, Baris, 1888; Bradier-Fodere, 
TraiU de Droit International Public, vol. iii., Baris, 1887 ; Kicci, Des effets de 
V extradition, Baris, 1886 ; Lawrence, International Law, I/nidon.] 


Extraordinary Traffic.— See Highways. 


E^ra-territorial Crime.— “No proposition of law can be 
inoi*e incontestable or more universally admitted than that, according to the 
general law of nations, a foreigner cannot be held criminally responsible to 
the law of a nation not his own for acts done beyond the limits of its terri- 
tory. . . (Cockbum, C.J., R. v. Keyn, 1877, 46 L J. Eep. M. C. 17). 
On the other hand, “ a foreigner committing a criminal offence while on 
English territory is equally amenable to English law as a subject, except sci 
far, if at all, as he «may be exempted therefrom by convention or by some 
established rule of thb law of nations ” (Amphlett, J . A., R, v. Keyn, id. supra). 

A British subject who commits a crime or offence outside the Queen’s 
dominions is, like a foreigner, beyond the jurisdiction of the British criminal 
law, exce'^t where by statute otherwise provided. 

The cases in which such crimes or offences committed outside the 
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Queen’s dominions have Ijeen brought within the jurisdiction of the English 
^ Courts, are fixed by the following enactments : — * 

Murder and Manslaughter, — Sec. 9 of Offences against the Person Act, 
1861 (24 & 25 Viet. c. 100), makes provision as to murder or manslaughter 
committed abroad — 

Where any murder or manelaughter shall have been committed on land out of the 
United Kinraom, whether within the Queen’s dominions or without, and whether the 
person killed were a subject of Her Majesty or not, every offence committed by any sub. 
ject of Her Majesty in respect of any such case, whether the same shall amount to the 
offence of murder or manslaughter, or of being accessory to murder or manslaught^, may 
be dealt with, inquired of, tried, determined, and punished in any county or place in 
England or Ireland in which such person shall be apprehended or be in custody, in the 
same manner, in all respects, as if such offence haa been actually committed in that 
county or place ; provided that nothing herein contained shall prevent any person from 
being* tried in any place out of England or Ireland in the same manner as such person 
might have been tried before the jiassing of this Act. 

c 

Offences hy Seamen out of BHtish Terntory. — Under the Merchant 
Shipping Act, 1894 (57 & 58 Viet. c. 60) — 

All offences against property or person committed in or at any place cither ashore 
(»r afloat out of Her Majesty’s dominions by any master, seaman, or apprentice, who at 
the time when the offence is committed is, or within three months previously has been, 
employed in any British ship, shall be deemed to be offences of the same nature 
respectively, and be liable to the same punishments, and be inquired of, heard, tried, 
ana adjudged in the same manner, and by the same Courts, and in the same places as 
if those offences had been committed within the jurisdiction of the Admiralty of 
England (s. 689). 

And where any person being a British subject is c,harged with having committed any 
offen(je on board any British ship on the high seas, or in any foreign port or harbour, or 
on board anv foreign ship to which he does not belong, or, not being a British subject, is 
charged with having committed any offence on board any British ship on the high seas, 
and that person is found within the jurisdiction of any Court in Her Majesty’s dominions, 
which would have luul cognisance of the offence if it had been committed on board a 
British ship within the limits of its ordinary jurisdiction, that Court shall have jurisdic- 
tion to try the offence as if it had lieen so conimittt*d (s. 686). 

Under sec. 689, subaec. 1, whenever any complaint is made to any British 
consular ofticer — (a) that any offence against property or person has been 
committed at any place either ashore or afloat out of Her Majesty’s 
dominions by any master, seaman, or apprentice, who at the time when 
the offence was committed, or within three months before that time, was 
employed in any Britisli sliip ; or (b) that any offence on the high seas has 
been committed by any master, seaman, or apprentice belonging to any 
British ship, that consular ofticer may inquire into the case upon oath, and 
may, if the case so requires, take any steps in his power for the purpose of 
placing the offender under the necessary restraint, and of sending him as 
soon as practicable in safe custody to the United Kingdom, or to any 
British possession in which there is a Court capable of taking cognisance 
of the oftence, in any ship lielonging to Her Majesty or to any of Her 
subjects, to be proceeded against according to law. 

Subsec. 2. The consular officer iiiay order the master of any ship belonging to any subject 
of Her Majesty bound to the United kingdom, or to such British possession as aforesaid, to 
i*eceive and afford a passage and subsistence auring the voyage to any such offender as 
aforesaid, an^ to the witnesses, so that the master be not required to receive more than 
one offender for every one higidred tons of his ship’s registercKl tonnage, or more than 
one witness for every fifty tons of that tonnage ; and the consular officer shall indorse 
upon the agreement of th'e ship such particulars with respect to any offenders or witnesses 
sent in her as the Board of Tr^e r^ire. ^ 

Subsec. 3. Any master of a ship to whose charge an offender has been so committed 
shrill pn his ship’s arriviU in the United Kingdom or in such British possession as aforesaid. 
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give the offisiider into the custody of some }K)lice ofHcer or constable, and that officer or 
constable shall take the offender before a justice of the peace or other inagistrate by law 
eiiipoweretf to deal with the matter p in cases of offences committed on the high seas. 

Subsec. 4. If any master of a ship when required by any British consular officer to 
receive and afford a passage and Rubsiatence to any offender or witness, does not receive 
iiini and afford a passage and subsistence to him, or does not deliver any offender 
committed to his charge into the custody of some |)o]ice officer or constable as herein- 
l^efore directed, he shall for each offence be liable to a fine not exceeding fifty 
pounds. 

Grimes committed in Tei'ritarial Waters. — Sec. 2 of the Territorial Waters 
Jurisdiction Act, 1878(41 & 42 Viet. c. TJ), provides that — 

An offence committed by a person, whether he is or is not a .siil>ject of Her Majesty, on the 
open sea within the territorial waters of Her Majesty’s dominions, is an offence within 
the jurisdiction of the admiral, though it may have been committed onlniard or bv means 
of a foreign shin, and the person who committed such offence may be arrested, tried, and 
punished accordingly. 

By sec. 2 of 4 & 5 Will. iv. c. 26, 1824, the Admiralty jurisdiction over 
“ persons charged with certain offences committed on the higli seas, and 
other places within the jurisdiction of the Admiralty of Kngland,” was 
transferred to the then new Central Cklminal Court. 

Jurisdiction outside. British Dominions. — See Foreign Jukisdtctiox. 
Secs. 6 and 7 of the Foreign Jurisdiction Ac^t, 1890 (52 & 54 Viet. c. 27), 
jirovide that — 

\Vlu‘rc a jHirson is charged with an offence cognisable bv a British ( ’oiirt in n foreign 
country, any person having authority derived from Her Afajestv in that behalf may, ny 
warrant, cause the person so charged to he sent for trial to aiiy hritisb jiossessioii for the 
time being appoint^^d in that liehalf by Order in Council, and upon the arrival of the 
person so charged in that Britisli ]K>sse8sion such criminal Court of that possiission as is 
aiitliorised in tliat behalf by Order in Council, or if no Court is so authorised, by tlie 
supreme criminal Court of that possscssion, may cause him to be kept in safe and ]>ro]»er 
custody, and so soon as conveniently may he may inmiire of, try, and determine the 
offence, and on conviction jnmish the offender according to the laws in force*, in that 
behalf within that possession, in the same, manner as if the offence had been committed 
witliin the jurisdiction of that criminal (Jourt ; 

provided inter alia that 

The Court of the British possession shall lulmit and give, effeci to the law by which the 
allege<l offender would have l)een tried by the Britisli Court in the foreign country in 
which his offence is alleged to have been committed, so far as lliat law relates to the 
criminality of the act alleged to have been committed, or the nature or di*gree of the 
offence, or the punishment thereof, if the law differs in those respect^s from the law in 
force in tliat British possession (s. 6). 

Where an offender convicted before a British Court iu a foreign country has been 
sentenced by that Court to suffer death, jienal servitude, iiiiprisonment, or any other 
punishment, the .sentence shall be carried into effect in such place as may lie directed by 
Order in Council, or he deteiinine<l in accordance Avitli directions given by Order in 
Council, and the conviction and .senUmce shall be of the same force in the place in which 
the sentence is so carried into effect as if the conviction had been imule and the sentence 
liasssd by a competent Court in that place (s. 7). 

niegcd Enlistment . — If any jiersoii without the licence of Her Majesty, 
l>eing a British subject, within or without Her Majesty's dominions, 
accepts or agrees to accept any c.onimission or engagement in the 
military or naval •service of any foreign State at war witli any foreign 
State at peace with Her Majesty, or, whether a British subject or 
not, within Her Majesty’s dominions, induces any other jjerson to accept 
UT agree to accept any commission or engagement in the military 
or naval* service of any such foreign State as aforesaid, he is guilty 
of an offence, and punishable by fine and imprisonment (with or without 
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hard labour), or either (Foreign Enlistment Act, 1890, 33 & 34 Viet. c. 90, 
8. 4). . 

For enactments conceniing piracy and slavery beyond the Queen s 
dominions, see for pimey inter alia 5 & 6 Viet. c. 28, ss. 16-18, and 
7 Will. IV. and 1 Viet. c. 88, ss. 2-4 ; and for slavery, inter alia 53 & 54 
Viet. c. 27 and 36 & 37 Viet. c. 88. 

See Foreign Enlistment; Foreign Jurisdiction; Piracy; Slave- 
Trade. 


Ex Vl term i It I — The interpretation of a term by virtue of its own 
essential meaning, and not by extrinsic evidence, whether the term is used 
in a philological or a legal sense; ejj. in Christopherson v. Bare, 1848, 11 
Q. B. 477, the word “ assault was said to negative, ex vi termini, the idea of 
permission. 


Eyre. — A judicial visitation of the counties by justices appointed 
for the purpose of hearing all pleas {ad omnia placita). In the reign of 
Henry ill., when the eyre system reached its highest development, three 
or four professional judges, together with a noble, a bishop, or an abbot, 
would traverse a group of counties under a general commission. Tliere 
were no regular circuits; the groups of counties varied in arrangement 
from eyre to eyre. At times, notably in the years 1240 and 1241, the 
sittings of the Bench at Westminster were suspended, and the administra- 
tion of the law was carried out entirely by itinerant justices. The most im- 
portant part of the eyre was the hearing of the Pleas of the Crown. A set 
of interrogatories, called the Capi tula Itineris (see Stati’TES of the Realm), 
were delivered by the Crown to tlie judges ; and to these interrogatories 
juries of the different hundreds of each county were in turn sworn to 
make answer. According to their answers ])uni8hment was meted out to 
transgressors. It was a constitutional principle, though one not always 
observed, that an eyre could only lie held once in every seven years. 
There is at least one instance in which an eyre was postponed because the 
necessary interval had not elapsed. In the reign of Edward i. eyres became 
less frequent, and in the reign of Edward in. they fell into ^desuetude. 
The work which had formerly been performed in eyres was gradually 
transferred to the sittings of the justices of assize and justices of the 
peace. 

[Anthority. — See Pollock and Maitland, History of English LawJ\ 


Fabrication-- 

Of j&vMfeTice.— See Forgery. 

Of Tea and Coffee.—^ Coffee ; Tea. 
Of Voting Papers, — See Ballot. 


.Fabric Lands. — The&e were lands given for the rebuilding, 
repair, or maintenance of cathedrals or other churches in ancient times, 
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when it was common to leave by will, moneys, or lands, ad fabrioam 
e^sias reparandam. The Anglo-Saxons called them timber lands. 

They were within the operation of the old laws of mortmain, and are 
now within that of the Mortmain and Charitable Uses Act, 1888 (51 & 62 
Viet c. 42); and by sec. 8 of this Act the exemptions from the provisions 
of former similar Acts contained in any statutes not thereby repealed, were 
to remain in force. The provisions of the Church Building Act of 
43 Geo. III. c. 108 are, thei^fore, still law; and sec-. 1 authorises any 
persoik having in his own right any estate or interest in land, or any 
property of or in goods and chattels, by deed enrolled under 27 Hen. vili. 
c. 16 (Inrolment of Bargain and Sale, now in the Central Office of 
the Supreme Court), or by will duly executed three months before the 
death of the grantor or testator, to vest in any person, or body politic 
or corporate, lands not exceeding five acres, or goods and chattels not 
exceeding £500, towards erecting, rebuilding, repairing, purchasing, or 
providing any church or chapel of the Established Church, or residence for 
the officiating minister and other similar purposes. Infants, and women 
covert without their husbands, are not enabled by the Act. The grantees 
may take as well from persons charitably di 8 ]) 08 ed U) give the same, as from 
others willing to sell their lands, tenements, or chattels, without licence, 
notwithstanding the Statute of Mortmain. 

By 51 Oeo. iii. c. 115, amending the prior Act, the king is empowered to 
grant, for similar purposes, lands in the Duchy of Lancjister not exceeding 
iive acres in one grant ; and the owners, individual or corporate, of the fee- 
simple of a manor are empowered to grant live acres of the waste to the 
rector, vicar, or other minister, for the purpose of erecting or enlarging a 
churcli or chapels of the Church of England, or making or enlarging a 
churchyard, or as glebe lands. See further for the cases, etc. 

[Authority, — Tudor, Charitable TrusU, etc,, 3rd cd., p. 436.] 


Facilities.-^See Railway. 


Facsimile. — Until 1851 it was the practice, and regarded as 
essential for good pleading, to set out in facsimile in an indictment, 
inquisition, or criminal information, any written instrument in re8])ect of or 
by means of which a crime was charged to have been committed. It is 
now sufficient to describe the instrument by any name by which it is 
usually known, or by its purport, and unnecessary to set out a copy or 
facsimile of the whole or any part thereof, or otherwise to describe the 
instrument or its value (14 & 15 Viet. c. 100, ss. 5, 7, 30 ; 24 & 25 Viet, 
c. 98, ss. 42, 43). 

Fact (What is in Law) , — ^The following ai« matters of fact : — 

1. The laws, usages, and customs of foreign countries, includinjg the 
laws of the colonies {Prmm v. European and American Steam Shipping 
(h., 1860, 13 Moo. P. C. 484), of the Channel Islands {Brenan’e case, 
1847, 10 Q. B, 492, ^98), and of Scotland {Urquhart v. Bviterjidd, 1888, 
37 Ch. D. 367, 369, but not apparently the laws of Ireland (^ynolda v. 
Penton, 1846, 3 C. B. 187, per Maule, J., p. 191). A special mode of 
proving dblonial laws is provided by the British Law Ascertainment Act, 
1859 (22 & 23 Viet. c. 63). 
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2. Local and trade customs {Hammer v. Chance, 1865» 4 De G., J. & S. 
626 ; per Oockburu, C.J., in Goodwin v. Bdbarts, 1875, L. E. 16 I5x. 337, 
at pp. 346, 356; notes to Wiggleaworth v. Dallison, 1779, 1 S. L. C. 
528). 

3. By-laws of local authorities and railway companies, Orders of 

Council, and the practice of inferior Courts, except so far as regulated by 
statute (JB. v. University of Cambridge, 1736, 2 Eaym. (Ld.), 1334; see 
Motteram v. S.-E, Rwy, Go,, 1859, 7 C. B. N. S. 58, and various statutes 
providing special modes of proving by-laws). • 

4. Private Acts of Parliament passed before 1851, and private Acts 
passed since that date if expressly so enacted (52 & 53 Viet. c. 63, 
8. 9). 

5. The laws of physical science. 

6. Though the Courts take judicial notice of the territorial and political 
divisions of England and Ireland, the geographical position and situation of 
particular places must be proved as facts {Brune v. Thompson, 1842, 
2 Q. 13. 789 ; R. v. Sympmi, 1738, 2 Eaym. (Ld.), 3379 ; DeybeVs case, 1823, 
4 Barn. & Aid. 242). 

[For attempts to define and analyse the legal conception of “ facts,’* see 
Stephen, Evidence, note to art. 1 ; Holland, Jnri^udence, 2nd ed., p. 80 : 
Best, Evidence, 8th ed., pp. 6 and 1 9.] 

See Jury; Fox’s Libel Act. 


F&Ctort — Definition. — A factor is a mercantile agent who, in the 
customary course of his business as such agent, is intrusted witli the posses- 
sion or control of goods, wares, or merchandise for sale on commission. The 
difference between a factor and a broker is that a factor is intrusted with the 
possession of the goods which he is authorised to sell,and has a special property 
in and lien upon them, whereas a broker is a mere negotiator, and is not, as 
a general rule, intrusted with the possession of the goods, and therefore has 
no such special property or lieu {Baring v. CorHe, 3818, 2 Barn. & Aid. 137 ; 
20 E. E. 383 ; Stevens v. Biller, 1883, 25 Ch. 1). 31). Factors frequently 
guarantee to their principals the payment of the price of goods sold by them, 
and are then said to act under a del credere commission (see Del Credere 
Agent). 

Authority. — Subject to tlie express instructions of his principal, a factor 
to whom goods are intrusted for sale has implied authority to sell them in 
Iiis own name {BaHng v. Coi'rie, supra; Ex parte Dixon, In re Henley, 1876, 
4 Ch. D. 133), on reasonable credit {Houghton v. Matthews, 1803, 3 Bos. & 
Pul. 485, 489 ; Scott v. Simnan, 1742, Willes, 406), at such times and for 
such prices as he thinks best {Smart v. Sandars, 1846, 3 C. B. 380) ; and if 
he sells them in his own name, to receive payment of the price in the 
ordinary course of business, and in accordance with the terms of the contract 
of sale {Drinkkoater v. Goodwin, 1775, Cowj). 251). He has also implied 
authority to give a warranty on the sale of the goods, if it is usual in the 
trade to warrant that particular class of goods {Dingle v. Hare, 1859, 7 
C. B. Jf. S. 146). But he has no implied authority to delegate his employ- 
ment, though acting under a del credere commission {Cochran v. /rZaw, 1813, 
2 M. & S. 301 ; 15 R. R 267 ; Solly v. Rathbone, 1834, 2 M. & S. 298). Nor 
litis he implied authority to barter {Gnemiro v. PeiU, 1820, 3 Barn. & Aid. 
616 ; 22 R R 500) or pledge goods {Martini v. Coles, 1813, 1 M. & S. 140 : 
Guichard v. Morgan, 1819, 4 Moo. K. B. 36), or the bill of lading for goods 
{Newsom v. Thornton, 1805, 6 East, 17 ; 8 E. E. 378), intrusted to him for 
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sale, even for the purpose of meeting bills drawn by the principal on, and 
accepted •by, him, which it was agreed should be provided for out of the 
process of the goods {GUI v. Kymcr, 1821, 5 Moo. K. B. 503; Fielding v. 
Kymer, 1821, 2 B. & B. 639). The principal may, however, be bound, as 
between himself and third persons, by the acts and dispositions of a factor 
ill excess of his actual authority, express or implied. It is a principle of the 
law of agency that third persons dealing with an agent are entitled to 
assume that he has all the usual powers and authorities, and the acts of the 
agent* within the scope of such ostensible authority are binding on the 
principal, notwithstanding any special instructions or limitations given or 
imposed by him, provided that the persons dealing with the agent have no 
notice of such instructions or limitations. And this jirinciple has been 
extended, in the case of factors and other meixjantile agents intrusteil with 
the possession of goods, or of the documents of title to goods, by the Factors 
Acts. See Principal and Agent. 

Duties , — It is the duty of a factor to strictly pursue the terms of his 
authority and instructions (Smart v. Sandars, 1846, 3 V, B. 380), and in 
matters left to his discretion, to act to the best of his judgment for the- 
])rincipar8 benefit (Clarke v. Tipjnnyt 1846, 9 Beav. 248) ; to keep and 
render to the principal just and true accounts of all agency transactions, 
and to keep the moneys and goods of his princiiwil He])arate from his own 
moneys and goods, and from those of other persons (Clarke v. Tippinyy supi*a ; 
Gray v. Haig, 1854, 20 Beav. 219); to keej) each sale Rei)arate and distinct 
from other transactions (Gnerreiro v. 1820, 3 Barn. & Aid. 616; 22 
R. R. 500); to account for goods sold, pay over the proceods, and deliver 
unsold goods to the principal, on demand (Topham v. Draddirk, 1809, 1 Taun. 
572; 10 R. R. 610); to take reasonable care of goods intrusted to him for 
sale (Coggs v. Bernard, 2 Raym. (Ld.) 909, 91 8), and to insure them, if that has 
been the usual course of dealing between him and the jnincijMil (Smith v. 
Lascelles, 1788, 2 T. R. 187 ; 1 R. R. 457). As to the eHto))pel of a factor from 
denying the title of his principal, and as to the duties arising from the 
ftduciary character of the relationshii), and liis general duties as an agent, 
see Principal and Agent. 

Lien , — Every factor has, by implication from custom, a possessory lien 
upon the goods and chattels of liis principal, for the general balance of 
account due to him in his capacity of factor, provided that there is no 
agreement which is inconsistent with such right of lien (Baring v. Corne, 
1818, 2 Barn. & Aid. 137; 20 R. R. 3»83; Godin v. London Assurance Co„ 
1758, 1 Black. W. 103). The general lien of a factor attaches only upon 
goods and chattels of which he obtains possession in tliat capacity (Dixon v. 
Stansfeld, 1850, 10 C. B. 398 : Muir v. Fleming, 1823, Bow. & Ry. N. P. 29), 
and is confined to debts l)ecomingdueand claims arising in the course of the 
agency (Houghton v. Matthews, 1803, 3 Bos. & Pul. 485 : 7 R. R. 815). But 
it extends to all lawful claims of the factor arising in the course of the 
agency, whether in respect of remuneration, or advances, or indemnity 
against losses or liabilities (Hamynondsw, Barclay, 1802, 2 East, 227 ; Fultn^y 
V. Keymer, 1800, 3 Esp. 182 ; Drinkwaier v. Goodwin, 1775, Cowp. 251). The 
lien is excluded if the factor enters into an express agreement which is 
inconsistent therewith ( Walker v. Birch, 1795, 6 T. R. 258 ; Spalding v. 
Jiuding, 1843, 6 Beiv, 376), or if the goods or clwittels are intrusted to him 
for a special purpose inconsistent therewith (Burn v. Brovm, 1817, 2 Stark, 
if. P. 272; 19 R. R. 719; Frith v. Forhes, 1862, 4 I)e G., F. & J. 409 ; 
BrandaS v, Barruett, 1846, 12 CL & Fin. 787). But it is not excluded merely 
because he acts under special instructions to sell in the name of the princii>al, 
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and at a mrticular price, there being nothing in such instructions incon- 
sistent with a right of general lien {Stevens v. Biller, 1883, 25 Ch. I>. 31). A 
factor has no lien upon goods of which he obtains the possession unlawfully 
{Madden v. Kempster, 1807, 1 Camp. N. P. 12), or without the principals 
authority {Taylor v. RoUnson, 1818, 2 Moo. K. B. 730). As to how the lien 
may be extinguished or lost, and as to possessory liens generally, see 
PossEssoKY Lien. 

Right of Factor to sue on Gontra/its of Sale. — A factor, having a special 
property in the goods, has a right to sue in his own name upon contracts of 
sale made on behalf of his principal {Snee v. Prescott, 1743, 1 Atk. 248 ; 
Fisher v. Marsh, 18G5, 6 B. & S. 411). This right, however, ceases on the 
intervention of the principal, and is subject to any right of set-off the 
purchaser may have as against him {SaMer v. Leigh, 1815, 4 Camp. N. P. 
195), except where the factor has a lien on the goods sold. Where the 
factor has a lien on the goods, and sells them in his own name, his right to 
sue the purchaser and compel payment of the price to himself has priority 
to the right of the principal to sue, so long as the claim secured by the lieu 
remains unsatisfied v. Goodwin, 1775, Cowp. 251) ; and a settle- 

ment with or set-off against the ])rincipal cannot be set up by the purchaser 
to the prejudice of the factor’s claim, unless the purchaser was induced 
by tlie conduct of the factor to ))elieve that he acquiesced in a settlement 
being made with tlie principal, or that he (the purchaser) would be entitled 
to such right of set-off {Robinson v. Rutter, 1855,4 El. & Bl. 954; Grke 
V. Kenrick, L. R. 5 Q. B. 340). In such a case, the authority of the 
factor to sue and give a discharge is irrevocable, and is not affected by 
the bankruptcy of the principal {Drinkwater v. Goodwin, supra; Robson 
V. Kemp, 1802, 4 Esp. 233 ; Hudson v. Granger, 1821, 5 Bam. & 
Aid. 27). 

How far Principal bound by a Settlement with or Set-off against Factor . — 
Where a factor sells goods in his own name, and the buyer deals with him 
as a principal, believing him to be selling his own goods, the buyer is 
discharged from liability by a payment to or settlement with the factor in 
any manner which would have operated to discharge him if the factor had 
been selling his own goods {Ranmzotti v. Bowriwj, 1859, 7 C. B. K S. 851 ; 
CoaJtes V. Lewes, 1808, 1 Camp. N. P. 444 ; 10 R R 725) ; and the principal is 
only entitled to intervene and sue on tlie contract subject to any defence, 
including that of set-off, which would liave been available against the factor 
at the time when the buyer first received notice that the factor was not the 
principal in the transaction {George v. Clagctt, 1797, 7 T, R 359 ; 4 B. E. 462 ; 
Borries v. Ottoman Bank, 1873, L. R. 9 C. P. 38; Carr v. Hinchliff, 1825, 7 
Dow. & Ry. K. B. 42; Ex parte Dixon, 1876, 4 Ch. D. 133; Rabonc v. 
Williams, 1785, 7 T. R. 360; 4 R R 463). But the buyer has no 
right, in an action by the principal, to set off a debt due from the 
factor, unless he believed the factor to be selling his own goods and the 
right of set-off accrued before he received notice to the contrary {Semema 
v.Brindey, 1865, 18 C. B. N. S. 467; Fish v. Kempton, 1849, 7 C. B. 
687 ; Cooke v. Eshclby, 1887, 12 App. Cas. 271). See also Principal and 
Agent. 

[AuthorUies . — Bowstead on Agency \ Story on Agency \ Campbell on 
Commercial Agency ; Evann on Principal and Agents 


Factorag^e. — The wages, commissioii, or allowance paid to a Factor 
by a merchant. Jacob, Law Diet 
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Definitions. 




Every place in which any manual labour is exercised by way of trade 
ov for purposes of ^ain in or incidental to the making of any article or part 
of any article, or altering, repairing, ornamenting, or linishing it, or other- 
wise adapting it for sale, is primd fitcic either a “factory” or a “workshop,” if 
the employer of those who work there has the right of access to the place, 
or has control over it. If any machinery moved or worked by steam, water, 
or other mechanical power is used in such manufacture or in aid of such 
manual labour, the place is a “ factory.” If no machinery moved or worked 
by any mechanical ])ower is used there, the place is, speaking generally, a 
“ workshop ” lint to this general rule there are exceptions. Thus jirint 
works, bleaching and dyeing works, earthenware or china works, lucifer 
match works, percussion -cap works, cartridge works, paper-staining works, 
fustian-cutting works, blast furnaces, copper mills, iron mills, foundries, metal 
and indiarubber works, paper mills, glass works, tobacco factories, letterpress 
printing works, bookbinding works, and flax scutch mills, are factories and not 
workshops, whether mechanical jiower is used in them or not. This is 
because all these work places (except hax scutch mills) had been treated as 
“ factories” ])rior to 1878, and it was not desirable to alter the regulations 
affecting them. 

A part of any factory or workshop may be in law a separate factory or 
workshop (F. & W. Act, 1878,8. 93); thus, if two distinct manufacturing 
processes or handicrafts be carried on within the same close or curtilage, 
the premises may be treated as two factories, or two workshops, or as a 
factory and a workshop. A factory or a workshop is not necessarily a 
building ; it need not be roofed over ; it may be in the open aii*. (The 
decisions in Kent v. Astley, 1869, L. li. 5 Q. Ik 19 ; 39 L. J. M. C. 3 ; and 
Redyrave v. Lee, 1874, L. E. 9 Q. B. 363, are no longer law; see F. & W. 
Act, 1878, s. 93.) Thus, a shipbuilding yard, a quarry, or a pitbank is a 
factory, if steam or other mechanical power be used there ; if not, it is a 
workshop. So docks, wharves, quays, warehouses, and buildings in con- 
struction or under alteration are now factories for certain purposes (F, & 
. Act, 1895, 8. 23)^ A rope works, in which the yarn is twisted into rope 
twine by steam or Vater power, is a factory ; on^ in which the yarn is 
twisted by a hand-wheel is a workshop ; so with cement works. Factories 
and workshops belonging to the Crown may, in case of any public emergency, 
be exemptftd by a Secretary of State from the operation of the Acts to the 
<^xtent and during the period named by him. The children attending any 
VOL. V. 19 
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recognised efficient school may be taught any art or handicraft there without 
the school becoming technically a “ workshop." If, however, the school exists 
solely for the purpose of teaching children or young persons an art or 
handicraft {e.g, a plait school or a lace school), it will, it is submitted, still 
be a workshop (Beadm v. Parrott, 1871, L. K. 6 Q. B. 718). But a private 
house or room in which a family dwell, and work at straw-plaiting, pillow- 
lace making, or glove making, or (by order of a Secretary of State) other 
handicrafts of a light character, is not a workshop (F. & W. Act, 1878, 
8. 97). Nor is a private house or room in which a family dwell, end do 
manual labour occasionally, provided such labour is exercised only at 
irregular intervals, and does not furnish the whole or principal means of 
living to such family (F. & W. Act, 1878,8. 98). 

At the end of 1896 there were 83,095 factories and 110,234 workshops 
on the registers of H.M. Inspectors of Factories at Whitehall. And the 
Home Secretary may by order direct that different branches w departments 
of work may, so far as regards the period of employment of children, young 
persons, and women, be treated as if they were different factories or work- 
shops (F. & W. Act, 1895, s. 39). Two such Orders have been made, dated 
respectively February 11, 1896, and March 27, 1897. 

Te^adiU and non- Textile Facteyrm. — Factories are now divided into two 
distinct classes, textile and non-textile. The ex 2 )res 8 ion “ textile factory " 
means any place or premises in which steam, water, or other mechanical 
power is used to move or work any machinery employed in i)reparing, 
manufacturing, or finishing, or in any process incident to the manufacture 
of cotton, wool, hair, silk, flax, hemi>, jute, tow, china-grass, cocoa-nut fibre, 
or other like material, either separately or mixed together, or mixed with 
any other material, or any fal)ric made thereof. It does not, however, 
include ijrint works, bleaching and dyeing works, lace w’arehouses, i)aper 
mills, flax scutch mills, rope works, or hat works. 

The ex 2 )re 88 ion non -textile factory" means (1) any j^rint works, 
bleaching and dyeing works, earthenware works, lucifer match works, 
percussion-cap works, cartridge works, paper-staining works, fustian-cutting 
works, blast furnaces, copper mills, iron mills, foundries, metal and india- 
rubber works, paper mills, glass works, tobacco factories, letterpress print- 
ing works, bookbinding works, and flax scutch mills. 

(2) Also any hat works, rope works, bakehouses, lace warehouses, shij)- 
building yards, quarries, and pitbanks, in which steam, water, or other 
mechanical power is used in aid of the manufacturing process carried on 
there. 

(3) Also any premises in which any manual labour is exercised by way 
of trade or for purposes of gain in or incidental to the following 
purposes : — 

(d) The making of any article or of part of any article ; or 

(5) The altering, repairing, ornamenting, or finishing of any article ; or 

(c) The adapting for sale of any article, 
and in which steam, 'water, or other mechanical power is used in aid of the 
manufacturing process carried on there (F. & W. Act, 1878, s. 93). 

“ Child " means a person under fourteen ; but a child of thirteen \vho 
has obtained from the proper school authority a certificate of having 
attained the necessary ^standard of in-oficiency in 'reading, writing, and 
arithmetic, or of previous due attendance at a certified efficient school, 
is to be deemed a young person (F. & W. Act, 1878, ss. 26, 30, 96). 

**Toung person" means a person who has ceased to be a child, but is 
under eighteen. 
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<« Woioan ” means a female wbo is over eighteen. 

“Night” means the period from 9 p.m. to 6 a.m. (F. & W. Act, 1878, 
8. 96). 

“ Machinery ” includes any driving strap or l>and. 

“Process” includes the use of any locomotive (F, & W. Act, 1891, 
8. 37). 

“ Mill-gearing ” comprehends every shaft, whether upright, oblique, or 
horizontal, and every wheel, drum, or pulley by which the motion of the 
first moving power is communicated to any machine appertaining to a 
manufacturing process (F. & W. Act, 1878, s. 96); it therefore includes 
every wheel which aids in the manufacturing priH'ess, except the operative 
wheel {Holmes v. Clarke, 1861, 6 H. & N. 349 : 7 H. & N. 937). 

II. Inspection and Contkol. 

All factories and workshops are now regulated by the four Factory and 
Workshop Acts, passed in 1878, 1883, 1891, and 1895 respectively (41 Viet, 
c. 16 ; 46 & 47 Viet. c. 53 ; 54 & 55 Viet. c. 75 ; 58 & 59 Viet. c. 37). The 
first of these codified and repealed the whole of tlie pre-existing law on the 
subject ; but the Ititer Acts, especially that of 1895, liave introduced so many 
important changes that it would be well if the four Acts were at once con- 
solidated. The provisions of these Acts are enforced by a small army of 
insiiectors appointed by the Home Secretary, four of whom are ladies, with 
a chief inspector (B. A. Whitelegge, Esq., M.D.) and six superintending 
iiis])ector8 at their liead. These inspectors are also charged with the duty 
of enforcing the Truck Acts, 1831 to 1890, in their respective districts 
(50 & 51 Viet. c. 46, s. 13; 59 & 60 Viet, c, 44, s. 10; and see Tkuck 
Acts). 

An inspector may enter, inspect, and examine any factory or workshop, 
and any part of it, at all reasonable times by day and by night. He may 
enter by day any place which he has reasonable cause to believe to be a 
factory or workshop (F. & W. Act, 1878, s. 68). He may take a constable 
with him into any factory or workshop in which he has reasonable cause 
to apprehend that he will be obstructed in the execution of his duty 
(ibifl. and F. & W. Act, 1895, s. 45). If he thinks that tliere is on the 
premises any drain or water-closet out of order, or any otlier nuisance 
which is remediable or punishable under the Tublic Health Acts, and not 
under the Factory and Workshop Acts, he may take with him into the 
factory or workshop the medical officer of health or tlie in8[)ector of 
nuisances for the district (h\ & W. Act, 1878, s. 4). An inspector of 
factories may examine any person wlioin he finds in any factory or work- 
shop, and require him or her to sign a declaration of the truth of the 
matters respecting which he or she is so examined. Any person obstruct- 
ing the inspector, or refusing to answer his (juestions, is liable to a penalty 
(F. & W. Act, 1878, s. 68). Everyone who opens a new factory or work- 
shop, or converts a workshop into a factory, must within one month serve 
written notice of the fact on the inspector for the district (F. & W. Act, 
1878, 8. 75 ; 1891, s. 26 ; 1895, ss. 41, 44 (1)). 

The chief inspector also appoints a certifying surgeon for each district, 
whose duties are to* examine children and young persons, and certify that 
they are fit for the* proposed employment, and* also to investigate and 
reixirt on accidents occurring in any factory or workslioj> (F. & W. Act, 
1878, ss. 27, 28, 29, 32, 71 ; 1895, s. 18). 

Abstracts of the provisions of tlie Factory and Workshop Acts are 
issued by the Queen’s printer, and the abstract prescribed for each particular 
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kind of factory or workshop must be kept constantly affixed in some 
prominent position on the premises, where it can be easily read by the 
persons employed. With it must be exhibited notices stating the name 
and address of the inspector for the district to whom any complaint or 
notice should be sent, tlie name and address of the certifying surgeon, the 
number of persons who may lawfully be employed in each room of the 
factory or workshop without overcrowding, the hours for which women, 
young persons, and children are employed, tlic time allowed for meals, ami 
the name of the public clock by which these hours are regulated (F.,& W. 
Act, 1878, ss. 76, 78; 1895, ss. 1 (3) and 40). 

In addition to tlie provisions of the four Factory and Workshoji Acts 
and the Truck Acts, whenever the Home Secretary certifies that any 
machinery or process or particular description of manual labour used 
in a factory or workshop (other than a domestic workshop) is dangerous or 
injurious to health, or dangerous to life or limb, either generally or in the 
case of women, children, or any other class of persons, or that the provision 
for the admission of fresh air is not sufficient, or that the quantity of dust 
generated or inhaled in any factory or workshop is dangerous or injurious 
to health, the chief inspector may serve on the occupier of the fa(‘tory or 
workshop a notice in writing, either proposing such special rules, or 
requiring the adoption of sucli special measures as a])pear to tlie cliief 
inspector to be reasonably practicable, and to meet the necessities of the 
case. If within twenty-one days after receipt of such notice the occupiei’ 
raises no objection, the special rules will at once come into force. If he 
objects or proposes modifications, his objections or suggestions will be 
considered by tlie Home Secretary, who may assent to them. If he does 
not, the matter may be referred to arbitration (F. & W. Act, 1891, s. 8). 
The workmen are entitled to be represented on such an arbitration (F. & 
W. Act, 1895, 8. 12). The award will settle what special rules shall come 
into force, or what requirements must be complied with. And as soon as 
such special rules are thus established, they will be binding on employer 
and employed alike ; and printed cojiies of them must be posted up in con- 
spicuous places in the factory or workshop. They can be subsequently 
amended (F. & W. Act, 1891, s. 10). If any person, whether master or 
workman, acts in contravention to any special rule, or fails to comply with 
it, he will be liable on summary conviction to a fine not exceeding £10 
(F. & W. Act, 1891, s. 9). 

But it must be borne in mind that none of the provisions of the Factory 
and Workshoj) Acts apply to — 

(i.) Any young person, being a mechanic, artisan, or labourer, working only in 
repairing either the macliinery in, or any part of a factory or workshoj). 

(ii.) The i>rocess of gutting, salting, and packing tish immediately on its arrival in 
the fishing boats (F. & W. Act, 1878, s. 100). 

(iii.) The process of cleaning and preparing fruit, so far as is necessary to prevent 
spoiling, on its arrival at a woAshop in June, July, August, and September (F. & W. 
Act, 1891, 8. 32). 

(iv.) Tlie occupations of straw-plaiting, pillow-lace making, and glove making (F. & 
W. Act, 1878, 8. 97). 

(v.) Manual labour exercised in a private house or room by the family dwelling 
therein, or any of them, provided it is exercised at irregular intervals, ana does not 
furnish the whole or ])rincif»al means of living to such family (F. & W. Act, 1878, 
8. 98). 

(vi.) The employment of women in flax scutch mills, which are conducted on the 
system of not employing cither children or young uersons therein, and, which are 
worked intermittent^, and for periods only which ao not exceed in the whole six 
months in any year (F. & W. Act, 1878, s. 62). 
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III. Sanitary Provisions. 

All factories, whether textile or non-textile, must be kept clean ainl 
free from all effluvia from any drain, privies, or other nuisance ; and must 
he ventilated so as to render Iiarmless, so far as practicable, all gas, dust, 
etc., that may be generated in the course of the manufacture (F. & \V, Act, 
1878, s. 3). Where necessary, the inspector may order a fan or other 
ventilating contrivance to be used (ibid, s. 36 ; 1895, s. 33). 

All inside walls of rooms, and all ceilings or toi)8 of rooms, and all 
passages and staircases in any factory (unless in the cnse of any non-textile 
factory a special exemption has been granteil) must be limewashed every 
fourteen montlis, or, if they have been pjiinted with oil or varnished witliin 
seven years, must be washed every fourteen months (F. & W. Act, 1878, 
s. 33; 1891, ss. 3, 4). All bakehouses must be limewashed every six 
months. See Bakehouse, vol. i. j). 466. 

In all factories and workshops sutlicient sanitary conveniences, with 
separate accommodation for each sex, must be provided (F. & W. Act, 1895, 
8. 35). Whenever lead, arsenic, or other poisonous substance is used, 
suitable washing conveniences shall be provided. See />as7, p. .*J05, Whdf 
Lead BW..S. Aaequate measures must be Uiken to secure and maintain 
a reasonable temperature in each room, and to avoid any excess of humidity 
in the air (F. & W. Act, 1895, ss. 31, 32). 

No cliild, young person, or woman may he employed in any textile 
factory where wet spinning is carried on, unless sullicient means are 
provided for ] protecting the workipeoplc against being wetted, and, where 
hot water is used, for jpreventing the esc^ipe of steam into the room in 
which they work (F. W. Act, 1878, s. 37). 

Overcivwdiwf . — No factory (»r worksliop may ]>e overcrowded while 
work is carried on tluu'ein so as to be dangerous or injurious to the health 
of the persons employed therein (F. W. Act, 1878, s. 3, as amended by 
1891, 8. 5). What amount of overcrowding was dangerous or injurious 
was formerly a question left to the cliscretion of the Ck)urt in each 
case. But now a more precise meaning has been given to the word 
“overcrowding’* by see. 1 of the F. & Act, 1895. There must in no 

case be less than 250 cubic feet of sjpace for each worker in a room, and 
400 cubic feet during overtim(». The Home Secretary may, liowever, 
modify this proportion for any period during whicli artificial light other 
than electric light is employed, or he may raise the figure in respect of any 
iKirticular manufacturing process or handicraft. A notice must be affixed 
in a prominent position in every factory and worksho]i stating how many 
l)eople may be employed in eacli room. 

All these provisions as to cleanliness, overcrowding, ventilation, 
limewashing, etc., are enforced in the case of factories by the inspectors of 
factories; in the case of workshops by the officers of the lowil sanitary 
authority, or, if they make default, by the Home Secretary. 

IV. Safety of the Workfeofle and the TunLic. 

The Factory and Workshop Acts contain many most valuable provisions 
for securing the safety of the fiersons employed, and also of the public. 
Thus, it is provided^ that in every factory, whether textile or not, every 
hoist or teagle, and every fly-wheel directly conflected with the steam or 
water or other mechanical power, whether in the engine-house or not, and 
every payt of any water-wheel or engine worked by any such power, must 
be securely fenced. Every wheel-race, not otherwise secured, must be 
securely fenced close to the edge. 
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All dangerous parts of the machinery and all parts of the ''mill- 
gearing ” must either be securely fenced, or be in such a positibn or of 
such construction as to be equally safe to every person as they would be 
if securely fenced (F. & W. Act, 1878, s. 5, as amended by 1891, s. 6, 
and 1895, s. 7). A very wide interpretation has been placed upon this 
section (lied^rava. v. Lhyd <fe [1805] 1 Q. B. 876 ; Hindle v. Birtvnstlc^ 
[1897] 1 Q. B. 192). 

No person may work between the fixed and traversing i)art of any 
self-acting machine, except when the machine is stopped with the 
traversing part on the outward run (F. & W. Act, 1895, s. 9). 

A child may not clean any part of the machinery while it is in motion 
by the aid of steam, water, or other mechanical power (F. & W. Act, 
1878, s. 9). 

A young person may not clean any dangerous part of the machinery 
in motion (F. & W. Act, 1895, s. 8; Pearsoyi v. Belgian Mills Co., [1896] 
1 Q. B. 244). 

A young person or woman may not clean any “ mill -gearing ” while in 
motion (F. & W. Act, 1878, s. 9). 

On the application of an insi>ector,a Court of summar)> jurisdiction may 
order that work shall cease on dangerous premises, or may prohibit the 
use of any machine dangerous to life or limb (F. & W. Act, 1895, ss. 2, 4). 

Accidents. — Whenever an accident occurs in any factory or workshop 
which prevents the injured person, on any one of the three working days 
next after the occurrence of the accident, from being employed for five 
hours on his ordinary work, written notice must be sent to the inspector 
for the district (F. & W. Act, 1895, s. 18). 

If the accident is fatal, or is produced either by machinery moved by 
power, or from a vat, pan, etc., containing hot liquid, molten metal, or other 
substance, or from explosion, or from e8c?a|)e of gas, steam, or metal, notice 
must also be sent to the certifying surgeon {ibid.). 

Cases of lead, phosphorus, and arsenical poisoning, and anthrax, must 
also be reported to the inspector and the certifying surgeon (F. & W. Act, 
1895, 8. 29). 

Every occupier is required to keej) a register of accidents, and enter the 
details of every accident within one week of its occurrence (F. & W. Act, 
1895, s. 20 ; see also F. & W. Act, 1878, ss. 32, 82 ; 1891, s. 22 ; 1895, 
88. 13, 19, 21, and the Notice of Accidents Act, 1894, 57 & 58 Viet. c. 28, 
ante, vol. i. p. 65). The provisions of the Workmen's Compensation Act, 
1897 (60 & 61 Viet. c. 37), also apply to factories (s. 7) ; see Employers' 
Liability, ante, p. 10. 

Fire. — Sufficient provision must be made for escape in case of fire. 
The doors must not be so locked or fastened that they cannot be easily and 
immediately opened from inside. Every new factory or workshop must be 
built either with sliding-doors or doors that open outwards (F. & W. Act, 
1891. s. 7; 1895,8. 10). 

Outworkers. — By the Act of 1895, an attempt is also made to make the 
employer responsible for the condition of the place in which his work is 
done by outworkers. If an inspector gives the employer notice that any 
such place is dangerous or injurious to health, he must cease within a 
month to give out work •to be done in that place, or lie will be liable to a 
fine, unless the place has in the interval ceased to be dangerous or injurious 
(s. 5). And, in particular, if any employer causes or allows wearing apparel 
to be made, cleaned, washed, or repaired in any dwelling-house, or building 
occupied therewith, whilst any inmate of the dwelling-house is suffering 
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from scarlet fever or smallpox, then, nnless he proves that he was not 
aware ot the existence of the illness in the dwelling-house, and could not 
reasonably have been expectetl to become aware of it, he will be liable to a 
fine not exceeding £10 (s. 6). And the duty is also imposed on the occupier 
of every place from which working appirel is given out to be made, ana of 
every factory or workshop in which wearing apjmrel, electi-o-plate, files, 
cabinets, furniture, or iiidiolsteiy is made, and also on every contractor 
employed by any such occupier, to keep a list in the prescribed form of the 
nam^ and addresses of all outworkers employed by him. These lists are 
to be open to the inspection of any inspector of factories, and of the officers 
of the local sanitary authority ; and copies of them, correct uj> to date, must 
be sent to the inspector on or before the Ist March and the Ist September 
in each year (F. & W. Act, 1891, s. 27 ; 1895, s. 42). 

V. Employment of Ciiildken, Young Persons, and Women. 

No child under the age of eleven years may be employed at all in any 
factory or workshop (F. & W. Act, 1891, s. 18), nor any cliild who has not 
passed the standard prescribed by the local autliority (48 & 44 Viet. e. 28, 
s. 4). Children above eleven, who have passed that standard, ma} be 
employed, but only on the half-time system, either in morning and after- 
noon sets, or else on alternate days (K. & W. Act, 1878, s. 28). When 
not at work, they must attend day schools regularly, and tlu*. emidoyer 
must obtain every week a certificate that each child in his emidoy has so 
attended, which must be shown to the inspector when re<|uired (s. 24). 
Where a child works on alternate days only, hv. may he employed for as 
many hours as a young i)er8on ; but never on two successive days or on the 
same day of the week in any two successive weeks. 

It is the duty of the parent or guardian of the child to see that In? attends 
a recognised eilicient school, once on each work-day, if the child works in a 
morning or afternoon set; twice on every alternate work-<lay. if the child is 
employed on alternate days. If a child has not made the requisite number 
of attendances in any week, he is not to be employed till he has made up 
the required mimljer (s. 28). 

No child or young j)ersou under sixteen may l>e enqdoyed without a 
certificate of fitness from the certifying surgeon of the district ; and when a 
child becomes a young jjerson, a fresh certificate of fitness is necessary 
(F. & W. Act, 1878, 88, 27-80 ; and see 1891, s. 20 ; 1895, s. 40). 

No young ])er8on or woman may be employed (as a rule) for more than 
twelve hours, of which there must be allowed for meals not less than two 
hours in a textile factory, and not less than one and a half hours in a non- 
textile factory or w’orkshoj); in either case one hour of meal- time must be 
before 8 p.m. On Saturdays they must have at least half an hour during 
the morning for meal-time, and a half-holiday, cominencing in some (mses 
at 12.80, in others at 1, but never later than 2 p.m. if work began at 
0 a.ni. But see F. & W. Act, 1878, ss. 40, 47 ; 1891, s. 15. On Sundays, no 
child, young j)erson, or woman may be emj)loyed at all in any factory or 
workshop (F. & W. Act, 1878, s. 21); except in the case of Jews (see jmt, 
p. 299), and in the Ciise of a male young person of at least fourteen years 
of age w^orking in^day and night shifts (Md. s. 58). 

The periods during which children, young persons, and women are 
employed in any faetcjiy or workshop must be clearly stated on a table 
prefixed to the notice, which, as we have seen (ante, p. 292), must be fixed 
up in conspicuous place in every factory and workshop. No child, young 
person, or woman may be employed in any factory or workshop except 
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during the perirxl of employment shown in that table. Tlie period shown 
on the table cannot be altered until notice of the alteration has been served 
on the inspector and also fixed up on the premises (F. & W. Act, 1878, s. 19). 

No young person or child may be employed in any part of a factory or 
workshop in which either the process of silvering mirrors by the mercurial 
process or the process of making white lead is carried on. 

No child or female young person may be employed in any part of a 
factory in which the process of melting or annealing glass is carried on. 

No girl under the age of sixteen years may be employed in any factory 
or workshop in which is carried on the business of making or finishing bricks 
or tiles, other than ornamental tiles ; or of making or finishing salt. 

No child may be employed in any part of a factory or workshop in 
which any dry grinding in the metal trade or any dipping of lucifer matches 
is carried on (F. & W. Act, 1878, s. 38 and Sched. 1.). 

In workshops conducted on the system of not emjdoying children and 
young persons, after due notice given by the emiJoyer to an inspector, 
women may work for a specified period of twelve hours between 6 a.ni. and 
10 p.m. on an ordinary working day, and of eight hours between 6 a.m. and 
4 p.in. on Saturdays. But there must be allowed to each nvoman for meals 
and absence from work during such period one hour and a half on each 
ordinary working day, and on Saturday not less than half an hour (F. & W. 
Act, 1891, 8. 13). But no work may be done on Sunday. 

All necessary particulars respecting the children and young ijersons 
employed must be entered in the prescribed register-book, together with 
information as to lime washing, accidents, etc. 

Holidays , — The Acts also contain minute provisions as to holidays. 
These are, as a rule (in England and Wales), Christmas Day, Good Friday, 
and the four Bank holidays. But for each of these days another holiday 
or two half-holidays may be substituted, provided due notice of the alteration 
be given by the employer a fortnight beforeliand, and that one-half of such 
substituted holidays be between 15th March and Ist October. Such notice 
must be sent to the inspector and al8(» fixed up on the premises. All 
children, young persons, and women in tlie same factory or workshop must, 
as a rule, liave the same days for holidays (F. & W. Act, 1878, ss. 22, 49, 
50 ; 1891, a. 39 and Sched. II. ; 1895, s. 17). 

No employer may knowingly allow any woman to return to work within 
four weeks after she has given birth to a child (F. & W. Act, 1891, s. 17). 

Piece-work , — In textile factories every person paid by the piece shall 
have supplied to him with his work sufficient particulars to enable him 
to ascertain the rate of his wages. In the worsted and woollen trades the 
particulars appliciable to weavers’ work must also be posted on a placard 
(F. & W. Act, 1895, s. 40 (1)). The Secretary of State has power to extend 
this section to non-textile factories and workshops, and has extended it 
(with some modifications) to manufactures of handkerchiefs, aprons, 
pinafores, and blouses (Order of April 22, 1897, No. 309), of steel and iron 
cables, chains, anchors, and grapnels {London Gazette for August 17, 1897, 
p. 4611), of locks, latches, and keys {ibid, p. 4812). If any worker discloses 
such particulars to anyone for the purpose of divulging a trade secret he 
will be liable to a penalty. # 

VI Meal-Times. 

Children, young persons, and women must all have the same meal- 
times, and must not, during meal-times, be employed in any manner, or be 
allowed to remain in any room in which a manufacturing process or 
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handicraft is being then carried on, except in the cases specified in Part 11. 
of Schedf III. U> the Act of 1878 (ss. 39, 52). 

No child, young jHjrson, or woman may lx‘ employed continuously for 
more than four and a half hours in a textile factoiy, or for more than five 
hours in a non-textile factory or a workshop, \rithout at least half an 
hour's interval for a meal or rest. But see sec. 48. In a textile factory, 
however, a five hours' spell is sometimes permitted ; see Special JixceptionSf 
jwstf p. 299. 

No child, young person, or woman may take a meal, or remain during 
the times allowed for nic^ils, in the jwirts of the factories and workshops 
hereinafter specified, viz. : — 

1. In the case of glass works, in any ]iart in which the materials are mixed. 

2. In the case of ^lass works where Hint glass is made, in any jairt in which the 
work of grinding, cutting?, or jiolishing is carried on. 

3. In the cinfe of lucifer match works, in any iwirt in which anv manufacturing 
pm ess or handicraft (except that of iMittin^ the wood) is usiially carried on. 

4. In the case of earthenware works, in any part known or used as tli]>pers’ house, 
dippers’ drying nxini, or china scouring r<Kuii. 

fi. In any ]>art of a factory or worksho]» in which jairt wool or hair is sorted .ii- 
dusted, or in which I’ags are sorted, dusted, or ground. 

6. In any jMirt of a textile factory in which i»art gassing is carried on. 

7. In any part of a printwork, hleachwork, or dyework in which part singeing is 
carried on. 

8. In any part of a factory or workshop in which part of any of the following 
processes are carried on : — 

(Irinding, glazing, or polishing on a wheel. 

Krass-castiiig, typefomiding. 

Dipping metal in aquafortis or other acid solution. 

Metal bronzing. 

Majolica painting on earthenware. 

(.’atgut cleaning and reiiairing. 

(’utting, turning, polisiiiiig bone, ivory, pearlshell, snailshell. 

9. In any factory or workshop in which chemic als cu* artificial manures are manu- 
factured, except in any room used solely for meals. 

10. In any factory or workshcjp in which white lead is manufactured, excej»t in any 
r(K)in thereof used solely for impale. 

11. In any i»art of "a factory cn- workshoji in which part dry powder or dust is used 
in any of the following processes : — 

Lithographic printing 

I’laying-card making. 

Fancy T>ox making. 

Paper staining. 

Almanac making. 

Artificial flower making. 

Paper colouring and enamelling. 

(Jolour making. 

See sec. 39 and Sched. II. of the F. & W. Aft, 1878 ; mid the Order of 
December 22, 1882. 


VII. OVEKTIME AND XlOHTWOKK. 

No child may be employed overtime. It is true that in certain non- 
textile factories and workshops siiecified in sec, 54 of the F. & W. Act, 1878 
(the number of which the Secretary of State has power to extend), a child 
may be emjjloyed -at the end of a day's work for an extra half-hour, in 
order to complete an* unfinished job. But every 8uch extra half-hour must 
be deducted from the total number of liours that such child works in that 
week. On the same condition a w^oman or young jierson may also he 
employed for an extra half-hour at the end of a day's work to complete 
a job. 
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There are only two other cases in which a young person may be employed 
overtime : (a) Where such overtime employment is necessary for the purpose 
only of preventing any damage which may arise from spontaneous com- 
bustion in the process of Turkey red dyeing, or from any extraordinary atmo- 
spheric influence in the process of oj)en-air bleaching (F.&W. Act, 1878,8.55); 
and (6) in factories driven by water power, and liable to be stopped by drought 
or flood, the Secretary of State may authorise the employment of young 
persons from 6 a.m. to 7 p.m., with intervals for meal hours, on days other 
than Saturday. In the latter case overtime must not be worked, where 
the danger is from drought, on more than ninety-six days, or where the 
danger is from floods, on more than forty-eight days, in any year, and it 
must not extend beyond the time already lost during the previous twelve 
months (F. & W. Act, 1878, s. 57, and an Order of the Home Secretary 
gazetted on December 22, 1882, which does not extend to children). 

A woman may be employed overtime under the same -three sections 
(ss. 64, 55, and 67 of the Act of 1878) ; and also in the following cases : — 
In certain non-textile factories and workshops in which there is a danger 
of the materials being spoiled by the weather, or where there is a press of 
work at certain seasons or from unforeseen causes (namely ,*‘those specified in 
Part HI. of the Third Schedule of the F. & W. Act, 1878), and also in all 
warehouses attached to any factory, textile or non-textile (F. & W. Act, 

1895, s. 37, subs. (2)), a woman (but not a young person) (F. & W. Act, 

1896, 8. 14, subs. (1)) may be employed from 6 a.m. to 8 p.m., or from 
7 a.m. to 9 p.m., or from 8 a.m. to 10 p.m. on certain conditions, one of 
which is that she must be allowed at least two hours for meals. Under 
sec. 66 of the F. & W. Act, 1878, women may also be employed overtime in 
the processes of making preserves from fruit, of preserving or curing fish, 
of making condensed milk, and of preparing cream, and making butter and 
cheese in a non-textile factory (Sched. III. Part V., and Order of August 
22, 1893). It will be observed that in all these cases the articles are 
very readily perishable. But no woman may be employed overtime under 
sec. 53 of the F. & W. Act, 1878, for more than three days in any one week, 
nor for more than thirty days in any twelve months. And no woman may 
be employed overtime in pursuance of sec. 56 of that Act for more than 
sixty days in any twelve months (F. & W. Act, 1895, s. 14, subs. (2)). 

Women employed in laundries may work overtime, subject to the con- 
ditions set out in subs. (4) of sec. 22 of the F. & W. Act, 1895. 

The same Act contains a new and important provision, the object 
of which is to secure that no child, young person, or woman who has 
already done a full day's work in a factory or workshop should be further 
employed on the same day by the same employer, at home, or elsewhere 
outside the factory or workshop. There was nothing to prevent this in 
the earlier Acts. But now employment outside a factory or workshop on 
the business of the factory or workshop is prohibited (except during the 
authorised period), in the case of a child, on any day during which the 
child is employed in the factory or workshop, and in the case of a young 
person or woman, on any day on which he or she is employed in the 
factory or workshop both before and after the dinner hour, ^d where the 
occupier of a factory or workshop also keeps a shop, and •employs the same 
young person or woman •there, as well as in the factory or workshop, the 
total period of employment in both taken together must not exceed the 
number of hours which is prescribed for employment in the factory or 
workshop alone. There is a similar provision in the Shop Hours Act, 1892, 
applying to young persons and children who are employed during one part 
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of the day in a factory or workshop, and during another part of the same 
day in 9 shop, to the knowledge of the shopkeei^er. See Shop Houns 
Acts. 

No overtime may ever be worked on a Saturday, or on any day sub- 
stituted for Saturday as a holiday (F. & W. Act, 1895, s. 14), except 
in the case of a factory or workshop owned by a dew ; as to which, see 
sec. 50 of the Act of 1878. 

Nighttoorh — Young male persons of more than fourteen years of age 
may be employed during tlie niglit, on certain conditions, wliich are set out 
in sec. 58 of the Act of 1878 (F. & W. Act, 1895, s. 14, subs. (3) (4)) ; but 
not, as a rule, for more than six nights in a fortnight. Such male young 
jKjrsons may also be employed in three shifts of not imn e than eight hours 
each, provided that there is an interval of two unemployed shifts InHween 
each two slufts of emiJoyment (F. & W. Act, 1895, s. 38^ A male young 
j)er8on over sixteen years of age may lie employed in a newspaper printing 
olliee at night during not more than two nights in a week, but not for more 
than twelve hours continuonsly (F. & W. Act, 1878, s. 59 ; 1896, s. 14 (5)). 
As to glass works, see F. & W. Act, 1878, s. 60. No woman, child, 
female young person can ever be employed after 10 p.m. in any factox> or 
workshop, very seldom after 9 p.m., and generally not after 8 p.m. 

VIII. Spkcial Exi'KPTIons. 

In certain classes of factories and workslio])S exceptions to the above 
regulations are permitted. But before any of these exceptions can be acted 
on, a notice in the prescribed form must be sent to the ins])ector for the 
district, and another notice, stating the conditions on which the exception 
is allowed, must be fixed up on the premises, and kept affixed so long as the 
exception is acted on. The forms of notice may be f)btainod from the 
Queen’s printers. 

The exceptions granted are of various kinds. In all factories and work- 
shops of which the occupier is a Jew, time lost by closing on Saturday may 
be made up on certain conditions, and workpeople who are also Jews 
may work on Sunday (F. & W. Act, 1878, ss. 50, 51 ; GoUhiein v. 
Vaugtian, [1897] 1 Q. B. 549 ; 66 L. J. Q. B. 380). In certain non- 
textile factories and workshops permission has been granted to employ 
young persons and women from 9 a.m. to 9 p.in., with the ordinary intervals 
for meals (F. & W. Act, 1878, s. 43). In lace factories male young 
persons above sixteen years of age may be employed for longer hours on 
certain conditions (s. 44) ; and in bakehouses they may be einj Joyed between 
5 a.in. and 9 p.m. on certain conditions (s. 45). In certain factories and 
workshops another day may be substituted for Saturday as a half-holiday 
(s. 46). In certain cases holidays may l)e given on different days to 
different sets of children, young persons, and women (s. 49) ; the meal- 
hours of different sets may be different (s. 52) ; and children, young persons, 
and women may remain in the workroom during meal-times (s. 52). In 
certain non-textile factories and workshops the Secretary of State may 
allow women to work overtime on sixty days in tlie year, if he is satisfied 
that such overtime employment is necessary by reason of the perishable 
nature of the articles or materials manufactured (F. & W. Act, 1878, s. 56 ; 
1895, 8. 14 (2)). In* factories driven by water oaly, the Secretary of State 
may allow time lost through drought or floods to be made up on certain 
conditions (F. & W. Act, 1878, s. 57). By a 8i>ecial exception, contained in 
sec. 48 ot the F. & W. Act, 1878, children, young persons, and women may be 
employed continuously for a period of five hours, on certain conditions, 
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between the 1st Noveml)er in any year and the Slat March next following, 
but at no other time of the year, and only in the followirfg textile 
factories : — 

(1) Factories solely used for— (a) the making of elastic web, or (b) the 
making of ribbon, or (c) the making of trimming ; 

(2) Hosiery factories ; 

(3) Woollen factories in the counties of Oxford, Wilts, Worcester, 
Gloucester, and Somerset; 

(4) Factories in which the only processes carried on are those of wiiiding 
and throwing raw silk, or either of such processes. 

This exception is known as ** the five hours* spell.” It is subject to the 
further condition that the period of employment for young persons and 
women, as fixed by the occupier and specified in the notice, begins at the 
hour of 7 a.m., and that the whole time between that hour and 8 a.m, is 
allowed for meals. 

Tlie exceptional cases in which work overtime is permitted have already 
been stated, anie, pp. 297, 298. 

Any person acting on an exception without proper notice, or without 
observing the conditions, is liable to a penalty. Should it subsequently 
appear to the Horne Secretary that such exception is injurious to the health 
of the children, young persons, or women employed, or is no longer necessary 
for carrying on the business in the class of factories or workshops to which 
the exception was so granted, he may rescind his former order (F. & W. 
Act, 1878, 8. 64). 

IX. Special Classes of Factories and Workshops. 

Certain kinds of factories and workshops have received special treat- 
ment from the Legislature and the Secretary of State. 

1. Alkali Work ^. — Alkali works are regulated by Acts passed in 1881 
and 1892 respectively (44 & 45 Viet. c. 37 ; 65 & 56 Viet. c. 30), and 
supervised by inspectors ajipointed by the Local Government Board. See 
Alkali Works, vol. i. p, 221. 

2. Bakehouses , — The F. & W. Act, 1878, contained many valuable 
provisions, which, however, applied only to bakehouses in cities and populous 
towns (ss. 34, 35). The F. & W. Act of 1883 imposed further regulations 
on all bakehouses erected, let, or occupied as bakehouses for the first time 
after June 1, 1883. Now, by sec. 27 of the F. & W. Act, 1895, these 
restrictions of time and place are removed, and the former provisions apply 
generally to all bakehouses, wherever situated, and whenever erected, let, 
or occupied as bakehouses; with this addition, that in future no place 
under ground may be used as a bakehouse, unless it was so used on 
January 1, 1896. See Bakeiiouse> vol, i. p. 465. 

3. aivd other Alloy W orks , — Special rules have been prescribed under 
sec. 8 of the F. & W. Act, 1891, and sec. 28 of the F. & W. Act, 1895, for the 
regulation of all processes in the mixing and casting of brass, gun metal, 
bell metal, white metal, delta metal, phosphor bronze, and manilla mixture. 
It is the duty of the employer to provide adequate means for facilitating the 
escape of all noxious fumes or dust arising from these processes, either b} 
means of traps or louvre gratings in the roof or ceiljng of the mixing or 
casting shop, or if that Aop is under any other shop, there must be an 
adequate flue or shaft, unconnected with any furnace or fireplace, to carry 
off the fumes through the upper shoj) to the outer air. All such iq^ing 
casting shops, whether they are factories or workshops under the 
F. & W. Acts, must be cleaned down and limewashed once at least 
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within every twelve months, or once within every six months, if 
so requifed by notice in writing from an inspector of factories. The 
date of each such cleaning down and limewashing must be recorded in 
a register of the prescribed form. A sufficient supply of metal basins, 
water, and soap must be provided for the use of all persons employed in 
such mixing or casting shops. No woman or female young person may be 
employed in any process whatever in any sucli mixing or casting shop, or 
in any portion of it which is not entirely separated oh‘ by a partition, 
extei|}ling from the floor to tlie ceiling. No woman and no jierson under 
eighteen years of age may take any meal or remain in any casting shop 
during the time allowed for meals (F.& W. Act, 1878, s. o9). And none of 
the persons employed, whatever their age or sex, may partake of, or cook, 
any food in any such mixing oi- casting sliop within a period of at leiist ten 
minutes after the completion of the last pouring of metal in that 8lu>p. 

4. Buildings in course of construction or structural alteration by means 
of machinery worked by steam, water, or otlier nu'clianictil power, are now, 
by sec. 23 of the F. & W. Act, 1895, brought under ccrUiin provisions of 
the F. & W. Acts. The Home Secretiiry lias the j)ower to issue special 
rules and regulations in respect of dangerous )>roccsse8 carried on on s* -b 
j)rcniises (though he has not yet thought fit to exercise such power), and 
als(j to prohiliit the use of dangerous machines. In case of accidents, the 
notices jirescribed by sec. 18 of the Act of 1895 must he given, and in<iuiries 
maybe held; the employer may he ordered to make comj>ensation to a 
workman injured hy hreach of any rule or re(|uivenient. The provisions of 
the Act of 1895 with respect to notice of accidents and the formal investi- 
gation of accidents also ap])ly to (a) any building which exceeds thirty ft'.e.l 
in height, and which is being constructed or repaired hy means of a 
scall’olding : and (/^) any building which exceeds thirty feet in height, and 
in which more* than twenty persons, not lieing donn^stic servants, are 
employed for wages. 

The Workmens Conijn'iisation Act, 1897 (GO & G1 Viet, c. 37), als«» 
applies to any building which exceeds thirty feet in height, and is either 
being constructed or repaired hy means of a sea Holding, or being demolished, 
or on which machinery driven by steam, wat(*r, or other mechani*-al ]>ower 
is being used for the ]air|Kiso of such construction, re]«iir, (U* demolition 
(S.7). 

5. Chemu'dl Works . — Special rules have also l>een made to j)rotect the 
In^alth of the workj)eo}de employed in chemical works. Sec (hiKMiCAl. 
Pkocess, and note the following additional ]>oints. Every uncovered ])ot, pan, 
or other structure containing liquid of a dangerous (diaracter must now 
be so constructed as to be at least three feet in height above the 
ground or platform, except where it is proved to tlie satisfac.tion 
of an inspector that a height of three feet is im]>raetic«ihle, in which 
ctise the pot, pan, or structure must he securely fenced. A clear 
space must be left round such pots, ]»an8, or other structures ; where any 
junction exists, a barrier must l)e so placed as to prevent jmssage. Caustic 
pots must be constructed so as to have no footing on the toj) or sides of the 
brickwork ; dome-shaped lids must be used where possilde. No unfenced 
planks or gangwajjs may l)e placed actross open j)ots, pans, or other struo 
tures containing liquid of a dangerous character^ except iti the Cfise of a 
black ash vat, whicli is itself otlierwise securely fenced. All dangerous 
places must be thoroughly and etticiently lighted. 

Suitable respirators must be provided for the use of the workers in 
places where poisonous gases or iiijm-ious dust may l>e inhaled. Every 
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place where caustic soda or caustic potash is manufactured must be supplied 
with syringes or wash bottles enclosed in covered boxes fixed in convenient 
places, in the proportion of one to every four caustic pots. They must be 
of suitaWe form and size, and be kept full of clean water. Similar 
appliances must be provided wherever an inspector deems them desirable. 
In any room where chlorate of potash or other chlorate is ground, overalls, 
kept in a cleanly state, must be proyided for all workers, and a bath must 
be kept ready for immediate use. In every chlorate mill, tallow or other 
suitable lubricant must be used instead of oil. liespirators charged*, with 
moist oxide of iron or other suitable substance must be kept in accessi]>le 
places ready for use in cases of emergency arising from sulphuretted 
hydrogen or other poisonous gases. In salt cake departments, suitable 
measures must be adopted to obviate the escape of low-level gases. All 
chambers must be ventilated as far as possible when packing is being 
carried on, by means of open doors and openings in the roof on opposite 
sides so as to allow of a free current of air. 

6. Cotton Cloth Factories are regulated by tlie Cotton Cloth Factories Acts, 
1889 and 1897 (62 & 53 Viet. c. 62, and 60 & 61 Viet. c. 58), and also to 
some extent by the F. & W. Acts, 1891 and 1895. See Cotton Cloth 
Factories, vol. hi. p. 518. 

Note the following additional points. Any person making or uttering 
any false entry in the statutory form recording the thermometer readings 
is liable to a penalty not exceeding £20, or three months’ imprisonment, 
under the F. & W. Act, 1878. 

And the amounts fixed by sec. 13 of the Act of 1889 (see vol. hi. p. 518) 
cannot be reduced below the prescribed minimum, in spite of the general 
words of sec. 4 of the Summary Jurisdiction Act, 1879 {Osborne v. Wood 
Brothers, [1897] 1 Q. B. 197). The Secretary of State is now empowered to 
make further regulations for the purpose of carrying into effect the recom- 
mendations contained in the report of a Departmental Committee, dated 
February 17, 1897 (60 & 61 Viet. c. 58, s. 1). 

7. Docks, Wharves, etc, — By the F. & W. Act, 1895, s. 23, subs. (1) the 
following provisions, namely — 

(i.) Sec. 82 of the Act of 1878 ; 

(ii.) The provisions of the Factory and Workshop Acts with respect to accidents ; 

(iii.) Sec. 68 of the Act of 1878 with respect to the powers of inspectors ; 

(iv.) Secs. 8 to 12 of the Act of 1891 with respect to special rules for dangerous 
eiiiployinents ; and 

(v.) The provisions of the Act of 1895 with respect to the power to make orders as to 
dangerous machines — 

are to have effect as if every dock, wharf, quay, and warehouse, and all 
machinery and plant used in the process of loading or unloading therefrom 
or thereto were included in the word factory,” and the purpose for which 
the machinery is used was a manufactmdng process. 

8. Domestic Workshops, — ^Any private house, room, or place — 

(i.) which, though used as a dwelli^, is by reason of the work carried on there a 
factory or a workshop within the meaning of the F. & W. Acts ; 

(ii.) in which neither steam, water, nor other mechanical power is used in aid of the 
manufacturing process carried on there ; a?id ^ 

(iii.) in Avhich the only persons employed are members of tits same family dwelling 
there— * • " 

is a “domestic workshop” (F. & W. Act, 1878, s. 16 ; 1891, s. 37), and as 
such exempt from many regulations which apply to ordinary factories and 
workshops. Thus in a domestic workshop there is no restriction imposed 
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ou the employment of women ; but young persons can only he employed 
between JB a.m. and 9 p.m., and 6 a.m. and 4 p.m. on Saturdays ; children 
can only be employed between 6 a.m. and 1 p.iu., or between 1 p,m. and 8 
p.m., and 1 p.m. and 4 p.m. on Saturdays. Each young person must be 
allowed for meals and rest during such j>eriod of employment not less than 
four hours and a lialf on ordinary workdays, and on Saturday two hours 
and a half. A child shall only be employed in morning and afternoon sets, 
changing every week. The child must attend school either in the morning 
or aftenioon of every week-day except Saturday : and it is the tluty of his 
parents to see that he does so attend school. A child may not be employed 
for more than five hours without an interval of half m hour (F. & W. Act, 
1878, 8. 16). No overtime can be worked in any domestic workshop (ibid, 
Sched. III. Part III. (3)//.). 

9. Earthenwai'c aild China Fadorirs . — The i)roprietor of every factory for 
the manufacture of earthenware and china goods must proviih' all female 
workers employed in the dipi)iiig-house or dippers' drying-room, or in any 
])roce8ses of ware cleaning after the dipj)er, glost placing, china scouring, 
ground laying, or majolica painting, with suitable overalls and head 
coverings, widely they must wear, and which must be waslied every 8*‘ven 
days. No one may cook, or partake of, any food, or remain during meal- 
times in the dipping-house, dippers' drying-room, china scouring room, glost 
placers' shop, ground-laying shop, or maJolicji-)Miinting room. The employer 
must, in all processes and descriptions of manual laliour, as far as practic- 
able, adopt measures for the removal of dust, and for the prevention of 
any injurious effects arising therefrom, either by the use of mechanical 
fans, ventilation, or other efficient means. The floors of the workHho))8 and 
of all such stoves as are entered by the workers must be sprinkled and 
swept every working day, and the scraps and dirt removed, and the work- 
benches and stafrs cleansed at least once a week. Washiiig conveniences and 
a sufficient supply (»f water, soap, and nail-brushes must be provided for all 
workers employed in the dipping-house or dippers' drying-room, or in any 
processes of ware cleaning after the dipper, glost placing, china scouring, 
ground laying, or majolica painting, as close as is practiiaible to the work- 
sliops ; and every person employed in such places or processes must carefully 
clean and wash his or her hands and face before meals and before leaving 
the works. 

All stoves, all w^orkshops, and indeed all i>arts of the fact(»ry, must be 
effectually ventilated by mechanical or other efficient means. I’he temj)era- 
ture of any workshop during working hours shall not be allowed to exceed 
90 degrees (Fahrenheit). 

10. Max Scutch Milh are non-textile factories and, as such, are subject to 
tim sanitary regulations and the provisions as to fencing machinery, etc., 
which apply to any other non-textile factory. Rut the regulations of the 
F. & W. Acts with respect to the employment of women do not apply at 
all to a flax scutch mill, which is conducted on the system of not emi>loying 
either children or young persons, provided notice has been duly served on 
the inspector of the intention of the occupier to conduct the mill on that 
system, and provided the mill be worked only intermittently, and for 
periods only which do not exceed in the whole six months in any year. In 
*^62)^ female* labour is entirely unrestricted (F. & W. Act, 1.878, 

11. LauridruB were not either factories or workshoi^s prior to the F.&W., 
Act, 1896; till that Act passed they were subject only to the provisions 
of the Public Health Acts. But by sec. 22 of t^t Act many of the most 
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important provisions of the Factory Acts were applied to laundries, 
namely, those which relate to the sanitary condition of the premises, 
safety of the workpeople, holidays, accidents, notices, abstracts of the 
Acts, education of children, i)owers of the inspector, fines, and legal 
proceedings. And these provisions will be enforced as if every laundry in 
which steam, water, or other mechanical power is used were a factory, and 
every other laundry a workshop. The section also contains special provi- 
sions regulating the hours of employment of children, young persons, and 
women, the overtime work of women, ventilation of the premises, etc. , But 
note that this section does not apply to any laundry in which the only 
persons emi)loyed are — 

(a) Inmates of any prison, refonnatory, or industrial school, or other 
institution for the time being subject to inspection under any Act other 
than the Factory Acts ; or 

(b) Inmates of an institution conducted in good faith for religious or 
charitable purposes ; or 

(c) Members of the same family dwelling there, or in which not more 

than two persons dwelling elsewhere are employed (F. & W. Act, 1895, 
8. 22, subs. (8)). , 

12. Lucifer Match Factories, — No one may carry on a lucifer match 
factory in which white or yellow phosphorus is used, unless such factory 
is certified by an ins])ector to be in conformity with the fcjllowiiig special 
rules : — 

(ft) The employer must provide an apartment or apartments, separate 
from other portions of the factory, for the processes of mixing, dipping, and 
drying. 

(5) He must take effectual means to prevent the fumes arising from 
those processes, and from the boxing department, entering the rest of the 
factory. 

(fj) He must ])rovide efficient means, both natural and mechanical, for 
tliorough ventilation in the mixing, dipping, drying, and boxing depart- 
ments. 

(d) He must provide washing conveniences, fitted with a sufficient 
supply of hot and cold water, soap, nail-brushes, and towels, and take 
measures to secure that every worker washes his or her hands and fa(*e 
before meals and before leaving the works. 

(<?) If anyone employed in such a factory complains of toothache or of 
swelling of the jaw, he must at once be examined by a medical man, at the 
expense of the employer ; and if any symptoms of necrosis are present, the 
case must be immediately reported to one of the inspectors for the district. 

(/) No person who has suffered from necrosis may resume work in 
such a factory until a certificate of fitness has been obtained from a quali- 
fied medical practitioner. 

(g) No one may work in the processes of mixing, dipping, drying, or 
boxing after the extraction of a tooth without the certificate of a duly 
(][ualified medical practitioner that the jaw is healed. 

13. Quarries, — Every quarry, that is to say, every place not being a 
mine, in which persons work in getting slate, stone, coprolites, or other 
minerals, is now either a factory or a workshop (F. ,& W. Act, 1878, 
Sched. IV. Part II.). H is a non-textile factory if steam, water, or 
other mechanical power is used in aid of the work done there ; if no such 
power is used, it is a workshop (s. 93). The decision in Kent v. Astley, 
1869, L. R 5 Q. B. 19, is no longer law. But by the Quarries Act, 
1894 (67 & 68 Viet. c. 42), the inspection and control of every quarr}% any 
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part of ^hich is more than twenty feet deep, is transferi'ed to the inspectors 
mider tlte Metalliferous Mines Regulation Acts, 1872 and 1875 (who ai-e 
also appointed by the Home Secretary); certain sections of those Acts 
specifiea in the Schedule to the Quarries Act now apply to such quarries, 
and secs. 31 and 32 of the F. & W. Act, 1878, do not. In such a quarry 
young persons may work in three shifts of not more than eight hours 
each. The provisions of the Workmen’s Goim)en8ation Act, 1897 (60 & 61 
Viet. c. 37), also apply to such a quarry (s. 7). 

14. Tenement Factor m . — Where different jwrtioiis of the same building 
are occupied by diilerent persons for tlie purpose of any manufacturing 
pnxjess or handicraft and mechauiej\l power is suj>plied to the different por- 
tions in such manner that each such portion is in law a sejmrate factory, tlie 
whole building is called “a tenement factory.” The owner of the whole 
building formerly escaped liability so long as he occuy>ietl no ])ortion of it. 
But now by sfec. 24 of the F. & W. Act, 1895, the owner of the building 
(whether lie occupies any jiart of it or not) will be liable, instead of the 
occupiers of the various portions, for the observance, and punishable fc; 
non-observance of those provisions of the F. & W. A(*t8 whicli are syiecw^ed 
in that section, those relating to the siinitary coiulition of the whole 
building, the fencing of all machinery not supplied by the occupiers, and 
certain other matters falling j)roperly under his control. He may also bo 
put in the place of the occupier if the ])remiseB be dangerous, and 8j)Ocial 
rules 1)6 made under sec. 8 of the F. & W. Act, 1891. But sec. 24 does not 
apply in the case of any occupier paying a rate in excess of £200 a year. 
The owner of a non-textile tenement factory where grinding is carried on 
is also required to observe certain special regulations mentioned in sec. 25 of 
tlie F. & W. Act, 1895. 

15. White Lmd Worls . — The regulations relating t(' white load works 
are very stringent. The employer is l)Ound to provide respirators, overall 
suits and head coverings, which must be worn by all y)er8onH employed in 
the blue beds, white bed, setting stoves, drawing stoves, washing ami 
crushing, giinding, and paint-mixing departments. The last four of these 
departments must also be specially ventilated. Every stack must bo fitted 
with a standpipe or moveable hose, and an adequate supply of water, dis- 
tributed by a very fine rose or watering can, for dumping the white bed 
before strip])ing. Every white bed must be adequately watered on removal 
of the l»oards, and all trays of corrosions must be well saturated with water 
before they are passed through the rollers. No female may be employed 
without a certificate of fitness from a medituil man, which must be obUiined 
within one week from her entering the em])loyment. No y)erson shall 
resume employment after absence through illness, without a certificate 
from a medical man. The wearing of shoes and stockings is optional, but 
no female may wear the same shoes and stockings in the works as she 
wears in going to and from the works. 

Bath accommodation must be provided sufficient for all men and 
women employed; and an adequate supply of hot and cold water, soap, 
brushes, and towels in each bath-room and lavatory. A sufficient supply 
of approved sanitary drink must also be provided, and kept in close 
proximity to the worjeers in each department, who must drink it at the 
times stated in a notice affixed in the factory. There must also be dressing- 
rooms, a dining-room, lavatories, and a cloak-room in which the ordinary 
clothes of all workers are to be kept apart from their working clothes. 

Each man or woman working at any white bed, or in setting or drawing 
stoves, or in the washing and crushing, grinding, or paint-mixing depart- 

VOL. V. 
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luents, before going to breakfast, dinner, or home, or before entering the 
dining-room for any purpose whatever, must — • 

{a) Put off the overall suit, etc., and give the same to the person in 
charge, or leave it in the clothes-room \ 

(h) Brush every particle of lead dust from his or her clothes ; 

(c) Thoroughly wash face and hands in the lavatory, and be particular 
that no dust remain underneath the finger nails ; 

(d) If not wearing stockings and boots, thoroughly wash the feet. 

Each man or woman must bathe at least once a week, and must wash 

in the lavatory before bathing. 

All articles of clothing which have been used in the stoves must be 
collected and thoroughly washed at the end of every day's work ; all those 
which have been used in other departments must be washed once a week. 
The general lavatory must be thoroughly cleansed and supplied with clean 
towels after every meal ; the dressing-rooms, baths, and W. c.'s must be 
brushed and cleansed daily. The workers must not leave any clothes in 
the dining-room, or their ordinary clothes in any work-room. The managers 
must examine all persons going out of the works, and not allow them to 
leave unless they are properly cleansed from lead. 

No person may smoke or use tobacco in any workplace or room, or take 
food in any part of the works, except in the dining-room. 

The factory must be visited every week by a doctor, who must examine 
every worker individually, and enter the result of each examination in the 
proper register, kept for the purpose. Upon any person complaining of 
being unwell, the employer must, with the least possible delay, give an 
order upon the doctor ; and upon any person desiring medicine, a dose of 
the prescribed medicine, kept at the works, must be administered. Every 
case of illness from lead-poisoning must at once be rei)orted, both to the 
inspector for the district, and to the certifying surgeon. 

Under sec. 9 of the E. & W. Act, 1891, every person employed is bound 
to observe these special rules, as well as the employer, and is liable to 
penalties for non-compliance with them ; and it is the duty of all managers, 
etc., to report immediately to the employer any instance which comes under 
their notice of any worker disobeying or neglecting the prescribed regula- 
tions. 

Special rules have also been made by the Home Secretary, under sec. 8 
of the F. & W. Act, 1891, in the following dangerous employments: — 
Bichromate works ; electric accumulator works ; enamelling of iron plates 
works; explosive manufactures, where di-nitro-benzole is used; flax-spin- 
ning and weaving works ; wool and hair sorting works ; red, orange, ainl 
yellow lead works ; lead-smelting works ; works in which yellow chromate 
of lead is used ; works for the manufacture of paint and colour, and the 
extraction of arsenic ; and works for tinning and enamelling iron hollow 
ware, metal hollow ware, and cooking utensils, with the aid of lead or 
arsenic. And on December 1, 1896, the Home Secretary also certified 
that in his opinion the process of vulcanising indiarubber by means of 
bisulphide of carbon, and the processes incidental thereto, were dangerous 
or injurious to health,” within the meaning of subsec. (1) of sec. 8 of the 
F. & W. Act, 1891 ; but no rules have as yet appeared to regulate these 
industries. 

Copies of all rules in force must be posted up, in the factory o; 
workshop to which they apply, in conspicuous places, where they nmy 
be conveniently read by the persons employed. Such copies can be obtained 
from the Queen’s printers. Any person who wilfully injures or defaces 
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them is liable to a penalty not exceetling £5 (F. & W. Act, 1891. 
8. 11). • Occupiers of factories and workshops, and all persons employed 
therein, who are bound to observe any special rules, are liable to penalties 
for non-compliance under secs. 9 and 11 of the F. & W. Act, 1891. 


Factors Acts.— See ruiKciPAL and Agent. 


Faculty ancJ Court of Faculties.— A faculty in 
ecclesiastical law signifies a permission given by the ordinary (or in some 
cases the Archbishop of Canterbury) for the doing some act which is 
unlawful without it. The faculties which must be' obtained from the Arch- 
bishop of Canterbury (in both provinces alikc—sese AuriiHisiioi*) are (1) a 
faculty to be •ordained deacon under twenty-three years of age ; (2) tt) hold 
two livings at once ; (3) to be married at any place or time ; (4) to act as a 
notary [uiblic (as to which, see infra), and his powers are derived fro’/) 
Stat. 25 Hen. viii. c. 21, 1533. A faculty for (2) is more usually calb’d a 
dis])ensation, and as to it see rnJUALiTiEs; for (.“»), more often cdled a 
special licence, see Licence, Maukiage. Faculties ordinarily so called 
relate to alterations in ccclesiasticiil buildings and lands, and are obUiined 
from the consistory Court of the ordinary or bishoi) of the diocese. 
Cathedrals are exempt from the law recpiiring a faculty before such 
alterations are made {Phillpotts v. Hoyd, 1875, G L. K. V, (’. 435, at j). 45G; 
and see Dean and Uhaitek); but in all other cases a faculty is necessary. 
Thus it is reijuired for a vault, and may be obtained for this pur))ose by a 
living non-parishioner (see In re Sanjent, 1890, 15 T. 1). 108), for the 
remo\'al of a btj^y, for which purpose it will be granted on sanitary grounds 
(see, Iiector, etc., of St, Mklmet Baankhaw v. Parishumrs, [1893] Prob. 
233), but not with a view to cremation (y.r.); and for the erectitm of a 
monument (see as to monuments in chancels, article Chancel). Faculties 
arc also rwpiired for all additions to the furniture or ornaments of* a 
church; cjf. for a second altar (see In re Holy Trinity Hhorch, Stroud 
Green, 1887, 12 P. D. 199, and Vicar, etc,, of St, PeteVs, Eaton Square 
V. Parishioners, [1894] Prob. 350), for a chancel screen (see (juse last 
cited, and Vicar of Mich mond, etc. \, All Per.sous, etc., [1897] Prob. 70), for 
candlesticks on the altar, etc., and for all alterations in the fabric of 
the building ; and, strictly speaking, for alterations of importance in the 
parsonage house or buildings (see, however, Huntly v. Mu mil, 1849, 13 
Q. B. 572), and for a new pathway in the churchyard (see Patten v. Oedge, 
1889, 41 Ch. D. 507 ; and Rector, etc,, of Si. Gabriel v. City of lAmlon Mexd 
Property Co., [1896] Prob. 95) ; but as to public footpaths, or the throwing 
part of the churchyard into a street, see In rc Plninstead Purml Ground^ 
[1895] Prob. 225; and Phillimore, EeM. Late, p. 1415. An ornament 
though illegally put up cannot be legally removed without a faculty 
{Bitchings v. Cordingley, 1868, L. It. 3 Ad. & Ec. 113; Vincent v. Eyton, 
[1897] Prob. 1) ; and an ornament put up without one can lie subsequently 
confirmed by faculty {Gardner v. Ellis, 1874, L. R. 4 Ad. & Ec. 265; 
Bradford v. Fry,^ 1878, 4 P. D. 93). »See ORNAMENT. Faculties were 
formerly freely granted for family pews, but in View of modern conditions 
are now hardly ever granted for tins purpose. When a right to a jicw by 
user is established, a lost faculty is presumed (see St.Uema'n-CHbhard v. 
IFfiKnion, [1897] 1 Q. B. 749). They are not necessary for the lawful 
obedience of a monition under the P. W. R A., 1874 (37 & 38 Viet 
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c. 85, 8. 14). The Court of Faculties is a Court in which no litigation 
is conducted, and is, in fact, the office of the Archbishop of CanterUiry for 
the granting of faculties. Its chief officer is called the master of the 
faculties, and to him application must be made for the admission or 
removal of notaries public (see as to these, Statutes 41 Geo. ill. c. 79 ; 3 & 4 
Will. IV. c. 70 ; 6 & 7 Viet. c. 90 ; and article Notary Public). 

[Authority , — Phillimore’s Eccl. Tmu^ 2nd ed.] 


FSLggOt Vote* — A faggot vote was a vote created for party 
purposes at parliamentary elections by transferring to a i^erson not other- 
wise qualified for the electoral franchise the bare amount of property 
sufficient to give him the necessary legal qualification. 

Where property was conveyed to an individual with the fraudulent intent 
of giving him the qualification for a vote without giving him the substance 
of the property, the vote so acquired was termed a “ faggot vote ” (see 
Hansard, Parliameifdary Debates, vol. xxxvi. col. 945). 

The use of the word faggot in this sense is apparently derived from its 
analogy to the employment of the term faggot as denoting a dummy soldier, 
i.e. a person temporarily hired to supply a deficiency on the muster of a 
regiment (see Murray, Eng, Hist, Diet, vol. iv. p. 20). 

After the establishment of a property qualification for the electoral 
franchise (see 8 Hen. vi. c. 7 ; see also Franchise, Electoral) the practice 
arose of splitting up interests in freeholds by means of conveyances of 
freeholds of the annual value of forty shillings, with the object of increasing 
the number of qualified voters at parliamentary elections. 

This practice of creating votes by subdividing a single tenement among 
a number of nominal owners, which was greatly facilitated Jiy the consider- 
able depreciation in the value of the forty shillings freehold qualification, 
became prevalent towards the end of the seventeenth century to such an 
extent as to amount to a serious evil, which has l>een met by various 
legislative enactments. 

The practice was clearly void at common law as being opposed to 
public policy (see Onslow v. Bapley, Lord Somers’ Tracts, 2nd ed., 1812, vol. 
viii. at p. 275), and the statute of 1696, 7 & 8 Will. iii. c. 25, usually 
known as Lord Somers’ Act, or the " Splitting Act,” which was the first 
legislative attempt to put an end to it, was merely declaratory of the 
common law. 

By sec 6. of that Act all conveyances of any messuages, lands, tene- 
ments, or hereditaments, in any county, city, borough, town corporate, port, 
or place, in order to multiply voices or to split and divide the interest in 
any houses or lands among several persons to enable them to vote at 
elections of members to serve in Parliament, were thereby declared to be 
void and of no effect, and no more than one single voice was to be admitted 
for one and the same house or tenement. 

The Elections (Fraudulent Conveyances) Act, 1711, 10 Anne, c. 31, after 
reciting the above section, and that notwithstanding such provision to the 
contrary many fraudulent and scandalous practices had been used of late 
to create and multiply votes at the election of knights of the shire to serve 
in Parliament, to the gre&t abuse of the ancient law and custom, to the 
great injury of those persons who have just right to elect, and in prejudice 
of the freedom of such elections, for the more effectual preventing such 
undue practices enacted that all estates and conveyances whatsoever made 
to any persons in any fraudulent or collusive manner on purpose to qualify 
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them to give their Votes at such elections, subject nevertheless to conditions 
or agreJbments to defeat or determine such estate, or to reconvey the same, 
should be deemed against those persons who executed them as free and 
absolute, and be held and enjoyed by the persons to whom such conveyances 
w^ere made freely and absolutely, discharged from all trusts, conditions, 
clauses of re-entry, powers of revocation, provisos of mlemption, or other 
defeasances whatsoever, between or with the said pirties or any other 
Iversons in trust for them. It was also enacted that all collateral securities 
for^he revocation of such (Hmveyanees should be void, and that persons 
executing or voting uiioii such conveyances should hv. liable to a penalty of 
forty pounds. 

The provisions of the Elections (Fraudulent (.^uiveyances) Act, 1711, 
were extended to cities and towns being comities u{ themselves by the 
Parliamentiir^ Elections (Fraudulent Conveyances) Act, 1739, 13 Geo, ll. 
c. 20 ; see also the rarliameiitary Elections Act, 1745, 19 Geo. ii. c. 28. 

In consequence of it being doubtful whether devises of land by will 
made for tlie purpose of creating votes were within the true intent a’ ^l 
meaning of the Statute 7 & 8 Will. iii. c. 25, s. 0, the Parliame itary 
Elections Act, *1813, 53 Geo. ill. c. 49, s. 1, (‘xjiresKly jirovided that all 
devises by will made for such purposes were to be deemed to be conveyances 
within the meaning of that section. 

Tlie numerous decisions ujion the construction of these statutes conclu- 
sively show that conveyances for valuable consideration are nol< void under 
the statutes, even though they were intendetl to multijdy votes and actually 
had that eliect, inovided that they were made bond Jidr and without fraud. 
Thus a conveyance of land by one vendor to several jiurchasers for a hmd 
fide consideration is valid, altliough the avowed object of the vendor is to 
multiply, and* that of the purchasers to acquire, tlie right of voting 
(Alexander v. Newman, 1840,2 C. Ii 122; see also JJeswick v. Ashwnrth, 
1846, ibid. 152 : UcHunck v. Aked, 1846, ibid. 156 ; UawlhiH v. Ihrmner, 1846, 
ibid. 166). And a conveyance made to carry into ell'ect a real bond fide 
contract of sale when the j>urchase money is jwiiil and the possession taken, 
without any secret reservation or trust whatever for the benefit of the 
vendor, is not within the statute of 1090, notwithstanding it is made with 
a view' to the multiplying of votes or the sjditting of freeliolds; the inten- 
tion of tlie statute Vicing to avoid such conveyances only made with that view 
os are in themseh es fraudulent and collusive {liiley v. Cnmley, 1840, 2 C. li 
146). It has also been decided that a c<inveyance made for a bond fide 
consideration in trust as to one-tenth for the grantor himself, and as to the 
other nine-tenths for certain other parties w'ho amongst themselves contri- 
buted nine-tenths of the purcliase money, is not w ithin the statute, notwith- 
standing that the avowed object of the grantor was to multiply, and of the 
other parties to acquire, the right of voting ( Thondey v. Asjdavul, 1846, 
2 G. B. 160). So also w'here a father in goo<l faith executed a deed of gift 
in favour of his sons, which was expressed to be in considerati^m of natural 
love and afiection, it was held to be valid, although the avowed olije(;t of the 
father w’as to confer votes upon his sons {Newton v. Hargreares, 1846, 
2 C. B. 163 ; see also Newton \. Oversee rn of Maldjerley, 1 846, ibid. 203 ; 
Newton V. Overseefs^f Crowley, 1846, iJM. 207). 

In order to render a conveyance void under the statute of 1696 as having 
been made in order to multiply votes, or t4i split and divide the interest in 
any houses or lands, it must be shown that the vendor was a jiarty to the 
illegal object intended by the cmiveyance (Marshall v. Ztoten, 1846, 1 
Lut 278). So where the owners of a house in a borough contracted to 
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sell it for a valuable consideration to A., who, after such contract, sold it 
hand fide to six other persons, and caused the conveyance to be made from 
the original owners to them, A/s object being to increase the number of 
voters in the borough, but the object of the six purchasers being a hond fide 
investment of their money, thougli they expected that the possession of the 
property would entitle each of them to vote, it was held that, as it did not 
appear that the parties conveying had any knowledge of the object for 
which the house was purchased, the conveyance was not void under tl)e 
statute (ibid,). And it has been held that a bond fide purchase of land for 
a valuable consideration is not rendered void under the statute, even 
though the purchasers bought the land with the object of splitting and 
dividing the interest therein among themselves, and such ol ject was known 
and acquiesced in by the solicitor or agent of the vendor, the vendor himself 
not being cognisant of such purpose (see Holyland v. Bremner, 1846, 
1 Lut. 381). 

Moreover, a fraudulent conveyance made for the mere purpose of (con- 
ferring a vote is not absolutely avoided by the statutes, but is void only to 
the extent of preventing the right of voting from being acquired ; it is, 
however, valid and effectual as between the parties to pliss the interest 
(Phillpotts V. PhillpoUa, 1850, 10 C. B. 85). 

Protection against the creation of fraudulent and occasional votes is at 
the present time also afforded by the modern statutory provisions requiring 
the registration of voters, the actual possession of the freehold, or recei])t 
of the rents and profits for six months previous to registration (see Kepre- 
sentation of the People Act, 1832, 2 & 3 Will. iv. c. 45, s. 26 ; Parliamentary 
and Municipal Eegistration Act, 1878, 41 & 42 Viet. c. 26, s. 7 ; Kegistra- 
tion Act, 1885,48 & 49 Viet. c. 15, s. 12), and the actual occupation of 
freeholds for life under the yearly value of £5 (see Kepresentation of the 
People Act, 1832, s. 18, and Eepresentation of the People Act, 1867, 30 & 
31 Viet. c. 102, 8, 5; see also Trenfield v. Lowe^ 1869, L. E. 4 C. P. 454; 
Druitt V. The Overseers of Christclmrch, 1883, 12 Q. B. D. 365). Eeceiit 
legislation tending to check the creation of faggot votes is also contained 
in the Eepresentation of the People Act, 1884, 48 & 49 Viet, c, 3, by which 
it is provided that no one is to be entitled to be registered as a voter in 
respect of the ownership of any rent-charge, except the owner of the whole 
of the tithe rent-charge of a benefice to w'hich an apportionment of titlic 
rent-charge has been made in respect of any portion of tithes (ibid, s. 4 (1)). 
And where two or more persons are owners, either as joint-tenants or as 
tenants in common of an estate in any land or tenements, one only of 
them, but not more than one, is, if his interest is sufficient to confer on 
him a qualification as a voter in respect of the ownership of such estate, 
entitled to be registered as a voter, provided that where such owners have 
derived their interest by descent, succession, marriage, marriage settlement, 
or will, or where they occupy the land or tenement, and are bond fide 
engaged as partners carrying on trade or business thereon, each of them 
whose interest is sufficient to confer on him a qualification as a voter is 
entitled to be registered and to vote, and the value of the interest of each 
such owner, where not otherwise legally defined, is to be ascertained by the 
division of the total value of the land or toiement .equally among the 
whole of such owners (ilM, s. 4 (2); see also as to joint-tenancies created 
in order to confer votes, Gailaglier v. Campbell, 1892, I^wson, Notes of 
Decisions in liegistrodion Cases, p. 229; Torish v. Stevenson., 1893, ibid, 
230; Mooney Chambers, [1894] 2 Ir. Eep. 374). The righto of persons 
registered as voters at the time of the passing of the Act are not, however, 
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affected (Representation of the People Act» 1884, s. 10; see also M*Jni^e 
V. BlaA {Keenan's case), 1888, Lawson, Notes of Decisions in Ilegistratiou 
Cases, p- 300), 

See also Franchisb (Electoral) ; Registration. 


Failure of Issue. — See Die without Issue, and an/r, p. 232. 


Fair Comment. — See Defamation. 


Fair Price. — See Landlord and Tenant, AijricuHural Holdings, 


Fairs. — See Markets and Fairs. 


Fair Valuation. — See Vendor and Pukciiaskr. 


Fairway • — The “fairway’* of a river or chaiHiel loeans “tliiMdoar 
j)as8ag(^ way by W’ater, or the open navigable jwiSKfige used l)y vessels pro- 
ceeding up and down a river or channel ” (l^nue, tl., The Jilne Bell, [1895] 
Prob. 242, a case of (jollision under the Thames Navigation Ry-laws, 1880). 
See Collisions at Sea, vol. iii. p. 100. 


FalklanVl Islands. — A group of islandH in the South Atlantic, 
<»f which the British Government t(»ok iJosHession in 18.**8,for the ))rotecti(m 
of the whale fishery. In 1842 a civil administration was formed. The 
Governor is assistetl by a Legislative Council, which inclinles two unolticial 
members, appointed by the Crown. Tlicre is a judge and magistrate, from 
whom an apjieal lies to tlie Governoi* in Council ; there is a filial app(*al to 
the Queen in Council. Seethe Ijiws and Ordinances of thci Falkland Islamls. 
South Georgia, a group of uninhabited islands, is regarded as a dependency 
of the Falklands. As to conditions of ajipeal, sec i^Rivv (Vu'ncii.. 


False— 

Imprisonment consists in the lestraining of the libeity of any {Kirson 
against his will without the authority of law. Tlic restraint to constitute 
imprisonment must be substantially total for some yxniod, however 
short. It is immaterial whether the restraint is in a jirison or within 
walls or in an open place ; but merely restraining a man from going in a 
particular direction is not imprisonment, if there are other directions in 
which he is free to go (Bird v. Jones, 1845, 7 Q. B. 742). False imimson- 
ment usually but not necessarily (Enimett v. Lym, 1805, 1 Bos. & P. N. II. 
255) involves at Jeast a technical assault or battery, but it can be effected 
without actually touching the jHirson imprisoned, e/f, by show of force or of 
authority or of determination to use force (Grainger v. Hill, 1838, 4 Bing. 
N. C. 212; Warmr v. Rmldiford, 1858, 4 C, B. N. S. 180, 204). 

A i)erson wn'ongfully imprisoned has remedies, both by action and by 
indictment, and by the writ of habeas corpus. Both in actions and indict* 
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ments it was formerly usual to describe the imprisonment as 'effected vi 
et armis and against t}ie peace, but this form of pleading was rendered 
unnecessary by the Criminal Justice Act, 1851 (14 & 15 Viet. c. 100, 
s. 24), and the Common Law Procedure Acts. 

1. The cause of action or indictment and the defences are substantially the 
same, i.e. a person charged with false imprisonment must either prove that 
the imprisonment w&,s not his act or was justified. In this respect the 
civil action being an action for Tkkspass to the Iverson differs from the 
action of Malicious Prosecution, an action on the case in the nature of 
“judicial slander,” in the fact that in false imprisonment when once the 
imprisonment is established the burden of proof is thrown on the defence, 
and the innocence of the defendant's intention is immaterial, whereas in 
the other action the plaintiff* must not only prove the fact and termination 
of the prosecution, but also that it was both unreasonable and malicious 
{Tarlton v. Fisher, 1781, 2 Doug. 674). All the persons concerned 
in an illegal arrest are liable as joint tort-feasors, i,e. the judge who 
authorises it, the officer who effects it, and the persons at whose 
instance it is effected where tliey have personally directed that it should 
be made {Hopkim v. Crowe, 1836, 4 Ad. & E. 774). But^where a person 
merely applies to a judicial officer for process, and it is issued and 
executed, the remedy against him (where the process was issued with 
jurisdiction) is not in trespass, but for maliciously and unreasonably setting 
the law in motion {Carratt v. Morley, 1841, 1 Q. B. 18). 

Judicial officers are liable for false imprisonment only where they have 
acted absolutely without jurisdiction and actual detention has taken place 
in consequence {BusheWs case, 1670, 6 How\ St., Tr. 999; Hamond v. 
Howell, 1675,1 Mod.liep. 184 ; 2 Mod. liep. 218). See ISxckss of J urisdiction. 
Judges or justices of inferior Courts whether of record or not, incur a larger 
liability in these matters than those of the superior Courts', being liable if 
they act illegally, even if their acts were done in good faith and without 
malice {Hill v. Bateman, 1725,2 Stra. 710; Houlde^i v. Smith, 1850,14 
Q. B. 841 ; Jones v. German, [1896] 2 Q. B. 418 ; [1897] 1 Q. B. 374). 

The first question,commoii to the civil and criminal proceedings,i8 whether 
the imj)risoninent was the act of the defendant. It is not necessary that 
he should himself actually have applied the restraint ; but to be liable he 
must have either directed or authorised or adopted the proceedings which 
led to the imprisonment. To give a man into custody on a criminal charge 
is imprisonment; but it is not so, merely to complain to a constable or 
justice, if the judicial or executive officer thereupon takes independent 
action ; nor is it so where the complainant merely signs the charge-sheet 
at the request of a police officer and not as complainant (Grinham v. 
Willey, 1859, 4 H. & N. 496 ; Austin v. Dowling, 1870, L. E. 5 C. P. 534). 

An employer is not liable for false imprisonment by his servants or 
agents, unless it can be shown that the servants had express or implied 
authority to make or order the arrest {Abrahams v. Deakin, [1891] 1 Q. B. 
516). 

Nor is a complainant liable for my imprisonment consequent on the 
act of a magistrate, such as arrest on a legal warrant or detention whether 
reasonably or unreasonably on I'emand {Austin v. Dowling, 1870, L. E. o 
0. P. 534). The second question is with reference to justification. From 
this point of view there are two classes of cases — 

(a) Arrest under colour of the authority of a judicial officer, which can 
be justified, unless the judicial officer obviously had no jurisdiction or the 
writ or warrant issued by him was absolutely void on the face of it, or, if 



FALSE IMPHISONMENT 


313 


only vofibble, was in*egularly or deceitfully procured by the acts of the 
persons ifiBtituting the preceding in which the arrest was made ; 

(6) Arrest without the authority of a judicial officer, which can be 
justified only in the case of an actual or supposed breach of the criminal law 
by the person arrested. 

(a) There are a number of decisions in which the person obtaining 
a warrant or wTit of arrest, or his solicitor, have been held liable for false 
imprisonment. They are all instances of warrants, etc., either issued 
wholly without jurisdiction, or obtaineil by inisconduct and misrepi^senta- 
tion by the party or his attorney, and in the latter Cixse, unless the })roce88 
is absolutely void, until it is set aside, the remedy seems to be not falser 
imprisonment but malicious prosecution or arrest {Codrinqion v. Lloyd, 
1840, 8 Ad. & E. 449 ; Wil/iaim v. Smitli, 1803, 14 (.’. R N. S. 596). 
Where it is set aside as a matter of favour, no action will lie (Smith v. 
Sydney, 1870, L. 11 5 Q. 11. 203). 

The rule api)ear8 to be tliat when the process is absolutely void 
on the face of it, all persons concerned in its issue or execiiti<ni are 
liable for any imjnisonment under it ; but that where it is (»nly voidai»!c 
the ministerial oMicers who execute it are not liable; but tlie judge hy 
whom, and the i)arties on whose application, it was issued are liable 
(Bigelow on Torta, 150 /< ; Shergold v. Holloway, 1733, 2 Stra. 1002: 
I'arltm v. Fisher, 1781, 2 Long. 671). 

Further, if the wrong pei-son is arrested under a warrant, the warrant 
will not justify his arrest, or his receipt by a gaobu’, unless the )Kn*8on 
arrested misled the warrant ollicer as to his idiuitity (Aanm v. Alexandir, 
1811, 3 Camp. 35 ; 13 II. B. 742; Duntson v. Paterson, 1847, 2 C. B. N. S. 
495 ; Jarmain v. Hoofper, 1844, 6 Man. & G. 827). The same considerations 
apply where if hf^ving elTected an arrest the officer (hnns not take his prisoner 
with all reasonable speed before a magistrate (Wriy/it v. Court, 1825, 
4 Barn. & Cress. 596), or detains him after the warrant or authority for 
his detention has expired. Tliis is specially applical»I(j in the case of 
a gaoler to whom a prisoner is delivere<l for wife custody in execution 
of sentence (Migotti v. Colrill, 1879, 4 (\ T. 1). 233). If he detains his 
prisoner beyond tlie time limited hy or deducihle h’oin the warrant, he 
is liable for false iinprisonmeiit (Moone v. Pose, 1869, L. II. 4 C). B. 486; 
Henderson v. Preston, 1888, 21 Q. B. 11. 3)02). Ihit where the terms 
of the WTit or warrant arc distinct, and not obviously illegal, the officer 
must obey them, and is not liable for false imjirisoninent if the imprison- 
ment ordered is in excess of the law (Countess of liutland*s ciise, 1005, 
6 Co. Hep. 54 a; Andrev^s v. Marris, 1839, 1 Q. B. 3; Greaves Keene, 
1879, 4 Ex. D. 73). A distinction has been drawn between orders of 
a sujierior Court and of an inferior Court, those of the former being 
presumably within their jurisdiction, those of the latter requiring examina- 
tion to see whether their limited authority has lieen exceeded (Cosset v. 
Howard, 1847, 10 y. B. 411, 453). 

(b) The cases in which arrest can Ik* made by statutory authority 
without warrant, oral or written, of a judicial officer, are enumerated under 
Arrest. For the jjresent purpose it is enough to say that at eommon 
law the imprisonment by any person may be juslitied — 

(1) In the case of felony, if a felony has l>een actually committed, 
and there is reasonable and probable cause for believing the person arrested 
to be the felon ; 

(2) In the case of misdemeanour, where a real and not a merely technical 
breach of the public peace is being or has been committed, and the arrest 



314 


FALSE IMPEISONMENT 


is immediate (1 Stephen, Hisi, Cr. Law^ 193-200 ; Bowditch v. Bakhin, 
1851, 5 Ex. Eep. 378 ; Bayrm v. Brewskr, 1842, 2 Q. B. 376 ; Tinujithy v. 
Simpson^ 1835, 1 C. M. & B. 757). Imprisonment by a constable can 
be justified at common law where he has reasonable cause to suspect that 
a felony has been committed, and that the person arrested committed it. 

The burden of proof that the constable or private person had reasonable 
and probable grounds for his belief at the time of the arrest, rests upon the 
defence. Under the present practice it is for the jury to find the truth as 
to any facts in controversy, and for the judge to say whether ther facts 
constituted a reasonable ground for the arrest {TAster v. Perryman, 1870, 
L. R. 4 H. L. 521). This rule has been subject of much controversy and 
criticism, and will be further discussed under Malicious Prosecution. 

It is not necessary to enable the person imprisoned to sue for false 
imprisonment that the imprisonment or any consequent legal proceedings 
should have terminated. The prisoner, if his arrest is illegAl, is entitled to 
terminate his imprisonment by aj)plication for a writ of Habeas CoRrus, 
The old remedy by writ de Ivomine replegiando has fallen into disuse. 
Where the imprisonment was in intended execution of a statute, any action 
in respect of it appears to be subject to the provisions of the Public 
Authorities Protection Act, 1893 (56 & 57 Viet. c. 61), which have got rid 
of the old rules as to Notice of Action and pleading the General Issue. 

2. Wrongful imprisonment is also an indictable misdemeanour at common 
law, whether it is or is not coupled with assault or battery. It is punish- 
able by fine and (or) imprisonment without hard labour, at the discretion of 
the Court. The offence is triable at Quarter Sessions. In an indictment for 
the offence it is usual to charge also an assault and battery (see Archbold, 
Ur. PL, 2l8t ed., 796). Prosecutions for false imprisonment are unusual, 
unless- there have been circumstances of oppression, extortion, or other special 
aggravation. 

Imprisonment on a British ship under the orders oi’ at the request of a 
Foreign Government, and outside its territory, is a misdemeanour against 
English law (iZ. v. Lesley, 1859, 29 L. J. M. C. 97). 

There is said to be a common law misdemeanour described as kidnapping 
(iJ. V. Oray, 1682, 9 How. St. Tr. 127 ; 3 Russell on Crimes, 6th ed., 269), 
but its incidents do not differ from those of wrongful imprisonment, except 
that it is said to involve taking the prisoner out of the realm. It is 
a misdemeanour under sec. 11 of the Habeas Corpus Act, 1679 (31 Chas. 
II. c. 2), knowingly to frame, contrive, write, seal, or countersign any 
warrant for the commitment, detainer, or transportation of any subjt^ct 
resident in England, Wales, or Berwick, as a prisoner to Scotland, Ireland, 
the Channel Islands, or any place beyond the seas, or so to commit, detain, 
or transport any person. The punishment is the penalties of prcemunircy u- 
forfeiture of lands, tenements, goods, and chattels (not affected by the 
Forfeitures Act, 1870), and imprisonment for life, and to be put outside the 
Queen’s protection (see Stephen, Dig. Grim. Law, 5th ed., p. 89). Tiii« 
enactment is directed against kidnapping {Designy's case, 1682, 2 Rayni. 
(Sir T.) 474) and transportation for misdemeanours, or without trial 
and conviction, and did not affect transportation under conditional pardon, 
as practised in the seventeenth century (see Act, ss. 13), nor the recon 
veyance to other jyarts ctf the empire of fugitives from the justice of thcfc^t? 
parts (s. 16), and it was overridden by the subsequent Transportation an<l 
Penal Servitude Acts. (See Extradition; Fucutive Offender; Penai. 
Servitude; and see 6 Law Quarterly Beview, 1890, p. 388.) 

For other forms of imprisonment, see Abduction. 
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[AtUJuifUus. — 2 Co. Inst. 482, 589 ; Viner, Air. “ Imprisonment ” ; Com. 
Dig. tit. •'imprisonment ” ; Hawk., P. C., bk. i. c. 60 ; Addison on Torts, 
6th ed., 146; Pollock on TorU, 5th etl, 211 ; Bigelow on Torts, Engl, ed., 
130 ; Stephen on Maiisisus Prosecution ; Clerk and Lindsell on Torts, 2iul ed.; 
ArchlK)ld, Cr. PL, 2l8t ed., 796 ; 3 Russell on Crimes, 6th etl.. 269, 309.] 

Judgment. — 1. At comnion law the mode of challenging judg- 
ments given in the common law County Court or a Court baron or other 
Courts not of record was by writ of false judgment. Originally the 
writ was returnable in the Court of tlie immediate feudal superior of a 
Imron in whose Court the false judgment had been given. By the Statute 
of Marlborough, 52 Hen. ill. c. 3, exclusive cognisiince was given to the 
king’s Courts, and the writ became returnable in the C-ommon Bench. The 
proceedings in the lower Courts were certified by the suitors, subject to a 
mode of trying Errors assigned on their certifiiate, which is jirescrilKjd by 
1 Edw. III. st. 1, c. 4. The whole process is now obsolete, but is dealt witli 
fully in Vin. Alrr. tit. “ False »ludgmcnt” (see Ceutioraki). 

2. False judgments in Courts of record, even a Court of piepowder 
were challenged by writ of error, now aliolished as to civil proceedings (hcc 
Error, Writ OF : Appeal; Certiorari). 

Latin. — Indictments were drawn in Latin in England till 4 (leci. ii. c. 26, 
and in Wales till G Geo. li. c. 14, s. 5. If the words used were insensible in 
Litin and not known in English law as a term of art, tin* indictment coulil 
lie quashed {Long's case, 1603, 5 Co. Rep. 121). 'J'lie only relic of this 
obsolete practice is the (virtually but not formally repealed) jirovision in the 
Treason Act, 1695 (7 & 8 Will. ill. c. 3, s. 9), that an indictment is not 
to lie quashed for jniswriting, misspelling, or false or iiuiirojier Litin, unless 
excepted to before evidence is given. 

Measures. — »See Weights and Measures. 

Personation. — See Personation. 

Pretences. — The common law remedies for wrongs eflected hy fiuud 
are (1) by indictment fora common hm Cheat; (2) hy action for Deceit. 
The definition for Cheating at common law liaving been found insuffi- 
cient (see Cheat), tlie statutory ofieiice of obtaining money by false 
laetences was created partially and tentatively hy 3»3 Hen. viii. c. 1, 
and substantially in its present form in 1756 (30 Geo. ii. e. 24). It 
is now constituted by secs, 88-90 of the Lareeiiy Act, 1861 (see 
-Archbold, Cr. PL, 2l8t ed., 545). The reason for creating the oflence 
was that the offence of larceny did not cover cases where a man wus 
induced by fraud to part with tlie property as w’ell as the {>os8(iS8ion of 
a chattel (Archbold, C7\ PL, 2l8t ed., 394). 

1. It is a misdemeanour (a) to obtain from any jxuson by any false 
pretence, with intent to defraud, any }»roperty the subject of larceny, i.e. 
any chattel, money, or valuable security, but not a ilog {H. v. ItoHnson, 
1859, Bell C. C. 34)<s^ 88); {h) by any "false pretence to cjause or prcKuire, 
with intent to defraud, the jjayrneiit of an}' money, or the delivery of 
any chattel or valuable security, to any [hjikoii for the use or benefit of 
the person making the false pretence, or of any other [lersoii (s. 89). 
Persons are punisliable as for obtaining i^rojierty by false pretences 
who win to themselves or others money or any valuable thing hy 
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any fraud or unlawful device or ill-practice in playing at any game, or 
in betting on the players, or on the event of any game, sport, or pastime 
(8 & 9 Viet c. 109, s. 171 ; and see B, v. Hudson, 1860, 29 L. J. M. C. 145). 

2. It is a misdemeanour, fraudulently, and by any false pretence, 
and with intent to injure or defraud any other person, to cause or 
induce any other person (1) to execute, make, accept, indorse, or destroy 
tlie whole or any part of a valuable security; or (2) to write, impress, 
or affix his name, or the name of any other person, or of any company, firm! 
or copartnership, or the seal of any body corporate, company, or Society, 
upon any paper or parchment, in order that it may be afterwards converted 
into, or dealt with as, a valuable security (s. 90). This offence was created 
in consequence of the decision in JB. v. JDanger, 1856, 26 L. J. M. C. 185. 

3. It is also a rnisdenieanour to receive any property obtained by means of 
the offences above stated, with knowledge that it was obtained by such 
offences (s. 95). 

The punishment for offences 1. and 2. is penal servitude from three 
to five years, or imprisonment with or without hard labour for not 
over two years, with or without fine (24 & 25 Viet. c. 96, ss. 88, 90 ; 54 & 
55 Viet. c. 69, s. 1); and tlie punishment for offence” 3. is penal servi- 
tude from three to fourteen years, or imprisonment and (or) fine as in 
cases 1. and 2. (24 & 25 Viet. c. 96, s. 95 ; 54 & 55 Viet. c. 69, s. 1). 
The C^ourt may in the alternative require the offender to enter into his 
own recognisances, with or without sureties, to keep tlie peace or be of good 
behaviour, or both ; or in default of finding sureties, imprison him without 
hard labour for not over one year (24 & 25 Viet. c. 96, s. 117). 

Where the offence is a first offence, the Court may alternatively proceed 
under the First Offenders Act, 1887 (50 & 51 Viet. c. 25). See Fikst 
Offenders. Where the offence is committed after a previous conviction 
for the same offence or felony, the Court may, in addition to any other 
lawful sentence, put the otVender under police supervision for not over 
seven years after the expiration of his sentence (34 & 35 Viet. c. 112, 
ss. 8, 20). 

4. Under the Debtors Act, 1869 (32 & 33 Viet. c. 62, s. 13), it is a inis- 
demeanqur punishable by imprisonment with or without hard labour for 
any period not exceeding twelve months, for any person, whether a bank- 
rupt or not, to obtain credit by false pretences or any other fraud, when 
incurring a debt or any other liability (B. v. Bowlands, 1882, 8 Q. B. U- 
630 ; and see Fraudulent Debtors). 

5. Persons who conspire, incite, or attempt to commit, or who aid or abet, 
counsel or procure the commission of any of the above-named offences, are 
liable to indictment. See Abettor; Attempt; Conspiracy. 

6. Tliere are numerous statutory offences of a fraudulent character 
which closely correspond to false pretences. See Russell on Crimes, 6tli 
ed., vol. ii. p. 553 ; and Accounts, Falsification of ; Forgery. 

7. As to procuring illicit carnal intercourse by false pretences, see Kace. 

A very considerable amount of case-law exists as to the scope and effect 

of the provisions of secs. 88-90 of the Larceny Act, 1861 , which is collected 
in Archbold, Cr. PL, 21st ed., 542-566 ; and Russell on Crimes, 6th e<l- 
vol. ii. It may be thus briefly summarised. A pretelice to be within tlie 
statute may be by verbkl or written statements {B. . Cooper, 1876, 2 Q- 

B. I). 510), or by conduct (JS. v. Barnard, 1837, 7 Car. & P. 784), but must 
amount to an allegation or suggestion that some fact exists or has existed, 
and must be not a promise (however dishonest) as to some future event 
or conduct, nor mere commendation or appreciation of wares for sale, 
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Le. puffing;^. V. Ardleu. 1870, L R. 1 Q C. R. 301 ; i?. v. Fostei% 1876, 2 
(}. B. 1). wl). Thus giving a cheque known to be worthless for the 
price of goods is obtaining the goods by false pretences. But in the case 
of the use of cheques or bank notes to prove that tlie pretence is f^se 
it is necessary to show that tiie accused knew it to be al>solutely 
valueless, or had no reason to believe that it would ho honoured on 
presentation {R. v. Hazelton, 1874, L E. 2 C. C?. L*. 134). The (yises, of 
which the most extreme is R v. (rordon, 1888, 23 Q. B. I). 354, draw 
alraost.invisibly fine distinctions between false promise's and false state* 
meats. It was the practice to convict jjersons for obtaining fcHxl by false 
pretences who dine at a restourant and do not pay, but tliis practice was 
ditficult to justify; and see now R v. Jours, 1897, W. N. 1G7. 

The “ obtaining ” by false pretences does not include detaining goods 
otherwise obtained, but means acquiring witli intent to deprive the owner 
jiermanently and entirely of the goods, whether the goods are or are not 
acquired under a contract (B. v. Kilham, 1870, L. II. 1 C. C. R. 261). 
Consequently a loan of money can, but a loan of chattels cannot, be obtained 
by false pretences. It is not neceswiry that the proj)erty obtained should 
exist at the date pf the false pretence if it is made or acquired and })arl‘‘a 
with in reliance on it {B. v. Martin, 1867, L. 11. 1 C. C. K. 56). 

It must be shown that the goods were parteil with under belief in the 
pretences, hovrever foolish such belief may be, and liowever easy it was for 
the person chciited to make impiiry as to the truth of the ]»retence (JB. v. 
Milh, 1857, Dears. & B. ( •. G. 285). Wliere the |)roperty was not jMirted 
with from belief in the pretence, the pretender is indictable for the attempt 
to obtain {R. v. Hensler, 1870, 11 Cox C. 0. 570) the ju’operty, or can be 
c<uivicted of the attempt on an imlictment for the completed oflence (B. v. 
Roebuck, 1856, 25 L. J. M. V. 101 (14 & 15 Viet. c. 100, s. 0). 

The ofience is •committed in the ciise of a preUmc'C transmitted by post 
from one county or country to another, l)oth where the letter is posted and 
where it is received (A', v. Holmes, 1883, 12 Q. B. I). 22» ; B, v. Nillim, 1884, 
53 L. J. M. C. 1 57). The latter case has been rpiestioiuMl as insufficiently deal- 
ing with the difference between local venue and territorial jurisdiction, and 
in addition to which, see (Jompanhia de Moi^awhiqiic v. British S, Af rica Co., 
[1893] App. Gas. 602. The rules as to venue in larceny cases do not aj^dy 
to false pretences {R. v. Htanlmry, 1861, 31 L. 4. M. G. 88: U. v. Ijcmh, 
1855, 25 L. J. M. G. 77). 

The distinction between false pretences, forgery, and larceny by a trick 
is in certain cases very fine. A j^erson who deliberately utters a forged 
(locument falsely pretends its genuineness, and the difference between false 
pretences and larceny rests on the answer to the question whether the 
person cheated did or did not mean to part with the proj»erty, as well as 
with the possession of the article in (piestion (11 v. Thompson, 1862, 32 
L J. M. G. 57 ; R. v. Cooke, 1871, L. K. 1 G. G. E. 295; R v. Buchnastcr, 
1887, 20 Q. B. D. 182 ; R. v. Russett, [1892] 2 Q. B. 312 ; R v. Kwy, [1897] 
1 Q. B. 214); and see Lauceny. 

The difficulty created by the fineness of the distinction is usually obviated 
by indicting for false pretences and relying on the rule under sec. 88 of the 
Larceny Act, 1861— that a person is not entitled to l)e ac<iuitted of the 
misdemeanour if his •offence amounted in law to. larceny. This provision 
merely repeats with small variation the general rule under 14 & 15 Viet, 
c. 100, 8. 12 ; but there is no mode of convicting for false pretences where 
the indictment is for larceny. 

Procedure — Trial. — ^All the offences referred to under this head are triable 
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at Quarter Sessions even after a previous conviction (5 & 6 Viet. c. 38, s. 1), 
and none are triable summarily. All the principal offences and canspiracie.s 
are subject to the Vexatious Indictments Act, 1859 (22 & 23 Viet. c. 17 ; 
32 & 33 Viet. c. 62, s. 18), but attempts to commit them are not (S, v 
Burton, 1875, 13 Cox C. 0. 71). 

Indictments for obtaining property by false pretences must set out with 
particularity, and falsify, the actual pretence used, and state the person t{j 
whom the pretence was made, and from whom the property was obtained 
(B. V. Sowerhy, [1894] 2 Q. B. 173). If this is not done, the indictment 
can be quashed; but the defect will be treated as cured if not challenged 
before verdict {B, v. Qoldsmith, 1873, L. E. 2 C. C. E. 74). As to the 
proper mode of averring a false pretence by advertisement to the public, 
see B, v. Silverlock, [1894] 2 Q. B. 766. 

Where the cliarge is of obtaining money or bank notes it is sustaiiuMl 
by proof of obtaining any piece of money or note, even if given for 
the purpose of changing it and returning part of the value (14 & 15 
Viet. c. 100, s. 18). 

Indictments for conspiracy to obtain goods by false pretences and for 
unlawfully receiving goods obtained by false pretences need not set out the 
pretences (JK. v. GUI, 1818, 2 Barn. & Aid. 204; Taylor v. B., [1895] 1 Q. B. 25). 
The intent to defraud must be averred (A*, v. James, 1871, 12 Cox C. C. 127), 
but may be charged and proved generally without reference to any 
particular person, and it is not necessary to state or prove to whom the 
property obtained belonged (24 & 25 Viet c. 96, s. 88). 

Any number of counts for pbtaining different sets of goods within the 
same jurisdiction may be joined in one indictment, subject to compliance 
with the Vexatious Indictments Act, 1859, and to the power of the Coui t 
to interfere if the right is used in a manner oppressive to the accused {IL 
V. King, [1897] 1 Q. B. 214). And even where such^ charges are not 
included in the indictment they may be given in evidence to show guilty 
knowledge or intent on the part of the defendant (A. v. Francis, 1873, L. li. 
2 (1 C. E. 178 ; Makins v. A.~G,of New South Wales, [1894] App. Cas. 57). 

A person who parts with goods on the faith of a letter containing 
alleged false pretences may be asked what opinion he formed on receipt 
of the letter (A. v. King, [1897] 1 Q. B. 214). 

The provisions of sec. 100 of the Larceny Act, 1861, as to the restitu- 
tion on conviction of goods stolen, etc., do not now apply to goods obtained 
by false pretences or any fraud not amounting to larceny (56 & 57 Viet, 
c. 71, s. 23). 

[Authorities. — Archbold, Or, PL, 21st ed., 542 ; Steph. Dig. Grim. Lom\ 
5th ed., 297 ; Eussell on Grimes, 6th ed., vol. ii. pp. 437, 467-551 ; and 
cp. Mayne, Ind. Grim. Law, 1896, p. 711.] 

Prophecies were punishable under an Act of 1562 (5 Eliz. c. 15), 
which was repealed in 1863 (26 & 27 Viet. c. 126). See Fortunk 
Telling. 

Bepresentation. — See Company, Deceit; and Fraud. 

Betum . — ^Where a writ of execution has been Issued and the sheriff 
makes a false return to it, as, for instance, where a sheriff returns nnlh 
hona to a writ of Ji.fa., and the judgment debtor was at the' time of the 
execution possessed of goods which the sheriff might and ought to have 
seized, the person issuing the writ has, if he can prove damage, a right of 
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action agionfit the sheriff for the false return ( Wylie v. Birchs 1843, 4 Q. B. 
566, v. Fm-nJmm, 1871, L 11. 7 Q. B. 175, 180). But such 

action will not lie unless actual damage has been caused to the plaintiff (iWrf.). 
For other instances of false returns, see Mather on Sheriff Law ^ p. 91. See 
further. Execution ; Sheriff. 

Signals , — It is a felony for any person to unlawfully mark, alter, 
or remove any light or signal, or to unlawfully exhibit any false light 
or sigpal with intent to bring any ship, vessel, or boat into, or to un- 
lawfully and maliciously do anything tending to, the immediate loss or 
destruction of any ship, vessel, or boat, punishable by penal servitude for 
life, or for any term not less than five years, or with iinprisonment for any 
term not exceeding two years, with or witliout hard labour, ami with or 
without solitary confinement, and if a male under the age (»f sixteen years, 
with or without wliipping (1861, 24 & 25 Viet. c. 97, s. 47 ; 1864, 27 & 28 
Viet. c. 47, s. 2). In addition to any such punishment the offender may be 
required to enter into recognisances and find sureties for keeping the peace 
(24 & 25 Viet. c. 97, s. 73). This offence is not triable at Quarter Sessionr 
(1842, 5 & 6 Vict,c. 38, s. 1). A master of a vessel who nses or display:-, or 
causes or permits any person under his authority to disjilay, any of the 
regular signals of distress, except in the case of a vessel ])eing in distress, is 
liable to pay compensation for any labour undertaken, risk incurred, or loss 
sustained in consequence of that signal having been 8up]>osed to be a signal 
of distress, which compensation may without prejudice to any other remedy 
be recovered in the same manner in whicli salvage is recovera))le (M. S. A. 
s. 434). The owner or master of an ordinary boat, on board of which there 
is not a licensed pilot or a master or mate liolding a pilotage c.ertifi(»ate, 
displaying a pilot flag, or a flag so nearly re8eni)>ling a pilot flag as to be 
likely to deceive^ is liable, unless he can disprove an intention to deceive, 
to a fine not exceeding £50 (ihid. s. 614). And the master of a vessel using 
or displaying, or allowing to be used or displayed, a, pilot signal for any 
other purpose than that of summoning a }>iIot, is liable to a fine not exceed- 
ing £20 (ibid. s. 615). Shii) 0 wner 8 desiring to use rockets, lights, or other 
similar signals for the purpose of a jirivaU? code must register them with 
the Board of Trade, which, if it allows them, must give public notice of 
their being registered so as to prevent them being mistaken for distress or 
pilot signals. If they are likely to be so inisUiken, tlie Board may refuse to 
register them (ibid. s. 733). 

Trade Description . — See Merchandise Marks. 

Verdict . — See Attaint. 

Weights. — See Weights and Measures, 


Falsifying— 

Accounts . — See Accounts, Falsification of. 

JudgmerUs . — See^'oRGERY; Judgment. • 

News. — 1. A conspiracy to spread false news with the objecjt of 
euhancing or depressing the price of any commodity or merchandise, or to 
raise or depress the price of stocks, is an indictable misdemeanour (7 & 8 
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Viet. c. 24, 8. 4; B, v. WaMvngton^ 1800, 1 East, 143; R. v. Dt Bermger 
1814, 3 M. & S. 62 ; R, y. Agnail, 1876, 1 Q. B. D. 730 ; 2 Q. B. D. 48)' 
and any agreement with this object is illegal and void {Scott v. Brown 
[1892] 2 Q. B. 724). 

2. It was a misdemeanour punishable by fine or imprisonment, and 
subject for civil proceedings, to spread false news, to make discord between 
the sovereign and the nobility, or concerning any great men of the realm 
(3 Edw. I. (Stat. Westm. 1), c. 34; 2 Eich. ii. st. 1, c. 5 ; 12 Eich. ii. c. 11). 
These enactments, known as the statutes de scandatis were 

repealed in 1887 (50 & 51 Viet. c. 59; see Odgers on Libel, 2nd ed., 134: 
3rd ed., 477). There is recorded a prosecution in 1214 for treason against 
a man alleged to have spread a false rumour as to the king’s death (1 Seld. 
Soc. Publ. j). 69, pi. 115). 

Pedigree , — See Pediohee. 

Records, — See Fokgeuy ; Eecords. 


Family Arrang'emcnt. — ^Where an arrangement is entered 
into to save the honour or preserve the property ( Williams v. Williams, 
1866, L. E. 2 Ch. at p. 304) of a family, the Court will be glad to lay hold 
of any just ground to carry it into execution, and to establish the peace of 
a family (per Lord Hardwicke in Stapilton v. Stapilton, 1739, 1 Atk. 2), 
even tliough it rests upon grounds which might not have been considered 
satisfactory between strangers (per Sugden, L.C., in Westhy v. Westhy, 1842, 
2 Dr. & War. 502), and especially in cases of disputed legitimacy {ibid.,). 

No agreement need have been arrived at in words, if one can be im])lied 
from a long course of dealing with the family property, and this may be 
done even though an actual dispute has never arisen ( Williams v. Williams, 
1866, L. E. 2 Ch. 294). 

A very slight consideration will be sufficient to support an agreement bv 
way of family arrangement. In order to set such an agreement aside on 
the ground of inadequacy of consideration, the inadequacy must be so gi’oss 
as to involve the conclusion that the complainant either did not understand 
what he was about, or was the victim of some imposition (per I/)rd West- 
bury in Tennent v. Tennents, 1870, L. E. 2 H. L. Sc. App. 6). In most cases 
the consideration is the compromise of a claim. Even if the claim is bad, 
for instance, so unsustainable as a claim depending on the validity of a 
marriage with a deceased wife’s sister ( Westhy v. Westhy, supra), this con- 
sideration is sufficient, provided the claim is a real one, and is made in good 
faith {Neale v. Neale, 1837, 1 Kee. 672 ; Stewart v. Stewart, 1838, 6 Cl. & 
Fin. 911 ; Cook v. Wright, 1861, 1 B. & S. 559). 

A compromise or agreement entered into by some of the parties entitled 
on the footing that all should concur, is not binding unless all do concur 
{Peto V. Peto, 1849, 16 Sim. 590; BolUho v. HUlyar, 1865, 34 Beav. 180; 
cp. Taylor v. Cartwright, 1872, L. E. 14 Eq. 167). 

There must be fvll disclosure to the other parties of all material circum- 
stances known to each party at the time of the ai’rangeipent. In a family 
arrangement where near relatives — some having authority — contract with 
each other, a high and punctilious probity will be expected, and equity 
will interpose to do justice on very moderate indications of laxity ; such 
contracts are vberrimbe fidci (per Lord Westbury in Tennent v. Tennents, 
supra ] Bee Cootbact, .voL iii. p.' 345), Thus, where the legitimacy of an 
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elder brother was in question, an agreement made for a division of the 
propert]% was set aside because the younger brother, knowing that a 
ceremony of marriage had taken place t)efoi'e the other's l>irth, had failed 
to communicate the infoimation to him (Gordm v. Gordon, 1821, 3 Swan. 
400 ; 19 B. B. 230). J fortiori if any material inisrepi-esentation has been 
made, the agreement will be set aside {Fanr. v. Fanr, 1875, L R. 20 Eq. 
698). The rule requiring disclosure is exceptional. In ordinary cases, 
where parties are independent, and are dealing “ at arm s length ” with each 
othe^ a mere non-disclosure does not vitiate the arrangement (see 7\imcr 
V. Green, [1895] 2 Ch. 205). 

Mistake , — A family arraiigeinent will In? siipjHirteil “although the 
parties have greatly misunderstood their situation and mistaken their 
rights *’ (per Lord Eldon in Gordon v. Gordon, myra, 3 Swan, at p. 463). 
and in many of the cases cited al)ove it had ultimately appeared that one 
|)arty to the compromise had no real interest at all. But if an arrangement 
])roceeds upon a common mistaken assumption as to a fact not intended to 
1)6 affected by it, the aiTangeinent may be set aside. Thus, where a clain^ 
for arrears of interest upon a portion was compromised by a deed, oTk >i 
appearing that there was no title to the ]H)rtion itself, the deeil was set 
aside {Lawton v. Campion, 1854, 18 Beav. 87). 

The mistake or ignorance of a i)arty is not material, if ho was rejiresented 
hy an agent who was snfticicntlv informe<l (Sfcirart v. f<tcwart, 1838, 6 Cl. 
vV: Fin. 911). 

JMification. — An agreement entered into in pursuance of a family 
armngemont may he rectified if it does not e.\press tlie nwil agreeuieut 
(Ashurst V. Mill, 1848, 7 Hare, 502), but not if the terms in question have 
j»een acted upon for a long time without dis]>ute {Jknllry v. Mae.kay, 1862, 
31 Beav. 143). 

An arrangeiifent procured by ondue injlmnce will be set aside, r.//. if 
trustees of a will coerce one beneficiary to divide his sliare {Ellk v. Barker, 
1871, L. R. 7 Ch. 104). But a tranwiction between father and son is not 
invalidated because the father has used his paternal influence to induce 
the son to agree, even if the son has had no indej>endent advice, unless the 
father has secured for himself an unreasonable benefit. Even if he have, 
the transaction will be suj)ported upon the t(;rms of his abandoning it (see 
Hohlyn V. Hohlyn, 1889, 41 Ch. D. 200). 

An arrangement made between father and srm, with a trust for payment 
of the father's debts after liis death, may l)e enforced by the creditors 
(Priestley V. Ellis, [1897] 1 Ch. 488). 

[Authorities, — See White and Tudor’s Lcadiny Cases, notes to Btapilton 
v. Stapilton ; and 12 Buliny Cases, p. 99.] 


Family Mansion-house. — A house and 165 acres was 
held not to l)e sufficiently large to entitle it to be called a family mansion- 
house in the sense that there was anything in the shaije of a pretium 
ajfectionis to cause the Court to refuse to consent to a sale under the Settled 
Estates Acts {In re S 2 nirwafs Settled Estates, 1878, 10 Ch. D. at p. 233, 
jier Jessel, M. R.). , Restrictions are put u):)on the sale or letting of the 
“principal mansion-house” (if any) on settled land by sec. 10 of the 
Settled Land Act, 1890. See Settled Land Aerrs. 


Fancy Bread.- -See Fkench Bkeap. 

vou V. 
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Parcy« — A disease of horses connected with Glanders (j.v.). 


Fare. — See Cab (vol. ii. p. 321) and Railways. 


Faro or Pharaoh. — ^A game with cards, in which the players 
bet on the order in which certain cards will appear when taken singly from 
the top of the pack (Murray, Diet. Eyvg. Lang., It wats declared unlawful 
by 12 Geo. ii. c. 28, s. 2. See Gaming; Gaming House. 


Farrier. — A farrier is defined by Johnson as (1) “a shoer of 
horses,” and (2) “ one who professes the medicine of horses.” According to 
the same authority, farriery “ is the practice of trimming the feet and curing 
the diseases of horses.” But he adds that “ the farriers of modern days 
have dissolved this partnership, applying farriery merely to shoeing horses, 
and the more stately term of veterinary art to physicking or healing the 
sick animal.” This article is therefore confined to the legal rights and 
liabilities of a farrier as a shoer of horses. As to the legal position of a 
professor of the veterinary art, see Veterinary Surgeon. 

Where a man takes upon himself a public emplo 3 rment be is bound to 
serve the public as far as his employment goes, or an action lies against him 
for refusing. A farrier who arbitrarily refuses to shoe a horse is therefore 
liable to an action for the damage resulting from such refusal ; but he may 
refuse to shoe a horse which is brought to him to be shod at an irregular 
hour (14 Hen. vi. c. 18 ; Lam v. Cotton, 1700, 1 Salk. 18). 

A farrier is liable to an action if from lack of reasonable skill or due 
care he lames a horse in shoeing it, and the action is founded on the implitxl 
contract that every workman undertaking any work will perform it 
properly (2 Chit. PI, 7th ed., 262; R. v. Kilderhj, 1669, 1 Saiiiid. 312 
n. 2 ; Nat. Brev. 94 d). If he performs the operation of shoeing unskil- 
fully and improperly, he is liable for any injury which may result from such 
unskilfulness. For it is a rule of law that a person employed for any 
purpose must bring to the subject-matter a reasonable skill and fitness, and 
he must exercise that reasonable skill and fitness with due and proper care. 
If he be deficient in the requisite skilfulness, and in consequence of that tlie 
operation is performed in a bad and bungling manner, or if, having tlie 
requisite skilfulness, he fails to bring it to act, he is liable for any injury 
which may result {Collins v. Rodway, 1845, 19 Yet. Entr. 102, per Pollock, 
O.B. ; Oliphant on Horses, 5th ed., 215). But an operation of this sort 
cannot be considered in the light of an insurance, as a farrier is no more an 
insurer against injury resulting from the operation he undertakes to perform 
than a surgeon or a barber. He is not necessarily liable because he pricks 
a horse in shoeing it, for it may be that the foot of the horse is in such a 
state as to render it difficult or hardly possible to perform the operation 
without something of the sort taking place. Wherever this is the case, or 
there is any other circumstance likely to give rise to any peculiar difiiculty, 
information should be given to the farrier, in order that he may be made 
acquainted with the risk^ihat he is exposing himself to {ibid.). 

An action may be maintained against a farrier for a breach of duty 
arising out of a contract with a third person. Thus Coke, C.J., puts this 
case : “ If a master sends his servant to pay money for him upon the penalty 
of a bond^ and on his way^ a smith in shoeing doth prick bis horse, and so 
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by reason of this the money is not imul; this being the servant’s horse, he 
shall hate an action upon the case for pricking of his horse; and the 
master also shall have his action upon the ciise for the special wrong which 
he hath sustained by the non-payment of his money occasioned by this ” 
{Ererard v. Hophins, H. T. 12 Jac. 1 : 2 Bulst. 332). 

Where a horse lias been injuretl in slioeing from the negligence of 
a farrier 8 servant, the master is liable (1 Blae!k. Com. 431 ; v. 

Murray, 1835, 8 Ad. & E. 109); but not if the wrong be wilful, as if the 
servant maliciouslyMrives a nail into the liorse’s foot in order to lame him 
{JmuH V. Hart, 1698, 2 Salk. 440). 

If a farrier intrusted with a horse to be shod lends him to another, and 
the second pricks him in shoeing, an action lies against the first, or the 
second, in the option of the owner (12 Edw. iv. e. 13). 

It is no answer to an action for negligenee in shoeing a horse, for a 
farrier to say tliat the owner of the horse insisted on liaving the work done 
at an uiireasonalile hour. For in such case the farrier is bound to refuse to 
do the work, or, if he does it, to distinctly declare that he will not be 
resyKinsible for the consequences (Collins v. llothray, ubi supra). 

Under the Mstroyiolitan Police Act, 1839 (2 t'e 3 Viet. c. 47), s. 54 (1), 
every person who, within the limits of the Metroj)olitan I*olice District, 
sliall in any thoioiighfare or public jJace, to the annoyance of the 
inhabitants or passengers, shoe, bleed, or farry any horse or animal, except 
in cases of accident, or clean, dress, exercise, or break any horse or animal, 
is liable to a penalty not exceeding f<»rty shillings. And by sec. 28 of the 
Town Police Clauses Act, 1847 (10 & 11 Viet. c. 89), the like penalty is 
imposed upon every person w’ho does any of these things, in any street, to 
the obstruction, annoyance, or danger of the residents — a prohibition which 
appears to be somewhat less extensive than that contained in the former Act. 

A horse standing at a farrier’s to be shod is exempt from distress, on the 
ground of jmblic utility (Francis v. Wyatt, 1704, 3 Burr. 1502). 

As a j>arty has a right to go to a farrier’s shop by the tacit j)ermi88ion 
of the law (Lane v. Cottou, 1700, 1 Salk. 18), an action does not lie against a 
farrier for refusing to delivc ’ a horse which he has shod, unless the money 
due for the shoeing has been jiaid or tendereHl (Bac. Abr. “Trover” K.), 
because the farrier by whose skill the f)peration of shoeing is performed 
has a lien on the horse in respect of his charges; and sucTi specific lien, 
being consistent with the principles of natural equity, is favoured by the 
law, which is construed liberally in c^ses of this nature (Scar/e v. Morgan, 
1839, 4 Mee. & W. 280; Chase v. Westmore, 1840, 5 Mee. & W. 189; 17 
B. li. 301). 

But tlie horse can only be kept for w’ork done at that particular time, 
for the lien does not extend to any jirevious account. When this point 
was decided, I..ord Ellenliorough 8(ii<l : “ Growing liens are always to be 
looked at with jealousy, as they are encroachments on the common law. 
If they are encouraged in practice, the farrier will be claiming a lien upon 
a horse sent to him to be shod. It is not for tlie convenience of the 
public that these liens should be extended further than they are already 
established by law” (Rushforth v. HaA field, 1806, 7 East, 229; 8 B. R. 
o20). 

In one case a difficulty arose out of the circumstance that a living 
chattel might become expensive to the detainer, and would raise the question 
as to who was liable to feed it intermediately. But this difficulty was 
answered by referring to the analogous case of a distress kept in pound 
covert, where he who distrains is compellable to take reasonable care of the 
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chattel distrained, whether living or inanimate {Searfe v. Morgan, vhi 
supra ; see also British Empire tapping Co, v. Soines, 1861, 30« L. J. (j 
B. 229 H. L.). 

[Authorities , — See authorities cited at end of article Horses.] 


Fast Day.— See Bills of ExciiAxiiE; Day; Time; Feasts. 


Faults. — ^As to the phrase "with all faults,” see Ward v. Hohh&^ 
1878, 4 App. Cas. 13, where the earlier cases are noted, and Stroud, Jmi 
Diet,, 8,v, " Faults.” 


Faux {crimen falsi) is the nearest equivalent in French law to the* 
English crime of forgery. It is dealt with by arts. 145-149 of the Code 
Pdnal. Consideration of the offence under French or Belgian law is only 
material for the purposes of the Extradition Acts and Treaties ; see In re 
Arton (No. 2), [1897] 1 Q. B. 601, where the High Court .decided that faux 
en dcritures de commerce was equivalent to " falsification of accounts.” See 
Forgery. 


F. C. S. — These letters stand for "free of capture and seizure,” and 
are generally used in "slips” for policies of marine insurance to denote 
that the insurer is not liable for loss or damage to the goods or ship arisin^^ 
from capture and seizure. " Capture and seizure ” include takings by an 
enemy whether lawfully commissioned or not (Goss v. Withers, 1758, 2 
Burr. 683) ; by mutinous passengers (Kleinwort v. SheparA, 1859, 1 El. & Kl. 
447); by pirates (Dean v. Homhy, 1854, 3 El. & Bl. 180); by officers of 
the Government of the country to which the ship or goods belong (Lozano v. 
Janson, 1859, 2 El. & El. 160) ; and a ship being sunk by officers of a foreign 
Government (Powell v. Hyde, 1855, 5 El. & Bl. 607). Though "capture” 
standing alone may apply only to belligerent capture, the addition of 
"seizure” excludes that narrow construction (Lord Selborne, Cory v. Burr, 
1883, 8 App. Cas. 393, 395); and "seizure” includes a forcible taking 
possession of a ship by African natives with the intention only of plunder- 
ing the cargo and not of appropriating the ship (Johnston v. Hogg, 188 : 5 , 
10 Q. B. I). 432, warranty "free from capture and seizure and consequences 
of any attempts thereat ”). The words also cover all the consequential and 
necessary expenses of the capture and seizure, c,g, salvage for the recovery 
of the property (Berens v. Rucker, 1760, 1 Black. W. 313, money paid by 
way of compromise to captors after a preliminary decree of condemnation 
had been made); but not a ransom paid by the assured which is illegal 
(Havelock v. Bockwood, 1799, 8 T. R 268; Parsons v. Scott, 1810, 2 Taiiii. 
363 ; 11 R. R. 610). In policies made during wartime with British under- 
writers, the risk of " capture and seizure ” does not cover capture or seizure by 
the British Government in the case of a ship belonging to the country at war 
with Great Britain, for that would be an illegal contract (Furtado v. 

1802, 3 Bos. & Pul. 19>; 6 R. R, 752); though it ti^ill do so in the case 
of a British ship under these circumstances 0Mhhock v. Potts, 1816, 7 East, 
449 ; Arnould, Marine inmrance, 132 and 133). When the capture is tbe 
proximate cause of loss, it is immaterial that the capture was caused by 
a peril insured against, whether the underwriter is liable for capture or 
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not {Atmnffdo v. Thompso^i, 1811, 2 Comp. 620; 12 R. R 758; Cory v. 
Burr , arnA). See Marine Insurance. 


FCAlty* — In the system of feudalism, fealty was the bond by which 
the vassal or tenant was tied to the lord by Ins undertaking to be faithful 
to him, and was expressed in the oath of fealty, the profession of such 
fealty, faith, or fidglity made at the time of performing homage. Every 
lord tould exact fealty and homage from his vassiils, and fealty from 
his servants; and the oath of fealty became, and was in substance, the 
same as the ancient oath of allegiance (y.r.) made to tlie sovereign by 
all men of the nation, whether landholders or landless ; ami, as regards 
the king, fealty and allegiance were jmictiailly identical, the former being 
the expression of the latter, and there being no superior to the king, in 
favour of whom* any exi*eption or saving of faith had to be reserved. 

Fealty is one of the services which copyholders are bound to render to 
the lords of manors in res}»ect of ti»eir customary tenements; but it i^’ 
usually now respited or commuted ; and may be required uj)on every clcoigt; 
of the lord or temfiit : and, if refused, the loril may seize some property of tlie 
tenant, and detain it as a jdedge, but cannot sell it as an onlinary distress. 
It cannot be d(»ne by attorney, the lord not being compellalde to admit a 
tenant liy attorney unless the fealty is respited. 

I'rohahly the fealty, as well as other jmyments not in the nature of rent, 
are not within the Statutes of LimiUition (Dart, IVar/cns* and PunhoMrs, 
6th ed., p. 467). 

[Autlwril'm, — St. Bl. i., llth ed., 17H; ii. 414; iii. 44.‘», 444; Stubbs, 
doiist. Hist iii. pp. 514, 515; Klton, Copyholds^ 2nd eil., )»p. 196 and 219.] 


Feasts (Fasts, Holidays).— The Prayer-Book of the Church 
of England i;onUuiis a table of fciists to be ohseiTctl in the Church throughout 
the year (see Introductory Rubric). The Act 5 & 6 Edw. vi. c. 2, “ Holi- 
days and Fasting Days,” enacts tliat “all the days hereafter mentioned 
shall be kept and commanded to be kept holidays and no other.” With 
the cxcejjtion of the Conversion of St. Paul and St. Barnabas, the list 
which follows is identical with tlie one in tin; Prayer-Book. For these 
feasts there are appointed lessons, and filso pro]»er (;ollects, epistles, and 
gospels, and in the case of great festivals, j>ro]>er jirefaces. 

Sec. 7 of the above-inentioned Act provides that the Knights of the 
Garter may keep yearly tlie feast of St. George. 'J'he Act was repealed 
under Queen Mary, but re-enacted in the first year of King James the First. 
The Prayer-Book also gives a table of vigils, fasts, and days of abstinence 
to be observed. 

Canon 72 of 1603 provides that no ministm’ without the licence of the 
bishop is to appoint or keep any solemn fasts <‘ither publicly or in private 
houses. 

The Acts as to fasting, 2 & 3 Edw, vi. r, 9; 5 A: 6 Edw. vi. c,. 3, s. 2; 
5 Eliz. c. 5 ; 27 Eliz. c. 11 ; .35 Eliz. c. 7, are now repealed ; but Ixird Coke 
says, 3 Pist p. 200, Before the late Acts, the eating of flesh on Friday 
was punishable in the ecclesiastical Courts, as it yet is, the jurisdiction 
being saved by the said Acts.” June 20, the day of the Queen's 
Accession, is now the only solemn day for which a particular service is 
appointed (see also Saint and Saint's Day.s). 

[AHthoritiea. — Gibs. Cod,; Phillimore, Beet Lav\ 2nd ed.] 
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Fee— 

Base.— See Base Fkk 

GondUional. — See Estates. 

Edi^ectaTd.—See Estates. 

Farm Bent. — A fee-farm rent is a rent that issues out of an estfite 
in fee-simple, and is payable by the freeholder. It *is sometimes* used 
in the sense of a rent-charge payable as a consideration from purchaser to 
vendor. Cp. 2 Black. Com. 43 : “A fee-farm rent is a rent issuing out 
of an estate in fee of at least one-fourth of the value of the lands at tlie 
time of its reservation ; for a grant of lands reserving so considerable a rent 
is indeed only letting lands to farm in fee-simple, instead of the usual 
methods for life or years.'* 

But the stricter meaning is a perpetual rent, and it is the duration nut 
the quantity that is the distinctive feature. This is the true meaning of 
the term in the opinion of Mr. Hargrave (in his note to Co. Lilt. s. 144 a), 
who says, “The word fee-farm certainly imports every* rent or service 
(whatever the quantum may be) which is reserved on a grant in fee ” ; and 
he ascribes the definition as to one-fourth value to the fact that it was 
usual (but only usual) on grants in fee-farm to reserve a rent of not less 
than a third or fourth of the value of the land. If fee-farm rent is to be 
confined strictly to rent service, it cannot be a rent service unless created 
before Quia em^piorcSy or by a grant from the Crown. The two contrary 
opinions as to the meaning will be found respectively at length in the 
note to Go. Litt. above mentioned, and in the reporters' note to Bradhvrjf 
V. WrigM^ 1781, 2 Doug. 627, where the arguments on either side will be 
found collected. 

Simple and Fee Tail— See Estates of Inhekitance. 


Fefg'ned Action.— See Fek^ned Issues. 


Feiffncd Issues. — Formerly many important questions were 
tried in the form of feigned issues, by stating that a wager was laid between 
two parties interested respectively in maintaining the affirmative and the 
negative of certain propositions. Tlie trial of such issues was either 
authorised by Act of Parliament, as, for instance, by the now repealetl 
Interpleader Act (1 & 2 Will. iv.c. 58, s. 1), ainl by the Tithe Comniutiitioii 
Acts (6 & 7 Will. IV. c. 71, s. 46 ; 2 & 3 Viet. c. 62, s. 35), or was directed 
by a Court of law or equity, or by a judge of one of the superior common 
law Courts in cases where some material fact was in dispute which was 
of too important a nature to be judged of summarily upon affidavits (see 
2 Chitty on Pleading ^ 7th ed., p. 171; 1 Chitty's Archlold, 11th ed., 
p. 890). 

Proceedings under feigned issues were practically abolished by 8 & 
Viet. c. 109, s. 19, which, after reciting that the questions tried in the forn» 
of feigned issues might be as satisfactorily tried without such form, 
enacted that where any Court of law or equity desired to have any 
question of fact decided by a jury, such. Court might direct a writ of 
summons to be sued out by such persons and against such persons as the 
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Coiu't tfbould think ought to be plaintiilk and defendants resp^tively, 
wherein the one party should afhrin and the other deny the facts in issue, 
and thereupon all proceedings should go on and l>e brought to a close in 
the same manner as was then practised in proceedings under a feigned 
issue. 

Now, the proceedings in such cases are I'egulated by Order 34, 
r, 9, of the E. S. C. 1883, which provides that when the parties to a 
cause or matter are agreed as to the questions of fact to l>e decided between 
thenf, such questions may, by leave of the Court or a judge, be stated for 
trial in an issue in the form No. 15 in Apj). B. (which is similar to that 
provided by the last-mentioned Act) with such variations as circumstances 
may require. 


Felo de se. — see Die by nis own Hanos; Suicide, 


Felon; Felonious; Felony. — The derivation of these co.:'- 
lative terms is absolutely uncertain (Murray, JJir/, Entj. Ltmj., s.v.). 

The customary classification of crimes (t.r. pleas of the Crown) in 
English law is int() treason, felony, and misdemeanour (Stcph. 7%. Cr, 
Lan\ 5th ed., art. 15). It is a mediicval anachronism. Bracton, tfr Carond, 
if. 145, 154, states that neither the sheritV nor the lord of a franchise 
(except under speifial grant) couhl take cognisance of charges laid against 
the peace of the king or as felonies (in fclonid). This rule probably 
explains the presence in an indictment of the wor<l feloniously and of 
the conclusion against the peace, etc. (hoc tangit itcmmam ipsiusihmini regia 
et corofiam suanQ, 

Treason is sometimes called a felony (sec 00 & G1 Vi(*t. c. 18, s. 1), but 
has for centuries been ke})t distinct from ordinary felonies both as to the 
mode of trial and as to the nature of the punishment. See Tbkason, 

Piracy jure gentium was not a common law on'ence, and could not 
therefore be felony (2 Stejdi. Hid. Cr. /Atw, 192), but certain forms of 
piracy have been declared felonies. See PiiiACY. 

The distinction between felony (frlonia) and misdemeanour (franagretmio 
contra jKicem) is very ancient. The oUences (dassed in early times os 
felonies all involved capital punishment as well as attaimler ami forfeiture, 
except pettg tarceng and /aa///trw<., which came to l>e treated as inisdemeamJurH 
(2 Steph. Jfiat. Cr. Lav\ 193). So that in substance until 1837 filony was 
an offence lainishable by death with or without benefit of clergy. With tlie 
mitigation of punishments which was progressive from tliat date, the 
distinction between felony and misdemeanour is now rather of historical 
than pmctical importance, and it is now rare to creiite a new statutory 
felony. And, historically considered, felony seems to have m^nt an 
act or offence by a feudal vassal which involved the loss or forfeiture of 
his fee. This definition is wide enough to include treason. ^With the 
disappearance of feudal tenures and seigniorial riglits (and as to persons 
wh(» had not the status of vassiil) it came to mean any offence (except 
treason and misprision of trea.son) whu^h on conviction was punishable by 
attainder and coiTuption of blood, ami by fc^deiture of lands or goods 
(4 Black. Com. 95). The forfeitures fur felony ceasccl in 1870 (33 & 34 
V"ict. c. 23). An offence is now felony, not by reason oi its special punish- 
ment, but because that name is attached to it by common law or by the 
statute which creates it; and where a statute creates an offence and calls it 
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a felony, this attaches to the offence all the common law incidents of felony 
so far as not excluded by the terms of the enactment {Coalhcweer's case 
1768, 1 Leach C. C. 61 ; Gray v. R, 1844, 11 Cl. & Fin. 427). 

The practical distinctions between felony and misdemeanour at the 
present -time are — 

1. That the powers with respect to arrest are larger in the case of 
felonies (see 1 Steph. Hist Or, Law, 193 ; and Arrest) ; 

2. That a person indicted for felony is entitled peremptorily to challenge 
of the jurors or the panel summoned for his trial (6 Geo. iv. c. 50, a 29; 
7 & 8 Geo. IV. c. 28, s. 3) ; and that to enable him to exercise this 
right the jurors are sworn singly instead of all at once as in mis- 
demeanour ; 

3. That in the case of certain felonies (viz. murder and treason 
felony) the jurors cannot be permitted by the Court to separate during the 
trial (60 & 61 Viet. c. 18). See Jury ; 

4. That, as a general rule, two distinct felonies are not allowed to be tried 
together. If more than one is included in the same indictment, the pro- 
secutor is j)ut to his election. This rule is subject to certain exceptions, 
as to larceny, embezzlement, and receiving, and as to offences witli ex- 
plosives (24 & 25 Viet. c. 96, ss. 6, 71, 92 ; 46 & 47 Viet. c. 3, s. 7 (2)), and 
does not apply where the counts of the indictment merely charge the 
offence constituted by a particular transaction in different ways ; 

5. That peers accused of felony are entitled to be tried by their peers 
(see Pkkragk) ; 

6. That the prosecution must be on indictment found by a grand jury, 
and cannot be by information as in misdemeanour except in those cases in 
which summary jurisdiction over minor felonies is given to justices of the 
peace (42 & 43 Viet. c. 49); 

7. That a new trial cannot be granted on a conviction for felony whetluu’ 
it is tried in the High Court or not. The authority for this is R, v. Bertram^ ^ 
1866, L. R 1 P. C. 520 ; R, v. Mur 2 ihy, 1869, L. R 2 P. C. 535, in which 
the Judicial Committee dissented from the view of the Court of Queen s 
Bench in R. v. Scaife, 1852, 17 Q. B. 238 ; 

8. That the costs of prosecuting all felonies are payable out of public- 
funds (see Costs, in Criminal Cosch), and that all persons convicted of felony 
can be condemned to pay in relief of the ])ublic purse the whole or any 
part of the costs of their prosecution and conviction (33 & 34 Viet. c. 23, 
8. 3) ; 

9. That the Court may award compensation to an amount not exceeding 
£100 by the felon for loss of property caused by felony to the peison 
damaged (33 & 34 Viet. c. 23, s. 4) ; 

10. That concealing a felon from justice is an offence of a more serious 
character than concealing a misdemeanant, if indeed the latter be an offence 
at all ; 

11. That compounding a felony, ix, agreeing for valuable consideration 
either not to prosecute or to stay or stifle a prosecution instituted, is a sub- 
stantive misdemeanour {R, v. Burgess, 1885, 16 Q. B. D. 141). Similar 
conduct as to a misdemeanour seems not to be a criminal offence (1 Steph. 
Hist, Cr, Law, 502) ; but the agreement is void and unenforceable ( Windlw 
Local Board v. Vint, 1890, 45 Ch. D. 351). See PROSECuhoN; Hush-Money; 

12. That conviction of felony and sentence to death, or penal servitude 
or imprisonment with hard labour or for over twelve months, vacates any 
military or naval ofl&ce or public employment under the Crown an i 
pensions, unless a free pardon is obtained within two months of the 
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convicticm (33 & 34 Viet. c. 23), and disqualifies from eivil rights until the 
punishnAnt has been suflfered or a free pardon received. 

Punidimtrds . — The punishment of fdonies is now in all cases r^ulated 
by statute, either the Act creating the offence or that by which the deatli 
]>enalty is mitigated as to the particular offence, or in the case of felonies 
not otherwise dealt with by 7 & 8 Geo. iv. c, 28, ss. 8, 9 ; 1 Viet c. 90, s. 5, 
as modified by the Penal Servitude Acts. The only felonies now punish- 
able by death are murder (24 & 25 Viet. c. 100, s. 1), piracy with violence 
(1 Vkt c. 88, 8. 2)f and setting fire to dockyards and warships (12 Geo. III. 
c. 24). See Capital Felonies; Capital Punishment; Pukvious Con- 

VJlTION. 

Binding over to keep the ixiacc or be of good behaviour, not an 
appropriate punishment while felonies were all C4i|>ital, is now a recognised 
addition to the other sUitutory puuisliments under tlie Consolidation Acts 
of 1801 ; and in the case of a first offence the ( Vuirt ocwisionally puts the 
offender under recognisance to come up for judgment if called on (see Stepli. 
Dig, Cr. Imw^ 5th ed., art. 18 ; and see ItEcooNiSANCK). 

Where a felony is committed after a previous convicticm of felony 
offender can be sentenced to penal servitude for life, excej>t where the second 
offence is simple (not petty) larceny (7 8 Geo. iv. e. 28, s. 11 : SU‘ph. 

Dig, Cr, Law, 5th ed., art. 19 and notes). See IMiKVioi’s Conviction. 

Misprision of felony is a misdemeanour, and consiKts in concealing or 
procuring the concealment of a felony which he knows to have been 
committed, but to which he did not assent. It is punishable by fine ami 
imprisonment (3 Co, Insf. 140; Steph. Dig. Cr. Law, 5th ed., pj*. 122, 
401 ; 2 Burn, Justice, 30th ed., 518). See A( ’< EssouY ; Misprision. 

A felon’* generally {f,g. for purposes of lil>el actions) is a janson who is 
under convictioi^aud sentence for felony, the exjjiry (»f stmUmce or pardon 
relieving the prisoner from the stigma. See Leymnn v. Latimer, 1877, 
3 Ex. D. 15, 352; and Pardon. For the purposes of II dk ani» Cry the 
word “felon” in the Sheriffs Act, 1887, seems to mean ]>er8on suspected of 
felony. 

“Felonious” is the epithet used to describe the state of mind essential 
to constitute any particular felony. The word “ feloniously” ifelonM) must 
he inserted in the indictment, and the existence of the particular mental 
state or intent {mam rca) must be proved by or l)e legitimately deduciible 
from the evidence to warrant a conviction by verdict ami Jmlgment 
appropriate to the felony (E. v. Tolso/i, 1889, 23 Q. B. 1). 108; and see 
Mens Eka). 


Feme Covert; Feme Sole. -See Covektube; IIubband 
AND Wife. 


Fence (Fr. Defense), Prohibition.— 1. Magna Carta (25 Edw. I. 
c. 10) prohibits the putting in defence any rivers which were not in 
defence in the time of Henry li., and forbids the alteration of the bounds, 
etc., of his time. And see Fence Months. 

2. A barrier along the lioundary of land to keep animals in and tres- 
passers out. There is no common law obligation on the owner or occupier 
of lands to fence his land from the highway or so as to ])revent escajM? of 
his beasts on to the land of others, or the incursion of the beasts of others 
on to his land. The liability, if any, exists only by contract or prescriii- 
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tion (Addison on Torts, 6th ed., 129» 331). As to fences beside highways, 
see Highways. There is a statutory oblation to fence certain exc&vations, 
mines, and quarries (see Excavations ; Mine ; Quarby), and to fence 
railways (see Eailway). 

The unlawful and malicious cutting, breaking, or destruction of 
fences without any bond fide claims of right is summarily punishable for 
a first offence by a fine not exceeding £5, and compensation for the damage 
done, and for a second or subsequent offence by imprisonment with or 
without hard labour for not over twelve months (24 & 2b Viet. c. 97, 8.*25) ; 
and see Malicious Damage. 

Where the fence is wrongfully erected, either on a highway or elsewhere, 
it may be pulled down by persons qualified to assert the right {Arlctt v. 
Ellis, 1827, 7 Barn. & Cress. 346). 

Breaking down a fence on land in which deer are actually kept is 
punishable on summary conviction by a fine of £20, or *in default by 
imprisonment (24 & 25 Viet. c. 97, s. 15); and see Barbed Wire; Game 
Laws. 


Fence Months; Fence Season; Fence Time (^ 

defenso ) — The close time for deer, fish, or game, usually the breeding season, 
during which they may not be killed or taken. In royal forests the fciicc. 
month was for fifteen days before and fifteen days after old Midsumiiier 
Day, July 6, and during that period the inhabitants were not entitled U\ 
depasture their cattle in the forest (see Hunter on Open Spaces, 1806, 
p. 160). See Fisheries ; Game LA\^^s. 


Fencing* Machinery. — See Factories and Workshops. 


Feoff ment— The earliest form of conveyance of Corporeal Here- 
ditaments known to English law, being the most ancient of the assurances 
(g.-y.) at common law. It was the only means by which one could tmnsfer a 
freehold estate in possession to another not previously liaving some estate 
in the land (as in the case, c,g,, of a surrender) or some privity with the 
transferor. The transferor is called the feoffor, the transferee the feoffer. 
A feoffment consists of two parts, viz. — 

1. The Delivery of Possession (called livery of seisin). 

2. The limitation of the estate intended to be assured. 

Livery of seisin was made either 07i the land itself (livery in deed) or in 
sight of it (livery in law). Words declaratory of the feoffor's intent to 
deliver possession to the feoffee, “ limiting ” at the same time the estate to 
be transferred to the latter, are all that is necessary to make the ceremony a 
valid transfer ; in practice, however, some act symbolical of the delivery of 
possession {e,g, the delivery of a clod, twig, or key) often accompanied the 
words. 

For livery in deed to be valid all persons other than the feoffor having 
any estate in the land must be absent at the time of^lrv^ery, or, if present, 
must join in or consent tef it. This absence or, as the case might be, con- 
sent is not, however, necessary in the case of a livery in laiv, but on the 
other hand livery in law to pass the estate must be perfected by entry, am 
such entry must be made by the feoffee during the joint lives of himself and 
the feoffor. These are the only essential points of difference between the 
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requisiteB of livery in deed and those of livery in law. We must add that 
the enl^ needed to perfect livery in law is an actual entry upon the land 
(entry in deed), except where the feoffee was forcibly prevented, in which 
case entry in law (i.e. claiming the land from a distance) sufficed. 

Before the Statute of Frauds a feoffment need not to be valid l>o 
evidenced by any writing, yet in practice it was generally so e^idenced by 
a charter of feoffment^ and this deed or charter of feotVinent was essential in 
the case of the feoffee being a cor|X)ratioii ; ecem if a corjHjration sole 
{Co.^TaL 8. 94&). The limitation of tlie estate intended to l>e assured is 
often contained in the charter, and the feoffment being subsequently made 
is said to be secundum formam c}mrta\ i.e. wdth reference to the terms 
of the charter ; such terms controlling the quantity of the estate passed 
by the livery of seisin. 

The Statute of Frauds (29 Car. ii. c. 3, s. 1) then, as has l>een said, first 
rendered writiiig necessary, but it was not till tlie Eeal Troperty Act, 1845 
(8 & 9 Viet. c. 106, s. 3), that a deed was made essential. The latter Act. 
ho\vever, expressly exempts from its provisions feoffinentH made under 't 
custom by an infant. 

Feoffment to* Uses . — In feoffments to uses is to be found the source of 
equitable estates in land. I'liey were resorted to before tbe Statute of Uses 
as a means of circumventing the law, e.y . — 

1. Feollinents of lands to laymen to tin* use of religions bodies to 
circumvent the law of mortmain. 

2. Feoffment to A. to hold ami di.s]>oH(‘ of the land after the *leatb of B., 
the feoffor, according to the terms of his last will, where K could dispeme 
of lands only in his lifetimes Sec for other in8t<lnc(^s Williams, If P., 
18thed., pp. 163-166. 

Tortious Operation of a Feoffment . — This was the result of a feoffor in 
possession purj:K)rting to give to a feoflee a greater estate than he himself 
had in the land, c.g. on a tenant for life making a feoffment in fee-simple, 
tlie estate thus given, though forfeitable immediately to the )>crson claiming 
by a prior title, was good against everyone else. 3’he feoffment was said to 
operate by tort. Tlie Real Property Act (8 & 9 Viet. c. 106, s. 4) jirovides 
that no feoffment made after the 1st of October 1845 shall ]ia\e any 
tortious operation. 

Feoffments though fully valid have l»ecn now supiaseded by the more 
convenient statutory conveyances, but feoffments under a custom arc 
frequently met with. To take the most frequent wise ; by the custom of 
Oavelkino an infant of the age of fifteen may alienate by feoffment as 
freely as if he were of full age. This customary alienation is subject to 
certain reasonable and projier resirictions (see Sandys' ConHUeinUiiiCH 
JCancicTt pp. 166 ct sqq.). 

1. The feoffment should be for valuable consideratiiin, otherwdse it would 
be voidable. 

2. It should be evidenced in writing signed by the infant’s hand. 

3. The infant must be in actual ])(»sses8ion at the time of feoff- 
ment. 

These and other like conditions for the infant’s protc<ition have licen 
recently discussed liyd recognised in In re Mashell and (JoldJincJt s Contract, 
[1895] 2 Ch. 525, where the authorities on tlie subject will be found. 
And where a vendor of gavelkind lands furnished to the purchaser os |>ari 
of his title certain customaiy feofi'meiits by infant coheirs in gavelkind, and 
it appeared on the face of the title that the purchase-money jiaid to the 
infants vras not the full value of their shares, and tliat they were still 
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under twenty-one, the Court held that it could not force the title on the 
purchaser {In re Maskell and Croldjineh, loc. cU.), 

[Authanties. — Challis, Law of Beal Property \ Goodeve, Modem Law 
of Beal Property \ and see article on “Feoffments” in Mr. Challis s 
“ Introductory Essay on Assurances ” to Coinyn’s Abstraet of Title, 5th ed.] 


FerSB Naturae. — “ Of wild nature.” — See Animals ; Birds ; Game 
Laws. ' 


F6rn« — 1. As to the destruction of ferns, see Arson, 4.; Larceny; 
Malicious Damage. 

2. On many manorial wastes copyholders have established a right 
to cut fern for litter (see Delawarr v. Miles, 1881,. 17 CIl D. 538, 584; 
Hunter on Open Spaces, 1896, pp. 54-57; Profits X Prendre). 


Ferrets were regarded at common law as of a base nature, and 
not the subject of larceny, even when tame and saleable {B, v. Scariny^ 
1818, E. & K. 350). When kept in confinement or for a domestic purpose, 
they appear to fall within secs. 21 and 22 of the Larceny Act, 1861, 
sec. 41 of the Malicious Damage Act, 1861, and the Prevention of Cruelty 
to Animals Act, 1849, inasmuch as the ordinary ferret is never found in u 
wild state, or except in confinement, save when actually in use against rats 
or rabbits (see Stephen, Dig, Grim, Law, 5th ed., art. 316). 


Ferry. — A ferry is a franchise or exclusive right of carrying pas- 
sengers, animals, or goods across a river or other body of water at a particular 
place, and taking a toll for so doing, which is called ferriage. It can 
only be created by grant from the Crown, Act of Parliament, or prescription 
{Trotter v. Harris, 1828, 2 Y. & J. 285). “ The owner of a ferry must, as 
incident to the ferry, liave such right to use the land on both sides as to 
enable him to embark and disembark his passengers ; but he need not have 
any property in the soil for that purpose ; it is sufficient if he has the right 
to use the land for all the purjwses of his ferry ; he must have a right to 
land on both sides, but he need not have the property in the soil in either ” 
(Holroyd and Bayley, Jd., Peter v. Kendal, 1827, 6 Barn. & Cress. 703 ; so 
Comyn, Digest, Piscary, (B)). When a ferry is created it becomes “ a public 
highway of a special description ; its termini must be in places where the 
public have a right, such as towns and villages, and highways leading to 
towns and villages ; and the right of the grantee of a ferry is in the one 
case the exclusive right of carrying from town to town, and in the other, of 
carrying from one point to another all who are going to use the highway to 
the nearest town or village to which the highway leads on the other side ” 
(Lord Abinger, Huzzey v. Field, 1835, 2 C. M. & E. 432) ; and the ferry- 
owner becomes liable to such duties and obligations of a highway owner 
are correlative to the privilege which he derives from tjie ferry. 

This privilege, which hlis been described as “ a particular description of 
monopoly which the law allows to be created from its being presumed to 
be for the public advantage, and is not the grant of an exclusive right of 
carrying passengers and goods across the stream by any means whatew 
but only by means of a ferry” (Mellish, J., Hopkim v. G, N, B., 187/, 
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2 Q. B. D. 123), may be asserted by action against anyone disturbing the 
ferry by setting up another ferry near it {Hnzzcy v. Fields ante, ferry across 
Milford Haven). “ If a ferry is erected on a river near another ancient 
ferry, so as to draw away its custom, it is a nuisance to the owner of the 
old one. Where there is a ferry by prescription the owner is bound to keep 
it always in repair and readiness for the use of all the king’s subjects; 
otherwise he may be grievously aineix^ed ; and it would therefore be 
extremely hard if the new ferry were allowed to share his profits which 
doe^ not share his burdens” (3 Black. Com. 238, ed. 1841, Stewart). 
Or the ferry-owner may get an injunction against the disturber (Churchman 
V. Tunstal, 1659 and 1663, Hard. 162. and 2 Anst. 603 ; Conj v, Yarmouth 
and Konvich JR. C., 1844, 3 Hare, 593). And in an action for di8turl>anco it is 
enough for the plaintiff to prove that he W'as in pctssession of the ferry at 
the time of the disturbance (Peter v. Kendal, above). Ihit tlie extent of tlie 
area for the monopoly of a ferry depends on the need of the public for 
passage (Glen, Hujhways, 56) ; and a change of circumstances, such as an 
increase of population near the ferry, will justify other means of ]ui88iige, 
whether of the same kind or not, in addition to tlie oM ferry. “ 
principle by wiiieh to decide whether the proximity of a new p.i;>sage 
across the water to an ancient ferry is actionable, lias not l»een clearly laid 
down. It se^s reasonable to infer that if tlie franchise of a ferry is 
established for the facility of jmssage, and if the monopoly is given to 
secure convenient accommodation, a (‘hange of circumstances, erecting new 
highways on land, would carry with it a right to continue tlu^ line of these 
ways across a water highway ; and it is obvious tliat the single landing- 
place which sufficed for an uninhabited marsh would be utterly inaileciuate 
for several towns thronged with industrial mechanics ” (Willcs, ♦!., Neirton 
V. Cubitty 1862, 12 C. B. N. S. *52). “ It does not conclusively follow as a 
matter of law ftiat because a new ferry diverts some of the traffic from an 
old ferry, it is actionable, and it may be that no action can be maintained 
in respect of the new ferry if it has been sot up for the purpose 

of accommodating a new and different traffic from that which was 
accommodated by the old ferry ” (Mellish, .1., Ilopkim v. C. N. IL, above). 
Building a bridge in the line of or close to an ancient ferry is not a 
disturbance of the ferry -owner’s franchise, though such an opinion w^as 
once expressed (R. v. Cambrian U. G,, 1871, L. K. 6 Q. B. 422, overruled liy 
Hopkins v. G. N. 11., above). 

It is not a disturbance of a ferry, if a ferry imjioses unreasonable 
restriction on trade or makes jiersons go round for an unreasonable distance, 
for anyone to ferry yiersons over to the oyiposite bank, but to a different 
ydace (Tripp v. Frank, 1792, 4 T. It. 666; 2 It. It. 49.5; DixAm v. Curwen, 
1877, W.N. 4). A fortiori, it the terry is limiteil and is not ancient, it is no 
disturbance of it in such a case (Lett on v. GoiMcn, 1866, L It. 2 Eq. 
123). 

The duty of a ferry-owner towards the y>ublic is to maintain the ferry in 
good order for the conveyance of persons and goods, and to charge only a 
reasonable toll for it ; he must have exyiert and other ferrymen, and liave 
{)resent passage, and charge only a reasonable toll for the yiassage (Payne 
V. Partridge, 169J, Show. 257). He cannot discharge himself from this 
obligation by building ^ bridge, even though ij» be more exmvenient than 
the ferry (ibid ^ ; and a person entitled under a syiecial Act to set up a bridge 
and a ferry cannot substitute the ferry for the bridge, and leave the latter 
unrepaired (Nickoll v. Alien, 1862, 1 B. & S. 916). Tliough no action will 
lie against him for not keeping a boat for the ferry without proof of special 
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damage resulting therefrom, he may be indicted for it as for a nuisance 
{ibid.). A custom for the inhabitants of a particular place to be discharged 
of toll on a ferry, may be good ; and they may prescribe for such a right 
or easement, i.e. custom or usage of keeping a ferry-boat {Trotter v. 
Harris^ 1828, 2 Y. & J. 285, where, after a thirty-five years* usage was 
proved, the jury was allowed to presume that the ferry had a legal 
origin). In consideration of his public duties, a ferryman is said to 
be exempt from impressment {Ex parte Fox, 1793, 5 T. K. 276 ; 2 R. E 
596). 

The liability of a ferry-owner or fenyman in respect of the goods 
intrusted to his custody, is that of a common carrier, namely, to keep them 
safely in all events ; and he is not discharged if they are stolen by thieves 
{Southcote*s case, 1601, 4 Co. Rep. 83 h). The mere fact of a ferryman carry- 
ing goods over a ferry does not imply such a contract, unless a custom is 
proved equivalent to such a contract {Walker v. Jackson, 1842, 10 Mee 
.& W. 161). 

A mere notice by ferrymen that they will not be liable for damage to 
horses or carriages will not protect them from liability, if such notice be 
not brought to the notice of owners of such property {ihid.). ^ A steam ferry- 
boat is liable for damage done by her to other vessels while crossing in 
a thick fog, and she cannot set up the plea of public convenience in favour 
of her doing so against a probable loss to life and property {The Lancashire, 
1874, 2 Asp. 202). 

[Authorities . — Comyn, Digest, Piscary (B) ; Wellbeloved, Highways ; Glen, 
Highways.'] 


Fertilisers and Feeding Stuffs.— By the Fertilisers and 
Feeding Stuffs Act, 1893 (56 & 57 Viet. c. 56), sellers efr fertilisers, ic. 
manures manufactured in the United Kingdom, or imported from abroad, 
must deliver with the article an invoice stating (a) its name, (6) whether it is 
artificially manufactured or not, (c) the percentage of nitrogen, phosphates, 
soluble and insoluble in water, and potash which it contains. The invoice 
operates as a warranty (s. 1), and if false in any material particular to tlic 
prejudice of the purchaser, even if he bought for analysis, renders the seller 
liable to a penalty of £20 on a first and £50 on a subsequent summary 
conviction (s. 31 (h), 2). On a sale of artificially prepared cattle food a 
warranty is implied that the substance is soluble for feeding purposes, and 
if it is sold under a description implying that it is made of a particular sub- 
stance or seed or seeds, that it is pure, i.c. prepared from these seeds or 
substances only; and an invoice must be given stating whethei’ it is 
prepared from one or more than one substance or seed, which also operates 
as a warranty (s. 2). Sale as cattle food of an article containing ingredients 
deleterious to cattle, or worthless for feeding purposes, and not disclosed at 
the time of sale, entails a penalty of £20 on a first or £50 on a second 
summary conviction (s. 3 (1) (c)). 

Elaborate provisions are made for appointing analysts for districts and 
the Board of Agriculture (s. 4), and for analysis of fertilisers or feeding 
stuffs by these analysts at the instance of the purchaser, yith an appeal by 
seller or buyer from the dii^jbrict analyst to the Board of Agriculture analyst. 
See Analysis. 


Fever.— Disease; Epipejuio; Public Health, 
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F • Q« A.— These lettere stand for “ free from general avwage,” and are 
genera]l]i us^ in the “ sUpe ” for policies of marine insurance to denote that 
the underwriter is not liable to make good general averse losses suffered 
by the subject of insurance or the general average contributions due from 
it to other interests engaged in the voyage (see Fis/u-r v. Liverpoot MarUime 
1 . C., 1874, L. B. 9 Q. B. 418). See Aveuaob and Makinr Insubanck. 


^iat • — The term ” was formerly used to denote the indorsement 

of a judge upon a document embodying an application for leave to take 
some step in legal procedure, upon which indorsement a rule or order was 
drawn up (Tidd's Practice of the King^s Bench, 9th ed., pp. 100, 108). It is 
now more generally used to signify an order made in chambers which does 
not reiiuire to be drawn up, but can be acted upon on pi'oduction of the 
judge’s, masterls, or registrar’s indorsement on the summons, affidavit, or 
other document on which the application is made. These fiats are charge- 
able with a fee of three shillings in lieu of the ordinary charge of five 
shillings on an order drawn up. The purposes for which a fiat may be us^;.i 
in place of an ^order are strictly limiteil by Ordei: 52, rule 14 o- the 
Kules of the Supreme Court. Where a judge, master, registrar, or district 
registrar makes an order not embodying any special direction, l»ut being 
merely for enlargement of time, or the issue of any writ other than a writ 
of attachment, or for amendiiient, or filing of any document, or h»r any ac‘4 
to be done by any oflicer of the Court other tlian a solicitor, the rule 
referred to provides that it need not be drawn up, but that tlie jiroduction 
of a memorandum signed by the |)erson who made tljo order shall be 
sufficient. It is further provided that a direction added to the order that 
the costs thereof shall be costs in the CMiuse is not to be deemed suci) a 
“ special directi(fn ” as to compel the jmrty to draw ui> the order. If, how- 
ever, the costs are ordered to be paid by eitlier l>arty, it would not l)e 
possible to act upon the order without drawing it up, because a fiat or 
order not drawn up cannot in any case be enforced by e.xecution. 

The word “ fiat ” is also used to denote tlie indorBement or answer to a 
petition to the Court, and tlie leave of the Attornoy-Ceneral to take 
certain proceedings which cannot be taken without sucii leave. 

FictlonSf LCffal. — These were very generally in uw* both in the 
old Roman law and in English law, and were chiefly emjdoyed for the pur- 
pose of eluding then existing laws and rules of prwedure and of usurping 
jurisdiction. A legal fiction is descrilxjd by Maine as signifying “any 
assumption which conceals, or affects to conceal, the fact that a rule of law 
has undergone alteration, — its letter remaining unchanged, its ojieration 
being modified ” (Maine’s Ancient Law, 7th ed., p. 26), .and is more severely 
defined by Bentham as “ a wdlful falsehoml having for its object the stealing 
legislative power, by and for hands which could not or durst not openly 
claim it, — and, but for the delusion thus produced, could not exercise it ” 
(Jeremy Bentham’s fForks, vol. i. p. 243). 

Numerous instances of legal fictions are to be found in the old forms of 
proceeding, as, for instance, the process by wdijch the Courts of King’s 
Bench ana Exchequer, which originally had no jurisdiction over purely civil 
causes, contrived to obtain control over personal actions. This was 
effected in the King’s Bench by allowing the j)laintiff to falsely allege that 
the defendant was in the custody of the king's marshal for a breach of the 
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peace, and, having thereby brought the defendant within the jurisdiction of 
the Court on a criminal charge, the plaintiff was enabled to take proceedings 
against him for any civil wrong (3 Stephen’s Com,, 11th ed., p. 358 n). 
In the Court of Exchequer the same result was obtained by the plaintiil* 
falsely representing himself as a debtor to the king, and stating that hy 
reason of the wron^ul act or default of the defendant he was the less able 
to pay his debt (see ihid, p. 363 n {u)). The jurisdiction thus acquired 
was subsequently confirmed by the Uniformity of Process Act (2 Will. iv. 
c. 39), which at the same time abolished the necessitycof having recourse 
to the fictions to which it owed its origin. 

Instances of fictions in pleading also formerly occurred in the actions of 
trover and detinue. Thus, in trover the declaration falsely alleged that 
the plaintiff had lost the goods, the subject-matter of the action, and that 
the defendant had found them (see Conversion, Action of); and in 
detinue the action might be founded on a supposed bjailmant even where 
none such had taken place (see Detinue). The necessity for making 
these fictitious and needless averments of losing and finding, and bailment, 
in actions for goods and their value, was finally done away with by the 
Common Law Procedure Act, 1852, which at the sarnie time abolished 
another fiction in pleading called e^cpress colour (15 & 16 Viet. c. 70, 
ss. 49, 64). ^ 

Another curious instance of legal fictions appeared in the old form of 
proceedings in an action of ejectment where the declaration alleged a lease 
to an imaginary plaintiff called John Doe and an entry and remainder in 
possession by him under sucli lease until he was ejected by an imaginary 
defendant called Richard Roe. These proceedings, it would seem, wem 
originally adopted wlien the forms of action for recovery of land by persons 
having a freehold estate presented such difficulties that it was desirable to 
sue in the name of a lessee as on a chattel interest (see thff First Report of 
the Common Law Commissioners, 1851, p. 64, where see also a concise 
statement of the mode in which these proceedings were conducted). See 
further, Feigned Issues ; Latitat. 


Fiduciary Relationship. 

A, In regard to Undue Influence. 

1. Principle , — If a fiduciary relationship exists between the donor and 
donee at the time when a gift is made, such as to be likely to disqualify 
the donee for fairly and candidly advising the donor in regard to the gift, 
and if the gift is made without the donor having independent advice, the 
onus of showing that the gift was not procured by undue influence is cast 
upon the donee, should the gift afterwards come into question. The 
principle was stated by Brougham, L.C., in the following terms (ffunter v. 
Atkins^ 1834, 3 Myl. & K. at p. 135): — “There are certain relations known 
to the law, as attorney, guardian, trustee. If a person standing in these 
relations to client, ward, or cestui-que trusty takes a gift, or makes a 
bargain, the proof Ues upon him that he has dealt with the other party, 
the client, ward, etc., exactly as a stranger would have done, taking n^ 
advantage of his influence or knowledge, putting the ‘other party on his 
guard, bringing everything to his knowledge which he himself knew. 
short, the rule, rightly considered, is, that the person standing in such 
relation, must, before he can take a gift, or even enter into a transaction 
(«c. from which he derives a benefit in the nature of a gift), " place himself 
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exactly in the same position as a stranger would have been in ; so that he 
may fpki no advantage whatever from this relation to the other party 
beyond what may be the natuml and unavoidable consequence of kindness 
arising out of that relation.” And in Hugaenin v. Buselty (1807, 14 Ves. 
273; 9 B. B. 376), where a lady had made a gift to lier spiritual adviser, 
Lord Eldon said : “ The question is not whether slie knew what she was 
doing, liad done, or proposed to do, but how the intention was produced ; 
whether all that care and providence was placed around her, as against 
thosq who advised her, which, from tlieir situation and relation with 
respect to her, they were bound to exert on her behalf ” (14 Ves. at p. 300 ; 
cp. per Turner, LJ., in Rhoden v. Bate, 1865, L R. 1 Ch. 252). It makes 
little, if any, difference w^here a 6duciary relationship exists tlmt the donor 
or grantor is of full age to understand the transaction (/.c.). 

2. Ixgal Adviser and Client. — In this case the rule goes beyond that 
above stated, and applied in tlie other instances mentioned below. It is a 
“ hard and fast rule ” that if a gift inter vivos is made by the client to his 
solicitor or counsel {Rhodes v. Bate, supra; Broun v. Kennedy, 1863. 
33 Beav. 133; 4 l)e G., J. & S. 217), while the relationship continues, 
without the clieni; having independent advice, it may he set aside at the 
instiince of the client {Liles v. Terry, [1895] 2 Q. B. 679) or his 
representatives (see below, 9.). There is no such rule r«|uiring a layman 
eontraeting with a solicitor to he stqwiraUdy advised, but if he is not, tlie 
onus of supporting the contract is thrown on the solicitor {Readdy v. 
Pendergast, 1887, 55 L. T. 767). 

3. Spiritual Adviser. — The following are eases within the rule : Priest 
or minister, and a donor wIkj has submitted to his direction {lluguenin v. 
Ikiseley, supra; Morley v. Lough nan, [1893] 1 (Mi. 736); lady Hui>erior and 
nun {Alkard v. Skinner, 1887, 36 Ch. 1). 145); spiritualist medium and 
victim {Lyon v. Nome, 1868, L. R. 6 Eq. 655). 

4. Guardian and Ward. — {Hylton v. Jlylton, 1754, 2 Ves. 547 ; 
Hatch v. Hatch, 1804, 9 Ves. 292; 7 li. E. 195; Breritt v. Bventt, 1870. 
L. R. 10 Eq. 405.) An agreement made by the guardian with the intending 
husband of his ward as a condition of his consent to the marriage is also 
within the rule. To tolerate such an agreement would be paving a 
way for guardians to sell infants under their wardship (per (JowjMir, J>.C., 
in Hamilton v. Mohnri, 1710, 1 P. Wins. 118). It makes no difference that 
the guardian has not been legally ajqiointed as such (see 5.) (see Infants). 

5. Parent and Child. — {Archer v. Hudson, 1844, 7 Beav. 551 ; Turner v. 
Collins, 1871, L. R. 7 Ch. 329; Holdyn v. Hohlyn, 1889, 41 Ch. D. 200.) 
Where a gift is made by a child to his father soon after the child has 
attained his majority, and before he has become “ emaneijmted,” the 
presumption is that an undue influence has been exercisecl to procure it 
{Archer v. Hudson, suptra). But in this ciise the fact that a father has 
advised his son to assent to a settlement making a i)rovi8ion for other 
children, the son having no other adviser, by no means prevents the settle- 
ment from being upheld ; unless it appears that the father has used his 
influence to obtain an unfair l)enefit for himself, such a settlement will, if 
possible, be supported as a Family Arkan(;ement {q.v.\ see Hohlyn v. 
Hdblyn, supra, cited ,in the article referred to). The rule applies also to 
anyone who, at the Material time, is in loco par'^niis {Archer v. Hudson, 
supra). 

6. Tmgtee and Cestui-que Trust. — In Barrett v. Hadley (1866, L R. 
2 Eq. 789) a settled account agreed to by the cestui-que trust, allowing the 
trustee a bonus, was set aside. A trustee cannot ** bargain with his cestui^ 

voi. v. 28 
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qtie trust for a benefit, and it is even said that a cMui-que trust cannot give 
a benefit to his trustee” (Vaughton v. Noble^ 1861, 30 Beav. 34). This 
statement is made without qualification by Mr. Lewin (on Trusts, 9th ed., 
p. 294; but see iUd. p. 710). It is submitted, however, that it goes too 
far, for a cestui-que trust can even purchase the trust property if he deals 
with the trustee “ at arm’s length ” (Lewin, p. 538 ; Coks v. TrecothicJc 
1804,9 Ves. 234; 7 E. E. 167). 

7. Other cases where a fiduciary relationship has been found to exist : 
doctor and patient {Dent v. Bennett, 1839, 4 Myl. & fo. 269 ; Mitchell v. 
Homfray, 1881, 8 Q. B. D. 687) ; elder and younger sister {Harvey v. Mounts 

1845, 8 Beav. 439); intending husband and wife {Pope v. Home, 1848, 11 
Beav. 227 ; Corbett v. Brock, 1854, 20 Beav. 524) ; persons living together 
as husband and wife {James v. Holmes, 1862, 31 L. J. Ch. 567). 

8. Where the relationship is shown to have existed it is presumed to 
have continued down to the time of the gift, unless there is distiiujt 
evidence of its earlier termination {Rhodes v. Bate, 1865, L. E. 1 Ch. 252). 
And where the intention to make the gift is conceived before the relation- 
ship commenced, but carried into execution during its continuance, the rule 
applies {Allcard v. Skinner, 1887, 36 Ch. D. 145). 

9. The gift may l)e set aside at the instance of the donor’s executors 
{Morley v. Loughnan, [1893] 1 Ch. 736), but not after the donor himself 
has confirmed the gift {Mitchell v. Homfray, 1881, 8 Q. B. D. 587: 
cp. Tyars v. Alsop, 1888, 36 W. E. 919; 37 W. E. 339). 

10. And the rule applies to gifts made not directly to the person whose 
fiduciary relationship to the donor would bring them into question, but 
made, at his instance, to others, and so that substantially he would benefit 
by the gift ; for instance, to gifts to his wife or children {Huguenin v. Basekjf, 
supra; Liles v. l^erry, sui^ra). And also to strangers who have notice of the 
circumstances of the gift, and of its voidable character {Maitland v. Tniwji, 

1846, 15 Sim. 437 ; Kempson v. Ashbee, 1875, L. E. 10 Ch. 15). But a 
stranger, dealing for value with the person imposed upon, is only required 
to see that the latter has had independent advice {Corbett v. Brock, 1855 , 
20 Beav. 524). 

11. The right to set aside the gift is lost by Acquiescence (jjr.r.) with 
knowledge of the right to set it aside, or by ratification of it, after tlie 
relationship has determined {Allcard v. Skinner, supra ; Mitchell v. Homfray. 
1881, 8 Q. B. D. 587 ; cp. Hatch v. Hatch, 1804, 9 Ves. 292 ; 7 E. E. 195). 

12. Will — Those who take a benefit under a will, and have been instru- 
mental in preparing or obtaining it, have thrown upon them the onus of 
showing the righteousness of the transaction (per Lord Hatherley in Fultm 
V. Andrew, 1875, L. E. 7 H. L. 448, at p. 471 ; Hegarty v. 1880 , 
7 L. E. Ir. 18). The rule goes further than this, and wherever the will has 
been prepared under suspicious circumstances, it ought not to be admitted 
to probate until the party propounding it has satisfied the Court that the 
testator knew and approved of its contents {Tyrrell v. Painton, [ 1894 ] 
Prob. 151). See Catching Bargains and Undue Influence. 

[Avlhorities . — ^White and Tudor’s Z. C,\ notes to Huguenin v. Baseley.] 

B . Secret Profits. 

It is a principle that a trustee shall not make a profit from his office, at 
anyrate, otherwise than under a bargain which is made by the eestm-qv.^ 
trust freely and deliberately (see above, 6.). He can, of course, accept or 
bargain with the testator or settlor for any benefit under the will or setUe- 
ment, The principle applies to agents (see Principal and Agenda 
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guardians (see Infants), the dii-ectera (vol. iii. pp. 171, 179, IHO), 
secretaiy {McKay's case, 1875, 2 Ch. I). 1), and promoters (vol. iii. p. 183) 
of a company, inspectors under creditors* deeds (CA/i/i/in v. 1864, 33 

Beav. 414), the mayor of a corporation (Bonrs v. City of Toronto, 1868, 11 
Moo. P. C. 463), and generallv to all pei-sons clothed with a fiduciary 
character (I^win on Tmats, 9th ed., p. 295). 

Where, in such cases, the person standing in tlic position of principal or 
cestui-que trust is swt^Mm.and such that a contract could l>c made w'ith him 
by tbe person standing in the )) 08 ition 4>f agent or trustee that the latter 
shall retain the profit, and the profit is disclosed, and received without 
objection, it can be lawfully retained (see Comi*any, vol. iii. p, 179 ; 
and Principal and Agent). 

[Authorities , — Lewiii on Trusts, ch. xiii, ; Story on Agency, ss. 192, 207, 
214; Bowstead on Agency, iip. 114^120.] 


Field.— See Allotments : Field Oardens. 


Field Gardens. — Provision is made by tlio Inclosure Acts, 1845 
and 1846 (8 &,9 Viet. c. 34, 73), an<l the (Vanmons A(*.ts, 1876 (39 & 40 
Viet. c. 56, 88. 21, 22. 23, 26, 27, 28), 1878 (41 & 42 Viet. c. 56, s. 4), and 
1879 (42 & 4*1 Viet. c. 37), for tli(^ formation on the cn(4f»snrc or rogulation 
of commons of field gardens for the labouring jMior, and for their clearing, 
draining, fencing, levelling, and imi»rovemcnt. The management of such 
gardens in rural dist.ricts is now vcste<l in the jwirish council as allotment 
wardens or in the overseers and chairman of a jwirish meeting in parishes 
having no council (56 & 57 Viet. c. 73, ss. 6, 14, 19). In urban districts the 
management is iif the sanitary authority. An annual re]M)rt must be made 
by the managers to the Board of Agriculture (.’>9 & 40 Viet. c. 56,8. 28; 
52 & 53 Viet. c. 30, a, 2). See Allotments. 


Fieri Facias.— See Execution. 


Fighting.— Sec Akkray; Assault; IUitkry: Bati'LK, Trial ry; 
Assembly, Unlawful: Duel. 


FIJI.-A group of islands in the Pacific Ocean, m)w forming a British 
colony. The Governor, who acts also us High Com niissi oner under the 
Pacific Islanders* Protection Acts of 1872 and 1875, is assisted by an 
Executive and a I^iegislative ( ■ouncil. The village and district councils of 
the natives are recognised, hut regulations made by these bodies require 
the sanction of the Legislative Council The Chief flustice of the Supreme 
Court is also Judicial Commissioner for the Western Pacific under the 
Order in Council of 13th August 1877. There is an ap[)eal from the 
Supreme Court to i^\e Queen in Council See the Orders in Council of 
22nd February 1878 rfhd 15th March 1893 ; and Privy Council. 


File. — The name applied to the bundle of documents in a cause or 
matter, which are usually strung together on some kind of thread. There is 
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a Filing and Itecord Department of the High Court where a large number 
of documents, such as affidavits, have to be filed. Indexes or calendars of 
these files are kept and are accessible to the public on payment of the usual 
fee (R S. C. 1883, Order 61, r. 17). 


Filed. — “ ‘ Filed ’ held to be included in return of nan est invenim, 
H'lmter v. Caldwell!* Easter Term, 1847 (Dwarris, Statutes, 2nd e(L» p. 673).* 


Filter Beds. — See Water Supply. 


Filth.— See Nuisance and Public Health. 


Filtration. — See Water Supply. 


Final Hearina. — Where a defendant gave a cognovit not to be 
enforced “ until after the final hearing of a Chancery suit ipstituted by the 
defendant against the plaintiff, and the final decree or order to be pro- 
nounced thereon,” it was held that the words final hearing ” and “ final 
decree ” were not applicable to a decree which was being appealed from 
(Jones V. Beynolds, 1834, 1 Ad. & E. 384). 


Final Judgment.— See Judgment. 


Final Order. — See Order, Final. 


Final Port. — The words “ final port of destination or of discharge " 
in a marine commercial contract mean the port where the ship is intended to 
and does discharge the bulk of her cargo ; and the last port of discharge is 
not the port where the ship may have been originally destined to discharge 
any part of her cargo, but the place where she does actually discharge 
the whole of it (Preston v. Greenwood, 1784, 4 Dougl. 28 and 33 ; Moffatt v. 
Ward, ibid, 29). The words “ last port of discharge ” in such a contract 
mean “ the last practicable friendly port of discharge ” (Bayley, J., Bnnm 
V. Vigne, 1810, 12 East, 283, where the ship was bound on a voyage to 
the Plate, and the last port, Buenos Ajres, was in the hands of the enemy, 
so that Monte Video became the last port of discharge). But in another 
case where a ship was intended to go to Canton, but the Chinese War 
broke out, and the English stormed Canton, and the ship was lost at Hong 
Kong, it was held that she was covered by the policy, for Canton was 
still accessible and available as the final port of discharge, though ships 
went there at their own risk (Oliverson v. Brightman, 1,846, 8 Q. B. 781). 


FIn&l Process — ^Another term for execution on a judgment or 
decree. The phrase is contrasted with “original process” (y.t?.), which 
signifies the step taken to compel the defendant to appear in the action 
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and with “mesne process' (q.v.), which is process issued during the 
pendency of the suit. 


Final Sailing • — These words, in a charter-party, bill of lading, or 
policy of marine insurance, mean “ getting clear of a port h>r the purpose of 
proceeding on a voyage” (Lindley, LJ., Price v. Liviiigdonc^ 1882,9 Q. B. D. 
682). In a charter-party they are generally found in connection with the 
payment of freight, e.g, “ an advance of one-third freight within eight days 
from final sailing of the vessel from her last port in the Uiiited Kingdom ” 
(ibid,); and in policies of insurance in connection with the iK^inning or 
continuance of the risk, c,g, “ warranted to dejmrt on or before a particular 
day ” (Moir v. Roy, Ex, A, C\ 1815, 8 M. & S. 461). The jKirt of which the 
vessel is to be clear means the port understood in its ** ordinary commercial 
sense,” or “ that which shippers of goods, charterers of vessels, and ship- 
owners mean by a port,” though that may not lie identical with the area of 
the port for fiscal purposes (Jessel, M. li., Pmr v. Livingstone, above; I iMd 
Esher, ^Sailing Ship Garston Co. v. Hickie, 1885, 15 Q. B. 1). 580, quoted by 
Lord llalsbury, AutUer v. Northern JA J, C'., 1888, i:» App. Cas. 717 and 728), 
This is exemplified by three decisions all turning on the question of whether 
a ship had ''finally sailed” from the port of Cardiff. In the first the ship 
was in what W'as then called the Bute Shi]» Canal, and liad got her clear- 
ances, and was quite ready for sea, but it was held that she had not sailed 
from the pcjrt, the artificial channel being within tlie port (HockmtUs v. 
Harrison, 1854, 28 L. J. Ex. 169); in the second, the ship, after l)eing 
loaded at Tenarth l)ock, was towed by a tug seven or eight miles, which 
brought her three miles into the Bristol Channel; and it was held that she 
had “ finally sailed,” though she was still within the limits of the port of 
Cardiff’ for fiscal purpo8t?s, and was driven ashore within tlu^ limits of the 
port in its commercial sense (rriee v. Lirhigstune, above) ; in tlie third, 
where by charter-party freight was to be ]uiid “ two-thinls in cash ten days 
after the final sailing of the vessel from her last port in (Ireut Britain,” and 
the ship loaded at Cardiff for Bombay, and after (dealing and jiroccieiling 
down the artificial channel leading from the But(? Docks to the river I'aff, 
collided with another vessel at a place three hnmlreil yards beyond the 
junction of the channel and tlie river and had to return, it was held that 
she had not '‘finally sailed,” for tlie “ {Kirt” extended beyond the artificial 
channel (Sailing Ship Garsion Co, v. Hiekie, above), 'riu} word " sailing ” 
in a marine commercial contract is satisfied by tin* shiji bn^akiiig ground 
on the voyage, or beginning her voyage in a state of complete readiness, 
though she does not leave the port; but if her cfiuipmenl is incomplete, 
and the voyage is not bond fide liegun, it is not a “ sailing ” ( Thompson v. 
GUkyyie, 1855, 24 L. J. Q. B. 840; Hudson v. Ililion, 1856, 26 ibid. 27; 
Lang v. Anderdon, 1824, 3 Barn. & Cress. 495). A vessel lias lieen held not 
to have been " despatched from Australia ” when she saileil from Moreton 
Bay, but the crew, after going a short distance, mutinied and insisted on her 
going to Sydney (Sharp v. Gibbs, 1857, 1 H. & N. 801). 


Finder of Property.— See Detinue, vof iv. at p. 241. 


Fine. — In Crown cases, as in the law of real projierty, the term fine 
(finis lUis) was originally applied to a sum paid by the defendant to put 
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an end to the litigation, which was termed making a fine with the kujg. It 
distinct from Ambrcembnt (q.v,) {OrUslei/s case, 1588, 8 Co. Eep. 38), being an 
amount settled by a sort of bargain between the defendant and the justices, 
by which the defendant might avoid or put an end to his imprisomneiu, 
or to his prosecution ; and, in fact, the practice of making fines appears tf I 
have been adopted by the king’s justices in aid of the Exchequer, and to 
avoid the necessity of having the amount of an amercement settled by a 
jury as required by Magna Carta (see 1 Pollock and ^aitland, Hist, Eiuj. 
Law, 516). Fines seem at times to have been made in felony cases ! but 
they are usually confined to misdemeanours. Fines were in early times 
also described as a ransom (see 1 Hen. v. c. 3 ; 4 Black. Ocm. 380), and 
always carefully distinguished from Fokfbituue (q.v,). 

The sense in which fine is now most commonly understood is u 
pecuniary penalty or pecuniary forfeiture or pecuniary compensation 
payable under a conviction or order of a Court in a criminal or quasi- 
criminal case (see 42 & 43 Viet. c. 49, s. 49). The order is usually if not 
invariably to pay the fine to Her Majesty. (.)n the abolition in 1870 of 
forfeitures for treason and felony (see Attaindeu), care was taken to declare 
that forfeiture did not include any fine or penalty imposed on any convict 
by virtue of his sentence (33 & 34 Viet. c. 23, s. 5). A fine is never 
imposed on a conviction of treason or felony except under the provisions 
of a statute authorising such imposition. A fine may be imposed for any 
misdemeanour to any amount which the Court thinks fit, subject, however, 
to any specific limit imposed by a particular statute and to the Bill of 
Eights (1 Will. & Mary, c. 2) and Magna Carta (25 Edw. i. c. 14), wliicli 
prohibit “ excessive ” fines and amercements. The power to fine at discre- 
tion is given with respect to all the indictable misdemeanours under 
the Criminal Law Consolidation Acts of 1861 (24 & 25 Vfct. c. 96, s. 117 ; 
c. 97, 8. 73 ; c. 98, s. 51 ; c. 99, s. 38 ; c. 100, s. 71), with a power of imprismi- 
ment in default of payment. 

The remedy for the fine was not by distress but by writ of krari facln.< 
or imprisonment till the fine was paid or sureties for its payment were found. 
The levy of fines imposed by Courts of oyer and terminer, etc., is regulated 
by the Levy of Fines Acts, 1822 and 1823 ; and see Estreats. 

Courts of Smumary Jurisdictioifi , — The maximum amount of every tine 
or penalty which may be imposed by a Court of summary jurisdiction 
depends on the statute. Order in Council, regulation, or by-law which creates 
tlie offence, or upon sec. 4 of the Summary rJurisdiction Act, 1879 (42 & 4:* 
Viet. c. 49), which empowers a Court where the statute dealing with an oHeiicc 
punishable on summary conviction does not authorise a fine, to impose a tine 
not exceeding £25, if imprisonment appear not to be the appropriate remedy. 
The fine is leviable by Distress. In default of distress, imprisonment can 
be imposed (11 & 12 Viet. c. 43, s. 19 ; 42 & 43 Viet. c. 49, ss. 4, 47). ^ 

The justices can mitigate the fines in case of a first offence (42 & 4.» 
Viet. c. 49, ss. 4, 52; Murray v. Thompson, 1888, 22 Q. B. D. 142). 
this power cannot be exercised — 

(1) In proceedings under Acts relating to the regular or auxiliary forces : 

(2) As to fines inflicted under an Act carrying into eflect a treaty 

with a foreign State (42 & 43 Viet. c. 49, s. 54) ; * ' 

(3) In revenue cases (^hUlips v. Evans, [1896] 1 Q. B. 305). The justices 
can also direct pa^uent of a fine by instalments (42 & 43 Viet. c. 49, s. i )• 

The power to impose a fine appears to have been exercised by all Coiuts 
of the common law, even by Courts leet {In re Bishop, 1292, 5 Seld. ^ec. 
Publ. 45; 20 St. Tri. 780; God/reyVease, 1615, 11 
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The j^ne, when tnacfe or imposed, becomes dio liidanti a debt of record, 
and (with the alleged exception of an indictment for non-repair of a 
highway) belongs to the Crown (R v. Wool/, 1819, 2 Barm & Aid. 609 ; 
21 E. It 412). Tlie i)ower to remit a fine i-esides in the Crown. The 
power of mitigating a fine was at one time exercised by the Court of 
Queen's Bench under a writ of PriN'y Seal issued for that purpose (2 Hawk,, 
l\ C., bk. ii. c. 25, s. 8) ; but the modern procedure ap})ear8 to be by jietition 
to the Treasury (Ji. y. Lovcden, 1800, 8 T. R. 615, 618 n, (d)), which has 
takeh over the functions of the Couit of Excheipier on tliis subject (see 
Exchequer PractUc), In certain cases where no provision is made for 
payment of the costs of a prosecution, the Treasury will allow one-third of 
a fine to be paid to the prosecutor to reimburse his expenses. 

By the Bill of Eights grants or promises of the fines or forfeitures of 
particular before conviction are declared illegal and void (1 Will. & 
Mary, st. 2, c. 2, and 8 Black. Coin, 259). This prohibitit)n did not atVcct 
the grants by charter of fines, etc., at Coui-ts of oyer and terminer, eU?., 
in favour of particular lK)roughs or liberties, wliich in early days w<\c 
common (see IL v. Mayor, etc., of London, 1884, 1 C. M. K. 1 ; A, i/. v. 
Xottinghani, 1897, 77 L. T. 210). 

[Authorities. — Burn, JuKtux/SOthad,/^ Fines. Forfeiture,” etc. ; Atkinson, 
May, Ann, /V.,n897, pp. 69-74.] 


Fines* — Fines of lands were a very ancient method (»f transferring 
land, effected by a proi'css tliat was in form tlie comi>romise of an action. 
They are said by Ijord Coke to have existed before the time of th(» ( -onquest ; 
and though this is probably too early a date to fix f(*i* th(4r origin, there is 
no doubt that tiiey are of very great antiejuity, and are alnuuly so treated 
by Glanvill and Bracton. “ A tine may be desiTibed to be an amicable 
compcjsition or agreement of a suit, either actual orjiciiiious, by hjave (»f the 
king or his justices, whereby the lands in i|ue8tion l)ecame or were ackn(»w- 
leilgeil to be the riglit of one of the parties ” (2 Black. (*ow. 849). The suit 
need not be a fictitious one, but the fact tliat by sucli a suit so good and 
unimpeachable a title could be given to lands led to the. laactice of instiUit- 
ing the suit for the sake of the transfer it served to effect ; hence the origin 
and fre([uency of the collusive actions. The pt*rson who was formally the 
plaintiff, and prajcUvally the intending purchasi*!', was calhid the demandant, 
the defendant or vendor was called the deforceunt ; later on the terms 
conusee and conusor were used by lawyers to <lcHignat(* the demandant and 
deforceant respectively, these having reference to the rccoynitionoi iho right 
of the one jiarty by the other. The action was coinmence<l by a writ 
demanding the lands; the deforceant then appeai-ed, and thereu]>on, in 
consideration of a sum (practically the pundiase; money) paid by the 
demandant, acknowledged the latter's rigljt to the lands in question, the 
action being compromised on theses terms by leave of tljc Court. The 
fictitious cause of action was a cfivenant by tlie deforceant to convey to the 
demandant the lands forming the subject-matter of the action. The leave 
of the Court was granted, as a matter of course, ui>oii ptiyiiient of the 
requisite fee, called* /4c jpos/ / 71 c, later the kin/s fdlver. The next step was 
the concord, or terms of compromise — ^in modern parlance, the order by 
consent was then drawn up — setting out the acknc^wlcdgment of the 
demandant’s rights by the demreeant. The concord must be thus acknow- 
ledged in person, either in Court or before a judge or eommissioiici’s, and the 
proceedings, so far as a valid and effectual transfer of the proi>erty was 
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coDcerned, were at an end. The official of the Court then drew up a short 
abstract of the writ and the concord, and from this abstract (owed The 
Note) was drawn the Foot^ called also the Chirograph, of the Fine. 
Indentures of this chiromaph were made and delivered to the parties. 
These were the title-deeds of the property, and set out the whole transac- 
tion and parcels at length. It is the chirograph, therefore, which is the 
evidence of the owner's title, and the document which should be abstracted 
in any abstract of title to property of which the root of tittle is a fine. The 
process above described is called levying a fine. The fines thus levied’ are 
divided into four classes, according to the operative words used in the 
concord, viz. : — 

" (1) ‘ Sur conusance de droit come ceo que il ad de son done,’ commonly 
called ‘ a fine come ceo.’ This is the most frequent, and by it the conusor 
acknowledges that the conusee already has the lands by a former gift of the 
conusor. 

“ (2) ‘ Sur conusance de droit tantum.’ This transfers only such right as 
the conusor has, and was most frequently used where the fee-simple in 
possession was not given. 

“ (3) ‘ Sur concessit,’ granting the estate de novo, withotf b acknowledging 
any previous right. 

“ (4) ‘ Sur done grant et render,’ being a combination of (1) and (3) above, 
is a species of double fine, and used in order to create particular limitations 
of estate.” (2), (3), and (4) were ‘‘ executory fines.” 

This part of the subject cannot here be treated at greater length, and 
for a more detailed explanation of the above divisions the reader should 
refer to Shep. Touchstone, and also 2 Black. Com, 349 et seq. The fine, by 
virtue of the common law, took effect by estoppel, and bound the parties 
thereto and their privies. But a far more extensive opuration and effect 
was given to fines levied with proclamations, by virtue of certain statutes. 
It is this latter class of tines that are of the greater importance, and with 
which alone we shall deal in the rest of this article. Fines of this class 
may be divided into four main heads, for the purposes of dealing with their 
nature and effect, viz. : 

(1) A fine by way of bar of non-claim. 

(2) A fine by way of barring an entail. 

(3) A fine by a married woman. 

(4) A fine enuring to uses. 

(1) A fine levied with proclamations barred, by virtue of the cominoii 
law, not only parties and their privies, but also all strangers who did not 
claim within a year and a day. The common law doctrine, though 
abolished by 34 Edw. ni. c. 16, was restored in full force by 1 Rich. m. c. 7, 
and 4 Hen. vii. c. 24. The latter statute, however, extended the time for 
claiming to five years after proclamations made. To persons under 
disabilities (infants, fe^nes covert, persons absent beyond the sea, etc.) 
further period was given of five years after such disability had ceased. Tlie 
proclamations required by the statute were sixteen, four tiihes a term for 
four successive terms ; these were subsequently reduced to one-fourth of the 
number respectively by 31 Eliz. c. 2. As to claiming by entry, it was 
provided by 4 Anne, c. 16, that an action must be brought within one year, 
and the claimant establish his right, otherwise such entry was to be of no 
effect. 

(2) A fine levied by a tenant in tail operated to bar his issue, thus 
creating a base fee (q.v,); for although the Statute, de Donis expressly 
provided that a fine so levied should be void at law, a fine levied witti 



FINES 


345 


proclamitions operated by virtue of the Statute 4 Hen, viL c- 24, called 
the First Statute of Fines. The Second Statute of Fines, 32 Hen. vin. 
c. 36, expressly declared this to be the law by enacting that all fines levied 
with proclamations, according to the statute (ie. 4 Hen. vie. c. 24), by any 
person of full age of twenty-one years, of any manor, lands, tenements, or 
hereditaments, before the time of the said fine levied in any wise entailed to 
the person or persons so levying the said fine, or to any of the ancestors of 
the same person or persons in possession, reversion, I'emainder, or in use, 
shair be, immediately after the fine has i>een levied, engrossed, and pro- 
clamations made, adjudged and taken as a sutficient bar and discham 
against the said person and persons and their heirs (daiming the said lands 
or any jmrt thereof only by force of such entail (s. 1). 

But a fine thus levied did not (otherwise than by “ tortious o|)eration **) 
bar a reversion or remainder unless the reversioner or remainderman 
concurred, and ‘owing to this defect recoveries were more frequently resorted 
to for this purpose (see Estates ok Inheiutance, AV<i/r.s‘ 7Wt / : IlEmvKiUKs). 

(3) Fiiies bi/ Married Women , — Fines were fre(piently levied by marnV 1 
women for the purpose of extinguishing their rights in the lands in quo ' 

It was a frequeril mode of barring dower, also releasing a wife's interest in 
lands of which she and her husband were joint tenants. In the former 
instance, as tlufte was no need to bind any jHirsons other than pirties, there 
would be a sufficient bar by estoppel of the right t-o dower, and pnx’lainations 
were unnecessary. As to the married w’oman s sepjirate examination anti 
acknowledgment, see infra. 

(4) Fines to Uses, — These were adopted for the same purposes as feott- 
raeiits to uses (see Feoffments). The uses were set out in an accompanying 
deed ; the latter was said eitlier tf» lead or drclare uses reHj)ec.tively accord- 
ing to whether ii was executed before or after t he levying of the fine. The 
uses or trusts were declared by the conusor, the relationshii) lx»tween the 
latter and the conusee l»eing tliat of settlor and trustee. 

The above are the chief purposes and ellet'ts of Hiich. As to their 
validity, we may add that for a fine to be valid ami of any effect the 
parties must have some interest in the lands at the time of levying it; if 
not, it could be set aside by third jiarties on the old plc?a of paries finis 
nihil hahuerunV* The jdea was availabli^ if the parties had at the 
time only a chattel interest in the lands ; on the otlier hand, any esUle of 
freehold, whether in i) 08 seH 8 ion or exj^ecUincy, would Bui»j>ort the fine. But 
a fine could also operate by tort in precisedy the same way as a feoffment 
(see Tortious Ojnration tif a Feoffment). Further, in the case of a married 
woman levying a fine, she must be examined ajxirt from her husband liefore 
acknowledging tlie note. 

Fines and recoveries were abolished by the Act 3 4 Will. iv. c. 74. 

The Act was entitled “an Act for the abolition of fines and recoveries, and 
for the substitution of more simple modes of assurance.” It enacts that no 
finea or recoveries shall be levied or suflered after 31st Dec/einber 1833, 
except in the case where the writ hat I been already issued. The Act gives 
tenants in tail the power of disposing otherwise than by will of entailed 
lands in fee-simple, as against all pt^rsons claiming under the entail, and 
also subject to tUb« conditions therein prescribed, as against remainder- 
men and reversioners. It provides also for the enlargement of base fees 
and the enrolment of disentailing deeds. 

The Act also empowers a married ivonian to di8|H>8e of proj)erty, wdth 
her husband's consent, as fully as if she were is. feme iok, Tlie provisions of 
the Act, as the title states, are by way of siilistitution for the old fines and 
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recoveries, and the proceedings as to acknowledment and examination are 
regulated on the old lines. For this reason it will be sufficient, on this part 
of the subject, to refer the reader to Acekowledqhent of Deeds ; on the 
provisions of the Fines and Becoveries Act as to estates tail, to Estates ok 
Inhebitaece, Estates Tail ; on the provisions as to alienation bj married 
women, to Husband and Wife. 

\AvilhiOTities. — See Cruise on Evms and Eecoveries ; Challis, Zaw of Real 
Property, and also the Introductory Essay on Assurances to Comyn's 
Abstracts of Title, by Mr. Challis.] ' 


Fines (in Copyhoids).— See Copyhold. 


Fire. — 1. As to the criminal use of fire, see Akson. 

Lighting bonfires in streets, thoroughfares, or public places is a petty 
misdemeanour, punishable on summary conviction (2 & 3 Viet. c. 47, s. 54 
(16), London ; 10 & 11 Viet. c. 89, s. 28, other urban districts). 

2. Persons who use fire are bound to take all reasonable precautions to 
prevent its spreading to or damaging the property of others, inasmuch as it 
is a dangerous element, and falls within the rule of Rylc^inds v. Fletcher, 
1868, L. R 2 H. L. 330. 

Damage caused by criminal use of fire is recoverable from the ofiender, 
subject only to the now almost obsolete rule that if the criminal act was 
a felony the offender must be prosecuted before the action is tried. 

No action for damage by lire results where the fire arises by mere 
accident in a building, and spreads to or damages the property of another 
(14 Geo. III. c. 78, s. 86). This provision, re-enacted from#6 Anne, c. 58, is 
contained in an Act most of which applied only to the city of London and 
certain metropolitan parishes, but appears to apply to the whole of England 
{Kichxtrds v. EaMo, 1846, 15 Mee. & W. 244, 251; Filliter v. Phipj^ml, 
1848, 11 Q. B. 347 ; Fx parte Gordey, 1864, 33 L. J. Bank. 1 ; Westmvnder 
Fire Office v. Glasgow Provident Society, 1888, 13 App. Cas. 699, 713, 710 ). 
The enactment varies the rule of the common law that a man was primd 
facie liable to an action on the case for damage by fire arising on and 
spreading from his land. But where it is proved that a fire arises l)y 
negligence of the owner or his servants or contractors, an action will still 
lie, notwithstanding the statute {Filliter v. Phippard, 1848, 11 Q. B. 347 ; 
Black V. Christ Church Finaiuce Co., [1894] App. Cas. 48). This subject is 
very fully treated in Beven on Negligence, 2nd ed., pp. 587-606. 

Contractual liability for damage caused by fire arises (1) under jiolicies 
of insurance against fire (see Fire Insurance); (2) under contracts of 
tenancy. Under English law if property let on lease is destroyed or 
injured by fire the lease continues and the landlord is under no obligation 
apart from express contract to abate or forego the rent or reinstate the 
premises. The tenant is liable for waste if the fire arose by negligence ; 
but not liable at all if it was accidental, unless he has covenanted to 
repair and maintain the property, on which event he must reinstate the 
damaged biuUdings or pay damages {Bighy v. Atkinson,t3&lb, 4 Camp. 2/8 * 
and see PoSfcer on Insurdnce, 2nd ed., pp. 271-274). If the landlord js 
insured his insurer can on paying the loss enforce the tenant’s covenant by 
subrogation {Andrews v. Patriotie Insura'ace Co., 1886, 18 L. R Ir. 3oo 
Darrell v. TihUts, 1880, 6 Q. B. D. 560). 

Shipowners are exempted from liability for injury by fire to goods 
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carried Ijy them by sec. 502 of the Merchant Shipping Act, 1894 (67 & 58 
Viet a 60). 

Pawnbrokers, on the contrary, are absolutely liable for pledges destroyed 
by fire (35 & 36 Viet c. 96, s. 27). Stse Attenborough on Pawnbrokers, 
p. 103. 


FlrcarmS.^This term includes all kinds of cannon, rifles, shot-guns, 
and J)istol 8 , whatever the coni]K>und used for i)ropelling the missile or bullet. 

1 . Trade. — The manufacture and testing of firearms by private [)er 8 onH 
is regulated by local Acts, as t<» ]>roof-Iu»use 8 , of which the latest appears to 
be 31 & 32 Viet c. c.viii. 

The exportation of firearms may l>e i>roliibited by proclamation or 
Order in Council (42 & 4.*J Viet. c. 21, s. 8 ), and their imiMirtation may be 
prohibited by Order in Council (.‘»9 & 40 Viet. (*. 36, s. 43). 

2. Taxation. — No person may use t^r carry a gun (including rifles, 
pistols, and air-guns) (Co.«i/)/>r// v. Hadlvjf, ltS76, 40 .1. V. 756), excej>t in t 
liouse or curtilage, without an excise licence, which is not transfc 
expires on July V.l, and must be produced on demand (3:*» & 34 Viet. c. 57, 
88 . 2 , .‘5 ; 46 & 47 Viet. c. 10, s. 6 ). The licence is forfeited for conviction 
for game trespdSiis in tlie daytime (33 & 34 Viet. c. 57, s. 11 ). 

A register of the licences issued is kept, which is optm t<» ins|»ection 
(.14 & 35 Viet. c. 57, s. 6 ). 

A penalty of £10 is incurred for breach of the Act: Imt e.vi^eptuui 
from its provisions is made in favour ( 1 ) of pcrstuis in the army, navy, 
volunteers, and police in the discdiargc of their <luty, or on target 
ju’actice; (2) of gunsmiths: (.‘») (»f common carriers: (4) of persons holding 
game lic'cnces; 40 ) of (»ccuj«crs of lands using a gur? to scare Imds or 
vermin ; (0) of j^erscuis carrying the gun of a liccncc-hold(*r (siuiu.'! Act, 
.ss. 7, 8 ; 53 & 54 Viet. c. 21 , s. 35). 

The j»cnaltie 8 may be remitted by the ( 'onuuissioners of Inland 
lievemie (53 & 54 Viet. c. 21 , s. .‘»5), and reduced to one-fourth by the con- 
victing justices (7 & 8 (leo. iv. c. 5:1, s. 78); but a]»parently the justices 
cannot reduce them lower (see linf/ips v. fZ/rra, [I396J 1 Q. H. •105). 

:i. Offences. — As to the use of firearms b»r )>oaching, see (»AMK Laws. 
The more serious ofleuces with firearms are <lealt with under MuKDElc; 
Offences acainst the Peuson; Duili.ing, Unlawfi:!,: MANsLAruiiTEU. 

The following oll'ences with njspect to firearms are ]>unisliable on 
summary conviction : — (a) Being found drunk on a higliway or jadilic 
place in pjssession of loaded firearms (35 & 30 \'ict. c. 94, s. 12); 
(h) wantonly discharging a gun «»r ])isiol within fifty fe(4 of the centre 
of a highway whicli is a carriage-way »»r cait-way (5 &. 6 Will. IV. 
c. 50, 8. 72; Glen on llvjhways, 2m\ ed., 389); fine, 40s., or impriaon- 
ment not over fourteen days. It/ is not clear hc>w far this affects 
sportsmen {Harrison v. Jhthr of lint land, [1893] 1 B. 142); (c) in 
urban districts outside Loudon, to discharge tinuirms in a street (10 & 11 
Viet. c. 89, 8 . 29); {d) in the metropolitan police ilistrie.t (i.) to discharge 
cannon within tliree hundred yards <if a dwelling-house (2 A 3 Viet. e. 47, 
8 . 55), (ii.) to keef) •sliips’ guns loaded witli ball on the Thames or to fire 
them at night (s. :36), (iii.) to discharge firearms wantonly in a thoroughfare 
or public place, to the damage or danger of any ijersoii (s. 54 (15)). 

Urban councils in districts where the Public Health Act, 1890, has 
been adopted may make by-laws prevent danger from the use of 
firearms in shooting ranges and galleries (53 & 54 Viet. e. 59. s. 38). 
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The dangerous character of firearms requires persons loading, eanying, 
or using them to take the greatest care to avoid injury to others who arei 
or may be, within range {Dicon v. Bell, 1816, 5 M. & S. 198 ; Potter v. FavllcTier, 
1861, 1 B. & S. 800), otherwise they may be liable to indictment or action 
if any person is killed or injured by omission of the requisite precautioim 
{B, V. Hvtchiimn, 1864, 9 Cox C. C. 555). But it has been held that, in 
the absence of intention or negligence, no liability attaches to a person 
who shoots another {Stanley v. Powell, [1891] 1 Q. 86; see Beven, 
Negligence, 2nd ed., 604, 678, 683). 


Fire Brigade.— See Fike Police. 

Fire Curtains.— See London City; Manor. 
Fire Escape.— See Fire Police. 

Fire Insurance. 
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Nature of Contract,- 

-Fire insurance is a contract whereby 

in con- 


sideration of the payment of an agreed premium the insurer undertakes 
to make good to the assured any loss or damage which may happen to 
specified property during a stipulated period. Fire policies — in tliis 
respect differing from marine policies — are usually for a specific sum, whicli 
bears no necessary relation to the value of the property insured. The 
amount payable in case of a loss, therefore, is not determined by the value 
of the property insured and injured, but simply by the amount of the 
damage. The sum payable can in no case exceed the amount liamed in the 
policy ; but, as the contract is a contract of indemnity, if the loss is less, 
the amount for which the insurer is liable will also be less. In some cases, 
however, especially where the risk is large, a term is inserted in the policy 
providing that the insurers shall be liable, in the event of loss by fire, to 
make good such proportion out of the loss as the sum assured shall bear to 
the total value of the property at the time the fire breaks out; tlnis 
making the assured liis own insurer for the residue. Such terins 
are called average clauses or average policies, and are similar to marine 
insurances. The contract is usually contained in a written instrument 
called a policy, which must bear a penny stamp (54 & 55 Viet. c. 39, s. 99). 
But it might be made by parol, though a duly stampfed policy must be 
executed within a month aTterwards {iUd, s. 100), under a penalty of £20. ^ 
Imurahle Interest, — By reason of the Gambling Act 14 Geoi ill. e. 43, 
the contract is void, if made on any event wherein the person for whose 
benefit or on whose account the policy is made has no interest, or so far as 
it is made for a greater sum than the amount or interest of the insured m 
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Buch 0 Vent. The Act also requires (s. 2) that the name or names of the 
person v persons interested, or for whose lienetit or on wliose aoeoiint the 
policy is made, shall be inserted in the policy. The effect of the decisions 
may be summed up by saying that any legal or equitable estate or right 
or responsibility, which may be prejudicially affected by a Hre, will confer an 
insurable interest. For instance, a trustee may insure the trust property 
held by him ; and in case of an infant ceMni-guc trust is expressly author- 
ised to do so by statute (44 & 45 Viet. c. 41 , s. 42) ; so may a liailee of goods ; 
and so may an eqjj^itable owner : or a person who by another contract has 
maefe himself contingently liable as an insurer. The contract is a [personal 
one, and the assured cannot generally transfer the prospective benefit with 
the goods or premises to their purchaser ; for the assured must be interested 
both at the time of effecting the policy and when the loss occurs. A sale, 
however, subsequent to the loss would not prevent the assured suing as a 
trustee for the purchaser (iSj)ar/r.sv. Marshall, 18:16, .*12 Bing. N. C. 761), or, 
since the Judicature Acts, the purcluisei* suing in his own name if his 
contract of purchase gives him the right to do so. 

Conditions of the rolky . — The c«>ntrnct is usually entered into on ' ;»c 
basis of a proposal signed liy the intending insured, or by some ;or8oii 
authorised on his behalf. The proix)8al consists cbicHy of written answers 
to questions framed by the insurance companies fur their guidance and 
protection, aiuf it is essential that the questions should be answered truly. 
A knowingly false answer to an inquiry is detuned fraudulent, and 
would vitiate the policy. In some crises even inntjcent misstatements 
have suHiced to avoid the contract, when entered into on the faith of their 
being correct. Every fact that is in itself material to be knowui to the 
insurer ought be comm unic-ii ted, and the fact that the jiroposer did not 
consider it tf) be material would be no justification for its concealment 
(Liiiiknau \\ Dmhorough, 1828, 8 Barn. & Cress. 586; Mot us v. Heytrorth, 
1842, 10 Mee. & W. 155). So also it is importfiut, not only for the puriKises 
of identification, but also for the purpose of ]>ro]»erly estimating the risk, 
that tlie property to be insured should be accurately descrilied. Locality 
is part of the description ; thus goods insured in a (certain building would 
not be protected if moved elsewhere (/Vonsoa v. Commercial Vnum Ivnurance. 
Co,, 1876, 1 A])]). Cas, 498). So also an alteration in the structure of a 
building, or in tlie nature of its contents after a [Hdicy is effected, may 
avoid a contract made on the footing of circumstances whicii no longer 
exist. If the alteration iiicreascH the risk, the insurer would not improbably 
insist on the policy being considered as at an end. How far any ]>articular 
alteration may have this effect is a (juestion of fact, to be determined by 
the jury or Court whc» have to decide the c^ase. Unless tlie [Kiliey jirovides 
for the matter specifically, any change within the limits of fair and honest 
dealing is permissible, even though to that change the destruction of the 
property may be due (May on Imnranee, s. 225). 

Even if there has been a breach of the express or iinidied conditions 
which would entitle the insurers to avoid tlie jiolicy, it must l>e remembered 
that it may be and often in fact is waived, either expressly or by 
acquiescence. Acceptance of a premium after notice of the breach amounts 
to acquiescence ( Wing v. Harvey, 1855, 5 De G., M. & G, 265). 

Policies often pV#>ade for the transfer of the insurance to other property of 
the same assured, if he should part with or transfer the property originally in* 
sored during the currency of the policy. This, however, is only a concession 
on the part of the insurer, on such conditions as to notice, alteration of risk, 
etc., as he may define ; unless be chooses to concede such a privilege, the 
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insurer ceaaes to be liable directly the assured parts with the protected 
goods. • 

Duration of Policy. — fire insurance is always entered into for a fixed 
period, usually in this country for a year or less, at the end of which time 
the risk comes to an end. The parties, however, can, and frequently do, 
renew the insurance without the issue of a fresh policy, by payment and 
acceptance of a further premium. It is, however, open to the insurers to 
refuse to accept such premium ; and if they do, the policy lapses. A period 
of fifteen days after the date named as that of tlie epd of the tei^, is 
usually allowed for payment of the renewal premium. If within those 
days of grace a loss should occur, the insured can still protect himself by 
paying the premium (Salvin v. J^ameSy 1805, 6 East, 571 ; 8 R. R. 540), it 
then being considered too late for the office to refuse it. Rut they are 
not bound to inform the assured that his premium is unpaid ; and tlie 
policy may thus expire. It retains its full validity till thci end of the last 
day named in it (Isaacs v. Royal Insurance Co., 1870, L. R. 5 Ex. 296). If 
the tender is not made within the days of grace, the oflSce may of course 
refuse it, and so avoid further liability ; and if a loss has occurred during 
those days, they would probably do so. A jmyment or tender after tlie 
fact of loss was known to the assured, if then made without informing the 
insurers of that fact, would be held fraudulent, and prevent the policy so 
renewed being valid (Bvfe v. Tnrmr, 1815, 6 Taun. 338; *16 E. R. 626). 
Even if the fact of loss was unknown to both parties, still a renewal of the 
contract is based on the supposition that things remain in statu quo. If 
they do not, tlie whole transaction is founded on a mistake and of no eficca 
(Pritchard v. Merchants Life Assurance Co., 1858, 3 C. B. N. S. 622). In such 
cases the assured would be entitled to repayment of the premium (ihidX 
It is repayable in all ceases where the policy is void ab initio, or where the 
risk has not been run. But if the risk has once attached, though not foi* 
the whole agreed period, the premium is not returnable (Anderson v. 
Thornton, 1853, 8 Ex. Rep. 425). As already stated, the removal of goods 
from the premises named in the policy terminates the insurance ; but most 
offices in practice renew their liability for the remainder of the term, on 
being informed of the removal, and being satisfied that their risk is not 
increased. They are not, however, under the wording of ordinary policies, 
legally bound to accept this fresh liability. 

The Loss. — The wording of policies differs ; but in all cases under a tire 
policy there must have been a loss by fire in order to enable the assured to 
maintain a claim. The property insured, or some substance near it not 
intended to create heat, must have been actually ignited. The mere over- 
heating of a stove which causes damage without ignition is not enough 
(Austin V. Drewe, 1816, 6 Taun. 436 ; i6 E. R. 647). The proximate cause 
of the injury must also be fire. Where goods were destroyed by a mob, 
attracted by a fire on neighbouring premises, the Court held that the mob 
and not the fire caused the injury, although but for the fire the mob would 
not probably have assembled (Marsden v. City and County Assurance Co.. 
1866, L. R 1 C. P. 232). In cases of explosion consequent on fire on tlie 
insured premises, the insurers are, in the absence of express conditions 
limiting their liability, botmd to pay for the damage so occasioned ; but 
injuries caused by some distant explosion are not direotly traceable to fire, 
and BO would not .come wiftiin the terms of the ordinary policies (Taunton 
V. Royal Exchange Co., 1866, 2 Hem. & M. 235 ; Everett v. London Asmranec 
(7o., 1866, 19 C. B. N. S. 126). 

Notice of Loss. — ^All policies require the assured to give notice of a loss 
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within a limited period after it has occurred, so as to enable the insurei's 
to investigate the circumstances. The conditions vary in different policies, 
but are usually so framed as to make a strict compliance with their require- 
ments a condition precedent to the right to recover. 

Arbitration . — Most ixdicies contain a clause stipulating that in case of 
dispute> the amount of damages imyahle shall he deterinineil hy arbitration. 
The clause is usually so worded as to make the award a condition precedent 
to maintaining an action for the sum due under the jHilicy. Where this is 
the case, no actiop can he brought successfully, unless the circumstances 
are very exceptional. See Aiuutuatio.v. 

Measure of Loss , — The amount payable is sucli a sum (not exceeding the 
sura insured for) as will indemnify the insured against the loss, in other 
words, the actual value of the jn’operty injured. In case of giKwls this is 
the difference between their value immediately before the tire and their 
value afterwarjis. Original cost, or the cost of replacing them, in many 
cases would not be a true test of their value. In file ixJicies, as in 
marine, it is open tr» the parties at the time of effecting the insurance 
to agree on the value of the ]»roperty insured. Hut this is seldom do *,'. 
Where the value has been so agreed on it is binding, unless it is lown 
that the agreeinSnt was induee<l by framl {lirvrr v. Jonrs, 18(13,32 L. .1. Ex. 
1:12). In case of buildings, the insurers always reserve to themselves tlic 
right of requirfng the reinstatement of the building in place of leaving over 
the money. They may. moreover, be ixHiuired “ iqM>n tlie retjnest <»f any 
j»er8on or persons interested in or tmtitled to any lamse or houses or other 
buildings which may he burned down, demolisheti. or damaged/’ to cause the 
insurance money to be expended, as far as it will go, towards n»huil<ling, 
reinstating, or repairing such house, etc. (14 (»eo. in. c. 78, s. 83»). The 
whole cost of rebuilding is not usually recov(»rable, as that would give 
the assured mom? than an indemnity, tlie value of new buildings being 
greater than that of the old (Uies. The sum payable, in such a case is 
merely enough to make good the loss ( I7r/r.s v. iJunstrr, 1855, 11 EIx. Ih.qi. 
15). Most leases contain covenants binding the tenant to insure, and 
to reinstate premises damaged by tin?. The eiTccl i»f such covenants is 
discussed under Landlord and Tknant. 

The occupier of premises on which a tire cs'cnrs may incur a greater 
loss than the value of his goods which are then? d(‘Stroyed. If the tire 
should arise through his fault, or that of his servants, he would l»e liable 
for losses sustained in consequence hy other |K‘ople. The risk of having to 
meet such a claim might be insured against ; hut seldom is H]K?citieally in this 
country. At common law this liability extended to all tires arising on his 
premises, however caused, but now by Statute 14 ( leu. in. c. 78, s. 8(), no action 
may be maintained against any ]>erHoi) in whose house, ehamher, stable, barn, 
or other building, or on whose estaU? any tire shall nrrutnitnUy begin. The 
word “ acchlentally ” does not, however, exclude liability in cahc the fire 
should arise through negligence {FdlUer v. Phippard, 1847, 11 Q. B. 347). 
And it lies on the owner of the premises where the fire arose to shejw that 
its spreading to neighbouring premises was not due to any fault of his. 

Prospective }>rofit8 or consequential losses CAnnot ordinarily he re- 
covered (Wright v. PoU^ 1834, 1 Ad. & E. 61 ; Wilson v. L, and Y. Hwy, 
Co,, 1850, 9 C. B.* 640). There is no legal ohiectiori to insuring profits 
specifically (Wilson v. Jones, 1867, L. R. 2 Ex. 139); but such policies are 
not common. Other risks may also be insured. For instance, rent, which 
is payable bv a tenant whether his premises remain standing or not, may 
be and now nrequently is insured. 
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Salvage , — If the owner is not insured to the full value of the goods 
injured, he remains entitled to the salvage after receiving payment from 
the insurers. It, however, he is fully insured, and his claim is admitted as 
a total loss, any salvage belongs to the insurers (Da Costa v. Firth, 1766, 4 
Burr. 1966). The assured cannot, as in a marine policy, abandon undamaged 
goods to the insurers and insist on being paid the full amount for which 
they are insured. Nor can the insurers claim the salvage, unless tlu; 
amount they have paid under the policy is the full value (see per Black- 
burn, J., in Bankin v. Potter, 1873, 6 H..L. at p. 118). But whenever there 
is a contract of indemnity, and a claim under it for an absolute indemnity, 
the party making the claim must abandon all his right in respect of that 
for which he receives indemnity (Knlte/nhach v. Ma^enzie, 1878, 3 C. P. 1) 
467). 

Subrogation, — The contract of fire insurance is a contract of indemnity, 
and of indemnity only. The meaning of such a contract is that, in case of 
a loss, the assured shall be fully indemnified, but shall never be more than 
fully indemnified. The insurer who lias paid the loss is entitled to stand 
in the place of the assured, and to enforce all the legal remedies and 
securities he had against third persons, as by action against the occupier of 
neighbouring property for negligently allowing a fire to spread (Aldridge v. 
G, W, Rwy, Co,, 1841, 3 Man. & G. 515); or by action against the 
hundred for damages due to riot or arson (Clark v. Hundred of Blything, 
1823, 2 Barn. & Cress. 254; Yates v. White, 1838, 4 Bing. N. C. 272). 
The right of subrogation extends to cases of contract, e,g, to cases 
where policies have been effected with different insurers, the amount of 
which collectively exceeds the loss (North British v. London, Liverpool, and. 
Globe, 1877, 6 Ch. D. 569 ; Darrell v. Tibbits, 1879, 5 Q. B. D. 560). Where, 
however, the insurances are not sufficient to cover the loss, the insured 
remains dominus litis, and may compromise the action he has commenced 
without obtaining first the consent of the insurer (Commercial Union v. 
Lister, 1874, L. R. 9 Ch. 483). 

The right of the insurers is a right to make such a claim as the 
assured himself could have made. And consequently, at common law, any 
action had to be brought in the name of the insured, and could only be 
such an action as he was entitled to bring. If he was himself in default 
in respect of other property not the subject of the insurance, the insurers 
could not maintain an action against him, as he could not be forced to sue 
himself (Simpson v. Thomson, 1877, 3 App. Cas. 279). The necessity for 
suing in the name of the insured has been abrogated by virtue of the Judi- 
cature Acts, and the insurers can now bring such actions in their own name 
(King v. Victoria Insurance Co,, [1896] App. Cas. 250). The subject-matter 
in respect of which an action may be brought, however, remains unaltered. 
If the insurer has admitted his liability and paid under the policy, it seems 
not to be open to the wrong-doer, when sued, to object that the payment 
was voluntary and could not have been legally enforced. A payment so 
made entitles the insurers to the remedies available to the insured 

If, instead of leaving his rights against other persons outstanding and 
unenforced, the insured receives payment or any benefit in lieu of payment 
from such persons, or voluntarily relinquishes such payment or benefit, the 
insurers are not deprived of their right to be subrogated to him, but can 
recover from him the amount which, but for his act, they could have 
claimed from those other persons (Castelliam v. Preston, 1883, 11 Q* 

280 ; West of England Fire Insurance Co, v. Isaem, [1897] 1 Q. B. 226). 

Contrihition, — In cases where the risk has been insured in different 
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ofliceis, complicated questions as to the rights of the assured and the various 
insurers fr^uently arise ; but they have not so frequently i)een the subject 
of decision in the Courts, having been settled privately, and the legal 
rights are therefore still somewhat undefined. The assured is entitled to 
have his loss made good up to the aggregate amount of his insurances. 
If, therefore, his loss reaches or exceeds that amount, all the different 
insurers must imy the amount of their policies in full. But if the loss 
is less, it is not always easy to say at once how much each ought to 
contiibute. Each insurer, as between himself and the assured, is liable to 
the w’hole amount of his insurance, if the loss reaches that sum, unless the 
policy otherwise provides, which is rarely the case. But between them- 
selves their liability depends on various considerations. If all the policies 
are to insure the same subject-matter for the stime assured, the insurere 
should contribute towards the lo.ss pro rata in proportion to the sums 
insured by their respective policies (see PemUSarif v. Wnlker, 18411, 
4 Y. & C. 441 ; Vhillips on Lisuraner, s. 336). But where the insurances 
are on different properties, which include tlait injured and others as we’*., 
the calculation is not so easy ; and it becomes mure difficult st ill whe? the 
assured under the different ])olicies are not the same persons, but different 
individuals having different interests. It is impossible to adequately 
discuss here tlie^various questions which may arise. The reader is referred 
to the text-books dealing with the subject. But it should be remembered 
that whatever may be the rights of the insurers among themselves, etich 
assured is entitled under his jMilicy to be indcminitied against the loss he 
has sustained ( Westminster Fire Office v. Glcunfow Provide at Socirty, 1888, 
i;i App. Cas. 700). 

Where the amount insured is largi?, insurance offices almost- always 
diminish their liability ly reinsuring part of their risk with other offices. In 
such cases it is undei’stood that the office reinsuring n^tains a substantial 
part of the risk {Traill v. Baring, 1864, 4 (Jif. 485). If a loss ociuirs, this is, 
of course, borne by the different conqianies who have taken shares in the 
jiolicy in projiortion to their resjiective interests ; but the* assured is only 
concerned with the company with wluun his contract was mad(‘. 

[Aiithoritics. — See further Bunyons Iaiw of Fire Inmrancc \ and cp. the 
articles on Accident Insuuance; BuitGLAUV In.sukance; Like Insukance; 
Marine Insurance.] 


Fire (in Commercial Contracts). —Although shijwwners 
are exempted by statute from liability for any loss or damage by lire to 
goods, merchandise, or any other things taken in or j)ut im board their ships 
which happens without their actual fault or privity (M. S. A., 1894, s. 502 
(1)), “fire” is a pommon exception in charter-iiarties and bills of lading, 
because of the (partially) wider protection afforded by it. 'fhe statutory 
exception only extends to fires on Ixiard the ship ; and thus it has been 
held under a previous Act, identical in its wording with the present one, 
that a fire on board a lighter used in landing goods from a ship is not 
within the protection of the statute (Morewood v. Pollok, 1853, 22 L. J. Q. 
B. 250) : that the exemption did not apply to tires in small craft engaged 
in inland navigation "(/Tttn/cr v. M'Gcrwn^ 1819, 1 Bli 573; 20 K. R. 198). 
The contractual exception covers all fires happening while the goods are in 
the hands of the shiixiwner under the contract, i,c, till delivery, and may 
be so expressed, <.//. “ fire on board in bulk or craft or wliarf, in warehouse or 
cases or on shore ” {Oatliffe v. Bourne, 1844, 7 Man. & G. 865 ; Carver. 83) ; 
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but, at the same time, it will not apply to loss by fire caused by the 
negligence of the shipowner’s servants who are navigating the ship, unleas 
it is so expressly stipulated {The Xantho, 1887, 12 App. Cas. 503, 510, and 
515) ; nor does it exempt the shipowner from contributing in general average 
for loss caused by fire except under the same condition {Shmidt v. Royal 
Mail Co.y 1876, 45 L. J. Q. B. 646). Fire is not a “peril of the sea” in a 
commercial contract, if accidentally caused {Hamilton v. Pandorf, 1887, 12 
App. Cas. 518, 527); nor is it an “act of God” unless quite independent of 
human action, e,g, caused by lightning {Forward v. Pittard, 1785, 1 T. E 
27;1B. R142). 

In policies of insurance “fire” is generally specified as a peril 
insured against, and this includes a fire voluntarily caused in order to 
avoid the ship’s capture by an enemy {Gordon v. Bimmington, 1807, 1 
Camp. 123 ; 10 R E. 656) ; fire caused by lightning accident or the act of 
enemies ; fire on board a steamer just as in any other vessel {Pattison v. 
Mills, 1728, 1 Dow. & C. H. L. 342); an accidental fire to goods landed and 
stored ashore in the ordinary course of a particular trade {Pelly v. Roy, Ej:. 
A, G., 1757, 1 Burr. 341) ; and fire due to the negligence of the master or 
crew, if they were originally competent, i.e. when the voyage began {Bud: v. 
Roy, Ex, A, C,, 1818, 2 Barn. & Aid. 73 ; 20 R E. 350). It does not include 
damage done by explosion of steam {Thames and, Mersey M, I, V, v. Hamilton, 
1887, 12 App. Cas. 484, overruling West India Tel. Co. v. Home and Colonial 
M, I, G,, 1880, 6 Q. B. D. 51); nor fire caused by spontaneous combustion, 
i,e, the inherent vice of the thing insured, or by its damaged condition at 
shipment {Boyd v. Dubois, 1811, 3 Camp. 133); though if the goods in- 
sured are sea-damaged after shipment, and ignite, the loss is covered by the 
policy, and so is any loss to the ship or to other goods not inherently 
vicious caused by fire due to the inherent vice of the goods insured 
{Montoya v. London Ass. Go., 1851, 6 Ex. Eep. 451). See Marine Insurance. 


Fire-plug*. — Outside London, under secs. 38 and 39 of the Water- 
works Clauses Act, 1847 (10 & 11 Viet. c. 17), water companies, on 
the request, and at the cost of, the urban authority, must fix i)roi)er 
fire-plugs in their mains and other pipes at a distance of not over 
a hundred yards apart, or at a less distance if so prescribed by the 
company’s special Act. They must also put up a notice on adjacent 
houses or walls indicating the position of the plug, and must renew the 
plug and keep it in repair, and provide keys, to be kept at the local fire 
brigade station. These sections do not oblige the company to put in a plug 
where the main is insufficient to carry it, nor to enlarge their mains at 
their own expense for the purpose {B. v. Wells Water Works Go., 1880, 
55 L. T. 188). 

If required by the occupier of any works or factory in any street, the 

water company must, at his expense, fix and effectually maintain a fire- 
plug as near as conveniently may be to the works (s. 40). h i 

A sufficient pressure of water must be maintained iff pipes in wnici 
fire-plu^ are fixed to enable persons to take water gratuitously tor 
extinguishing fires (s. 40). Hie penalty for not obeying the Act is oj 
summary proceedings under sec. 43, and not by action by the 
damaged by the neglect or refusal {Atkinson v. Gateshead Waier ^^ ^ 
Co,, 1877, 2 Ex. D. 441). The company is excused where the failure 
water arises from frost, unusual drought, or other unavoidable cause 
accident, or during necessary repairs. 
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Under sec. 66 of the Public Health Act, 1875 (38 & 39 Viet. c. 65), 
urban sanitary authorities are bound to cause the provision and maintenance 
of fire-plugs and all necessary works, machinery, and assistance for 
securii^ an efficient supply of water in case of fire, and must mark on 
adjacent buildings or walls the position of the plugs. To carry out this 
duty they may enter into contnicts with water conituinies. A similar 
power is contained in sec. 124 of the Towns Improvement Clauses Act, 
1847 (10 & 11 Viet. c. 34). In London the fixing of fire-plugs and hydrants 
is also regulated Hiv sec. 32 of the Metropolitan Fire Bri^de Act. 1865 
(28 & 29 Viet c. 90), as amended by sec. 34 of the MetroiK)li8 Water Act, 
1871 (34 & 35 Viet c. 113), and the suj)crvision of the execution of the 
regulations is in the hands of the London County Council. 

The water company or other authority by which a fiie-plug is fixed or 
maintained appears to be liable fi>r damages for injury siistiined by iieglet't 
to kecj) it in ifrojier order, and flush with the highway, and saife to walk 
over (see Thompson v. Bryjhton, [1894] 1 i}, :i:;3 ; lieven on Ncgliyctm, 

2nd ed., 354 ; Michael and Will on Gas ami Water, 4th ed., 248). But 
com}»any or authority is not liable wlien, by the neglect of the liig! way 
authority, the highway is allowed to wear away round the plug v. 

Lambeth Water Works Co., 188(), 17 Q. B. 1). 402): and where water 
escapes owing the unforeseen efiect of frost, tlie company, as a rule, is not 
liable. The local authority is not under any oldigtition to l)ear the ex]>ense 
of keeping fire-plugs in re|Miir unless they were fixed by their authority or 
at their request (Grand Jmuiimi Water Works Co. v. Itirntford JawM 
Board, [1894] 2 Q. B. 735), 


Fire Police* — l. in towns provision is made with a view to pre- 
vent risk by fire* (1) in the case of London by the l/)ndon BuiMing Act, 
1894 (57 & 58 Viet, c, cexiii.), as to buildings in general, and by 41 & 42 
Viet. c. 32, 88, 12, 16, and the regulations maile thereunder, as to tlu^itres 
and places of public entertainment (see Glen, Lomlon BuUdimj Act, pp. 
376,491); (2) in otlier urban districts by the power U) make I|y-law8 as 
to the construction of buildings and tlie provisions as to licensing plaees 
of public entertainment (53 & 54 Viet. c. 59, s. 51), which enable the 
licensing authority to refuse a licence except on condition that precautions 
against fire are adoj)ted (cp. Jl. v. YorkHhirr West Ridimj Con at if iUtuneil, 
[1896] 2 Q. B. .‘»68). Special ])rovi8ion is made as to Midillesex by 
56 & 57 Viet. c. 15; and licences in rural districts depend on 25 Geo. ill. 
c. 36 and 6 & 7 Viet. e. 68, now administered 1 by (dainty (’uuncils under 
sec. 3 (v.) of the Local Government Act, 1888. 

2. The giving of false alarms of fire is summarily puniBhal)le in l»ndon 
umler a local Act, 56 & 57 Viet. c. ccxxi. s. 16 ; and elsewhere in the United 
Kingdom, 58 & 59 Viet. c. 28. 

3. The statutory provisions for the extinction c)f fires and for j)r(»viding 
means of escape in case of fire, except as to Factokiks and Woukshops, 
are different (a) in rural districts, (h) in urban districts, (e) in I/ondon. 

(a) Rural Districts. — In rural parishes where the Lighting and Watching 
Act. 1833 (3 & 4 Will. iv. c. 90), has been adopted, the parish council or 
other administrative ^authority may provide an<l *keep up fire engines and 
provide for their housing, and engage and pay jKJOple to work them (s. ^) ; 
and where the Act has not been adopted nor the district crmncil been given 
urban powers (38 & 39 Viet. c. 55, s. 171), the parisli wjuncil or meeting 
can provide a fire engine and fire-escape under sec. 29 of the Poor Law 



366 


FIEEWOEKS 


Amendment Act, 1867 (30 & 31 Viet. c. 106; and see 66 & 57 Viet, 
c. 73, 8. 6 (e) iii.). • 

(b) Urban Districts, — In urban districts and in rural districts where the 

council has acquired urban powers, the council may provide apparatus 
for extinguishing fires, including engines, pipes, escapes, etc., and build 
engine houses, and stables for the necessary horses, and employ and pay tiie 
necessary men (10 & 11 Viet. c. 89, s. 32; 38 & 39 Viet. c. 55, s. 171 (2)). 
In a. borough, police officers may be employed as firemen (56 & 57 Viet! 
c. 10, 8. 2). ^ 

The municipal firemen are entitled to exclude the public and even 
volunteer fire brigades from premises on fire {Carter v. Thomas^ [ISO.-J] 
1 Q. B. 673). The engines, etc., may be sent out of the district to put out 
fires, but the expense of the excursion may be charged to the owner of 
the building on fire (10 & 11 Viet. c. 89, s. 33 ; see Drightlington. 
Local Board v. Bo'tver, 1873, 22 W. R 165; Sale v. Phillips, [18941 
1 Q. B. 349). 

(c) London, — The extinction of fires in London is provided for by the 
Metropolitan Fire Brigade Act, 1865 (28 & 29 Viet. c. 90), which is 
administered by the County Council. The Act deals with^the organisation 
of the brigade and its expenses, to which the I'reasury and the fire insurance 
companies contribute (ss. 13-18). The members of the, force and the 
police are given wide powers of keeping order and excluding the public 
from streets and liouses wliere a fire is in progress, and generally foi* 
saving life and pro})erty. They and the salvage corps employed by the 
fire offices can take j)oese8sion of liouses and property with a view to its 
protection ; the brigade may pull houses down to stop the fire. The latter 
class of damage is treated as loss by fire under an insurance policy (s. 12: 
and see Porter on Insttrance, 2nd ed., p. 120). 

The County Council is liable for loss or damage to property taken 
possession of, if due to the neglect or dishonesty of its cjfficers (/co/cr v. 
Metropolitan Board of Works, 1881, 44 L. T. 811). 

As to fires in chimneys and the provision of fire-plugs, see Chimnft; 
Fire-plug. 


Fireworks. — l. The manufacture and sale of fireworks was for 
long a common nuisance (9 & 10 Will. in. c. 7). It is now regulated by the 
Explosives Act, 1875 (38 & 39 Vict.c. 17), and the Orders in Council and of 
the Secretary of State made thereunder. See Explosives. 

2. It is an oflence punishable summarily for any person {a) wantonly 
to let off a firework within fifty feet of the centre of a highway which is a 
carriage-way or cart-way-r-penalty not exceeding 40s. (5 & 6 Will. iv. 
c. 50, 8. 72); (6) to throw or let off fireworks in a highway, thoroughfare, 
or public place — penalty not exceeding £5 (38 & 39 Viet. c. 17, ss. 80, 91). 
The offence, if committed in a thoroughfare or public place in the metro- 
politan police district, can be summarily punished by a penalty 
exceeding 408. (2 & 3 Viet. c. 47, s. 54 (16)), and in districts subject to the 
•Towns Police Clauses Act, 1847 (10 & 11 Viet. c. 89. s. 29), a similar 
penalty, or fourteen days’ imprisonment, if the act is dqne in a street to the 
annoyance or obstruction jof the inhabitants or passengers. 

The leading case as to civil liability for injuries by fireworks is 
Shepherd, 1773, 2 Black. W. 893. In Whitby Brock, 1888, 4 T. U IJ, 
241, it was held that the mere occurrence of an accident in letting 
fireworks in a lawful place on a lawful occasion put upon the person 
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cemed ^he obligation to show that proj^er earo hail lx*en taken (see Beven. 
Negligence^ 2nd ed., 604), 


Firm. — See PARTNERSHir. 


Firm An — An ordinance issued by the Sublime Porte (and presumably, 
by tiny other Mfissulinan Court). Permissions to trade granted to foreign 
merchants in the Levant are given by Firman. Littiv (Dirtiimnahr) derives 
it from the Persian Framatara, commanding. 


First— . 

AccrunL — As to meaning of in connection with limitation, see ln$h 
Land Commission v. Junlin, 1890, 24 1.. R. Ir. 40. See further, Acc HUKii 
OF Right to Land and Limitation. 

Charge, — Se€ Charge ; Equitarlk Charge. 

DwdomL-^fiC. »S5 of the I.4irceny Act, 1801, provided that wliat are 
known as the factor sections of that Act (ss. 75-84), while punishing as 
crimes certain frauds by ofli(*ers and ineml)ers of c()rp<»rate liodies and 
factors and agents, should be no iwir to complete disclosure in civil 
proceedings by persons within the penalties of the sections; lait i>rnvided 
also that the witness should not be jirosecuted for any of these ollences if 
it were first disclosed in his evidence in a (*ivil procetuling, or in Uinkniptcy, 

By sec. 27 the Bankruptcy Act, 1890, the provisions italicised l»ive 
been repealed ; but the incriminating sbitement is not admissible in 
evidence, although such statements are admissible in ])roceedings for 
offences against the banknqjt laws (see ll, v. Krdheivi, [1896] 2 Q. B. 260). 
The protection of tin* Act of 1861, liowever, still extends to other civil 
proceedings, and even to comjiulsory examinations in the liquidation of 
joint-stock coinj)anies. • 

Frvits.—^ee Annates and Queen Anne’s Bounty. 

Offtmdfvs . — In tlie days wdien tieason and almost all felonies were* 
capital offences, the only mode (»f mitigating the penalties in the case of 
firet offences was (l)by reprieve as a preliminary to a)>solut(j or conditional 
pardon; (2) by grant of clergy in the case of (‘lergyable oflences (see 
Benefit of Clergy); (3) by binding (»ver the offender to come up for 
judgment when called on. 

On the mitigation of j)uni8hment fc»r feloiiv and the abolition of 
attainder and forfeitures (83 & 34 Viet. c. 23) no sjiccific statutory 
provision was made for allowing a felon to be released on recognisanciis to 
be of good behaviour and to kcej* the peace, a form of qualified punishment 
which w'as not consistent with the status at (common law of a convicted 
felon. And the oti\y statutory warrant for this prcK'cdure in the? case of 
felony is the requiring of such recH:>gni8ances in mlditifiii to other penalties 
under the Criminal 1 .aw Consolidation Acts of 186L It had, however, 
long before 1887 been the practice in the case of minor felonies U) put the 
offender, if the case required it, under recognisances to come up for judg* 
ment if called upon. In the case of mi^emeanour it has always been 



358 FISH 

lawful to subartiitute recognisances for the peace and good behaviour for 
other punishment. * 

In 1887 was passed the Probation of First Offenders Act (50 & 5i 
Viet. c. 25), which deals only with larceny, false pretences, and offences 
not punishable by more than two years* imprisonment . (\^hich are aU 
misdemeanours) and with convictions of young persons a^inst whom no 
previous conviction of any kind is proved. The Court, if it thinks fit, 
having regard to the youtli, character, and antecedents of the offender, and 
(the Home Office treats this as meaning “ or,** see 56 J. P. 330) the trivial 
nature of the offence, and any extenuating circumstances, may bind him, 
by recognisance with or without sureties, to come up for judgment, and 
in the meantime to keep the peace and be of good behaviour. Before 
acting, the Court has to ascertain if the offender or his sureties have a 
fixed residence within its district. If the condition of the recognisance 
for good Ijehaviour is broken, a warrant may be issued for the arrest of 
the offender, on which he will be remanded for judgment. 

This Act seems to have been begotten by unreflecting i)hilanthropy out 
of ignorance of the law, and in practice is treated as a counsel of mercy 
and not as an enactment to be complied with, for it is so .drawn as rather 
to fetter the Courts discretion than to enlarge it, except in the cases 
of a plea of guilty of larceny of over 40s. before a Cour’-’t of sumiiiary 
jurisdiction. Courts for the trial of indictments prefer to follow the 
prior procedure, and Courts of summary jurisdiction have more suitable 
powers under sec. 16 of the Summary Jurisdiction Act, 1879 (except in 
revenue cases and in the case of a plea of guilty of larceny of property 
worth over 40s.), l)y which they need not proceed to conviction at all ; or 
if they convict, can discharge the offender on finding sureties, and with 
or without paying damages and costs. In the case of a first conviction 
for larceny or malicious damage triable summarily under the Acts of 18G1, 
similar powers can be exercised (24 & 25 Viet. c. 96, s. 108 ; c. 97, s. 66). 


Voyage,— Voyage. 


Fish.— 1. At common law there is no right of property in fish in a 
river or pond in their natural liberty {B, v. Hundsdon, 1781, 2 East, P. C. 
611). But they are the subject of property if taken in a trunk or net or 
put in a stew pond (Foster, Crmvn Ijiw, 2nd ed., p. 366 ; Bussell on Orinm, 
6th ed., vol. ii. p. 248). , 

The right to take fish is ^profit d prendre belonging to the owner of the 
soil under the water in which the fish are, or his grantees. 

The case of public navigable and tidal rivers is an apparent but not a 
real exception, the soil of the bed being in the Crown ; and the right of the 
Crown to grant fishing rights, to the exclusion of the public, having l)een 
made illegal as to grants since Henry ii. (see Mag. Cart. 25 Edw. i. c. 16). 
Oyster fisheries in such waters are protected from theft by 24 & 25 Viet, 
c. 96, 8.. 26, where the private title to the fishery is established ana 
sufficiently known {R v. Dmmvng^ 1870, 11 Cox C. C. 680). . 

In rivers which are not tidal, whether navigable or not, the right to nsn 
presumably belongs to th^ owner of the bed of the stream, t.e. presuinabl) 
the riparian owners on either side ad medium Jilum aquee {q-v,),ox to persons 
claiming by grant from them. Claims of a public right to fish in 
have been made, but have no legal foundation v. [l^^J 

1 Ch. 678 ; Neill v. Duke of Devonshire^ 1883,-8 App. Cas. 164). 
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2* Statutes have from time to time been passed to punisli persons 
wi’ongfoUy taking fish. Those prior to 1800 are collected and discussed in 
2 East, P. C. 610. They were superseded by 7 & 8 Geo. iv. c. 29. and that 
by the Larceny and Malicious Damage Acts of 1861 (see Greaves, CHm. 
Law Cons. Acts). Persons who unlawfully and wilfully angle in the day- 
time in waters where they have no right or leave to fish are liable to have 
their tackle seized by the owner of the land or fishery ; and if they submit 
to this are liable to no other damages or penalties (24 & 25 Viet, c, 96, 
s. 2p). • 

Angling by night entails a ])enalty of £5 if done in water actually 
adjoining (i?. v. Hodges^ 1829, M. & M. 841) or belonging to a dwelling- 
house, and of £2 if done in water elsewhere which is ]»rivate projHjrty or 
subject to a private right of fishery. Unlawfully *)r wilfully taking fish at 
any hour otherwise than by angling is an indictable misdeineano\ir, if done 
in w'aters l)eloHging to or ad joining a dwelling-house, and involves a penalty 
of £5 and forfeiture of the fish taken, if done in other private waters 
(24 & 25 Viet, a 96, s, 24). In the latter case the attempt is equallv 
punishable, and the penalty is recx)verable summarily. The owner liie 
waters fished or the fishery can seize the Uickle of persons unla»»fully 
fishing. Crayfish are within these enactments {Caygill v. Thwaife, 1886, 88 
W. R. 581). ^ bond fide claim of right to fish ousts the jurisdiction of 
th(^ justices {Hargreaves v. Diddams, 1875, L R. 10 Q. B. 582). 

it is a misdemeanour (1) unlawfully and maliciously to put lime or any 
noxious material into a fish-pond or any water which is j^rivate projwrty or 
in which there is a ])rivate right of fishing, or into a salmon river, with 
intent to destroy the fish which are or may be put therein (24 & 25 Viet, 
c. 97, 8. 32 ; 3G & 37 Viet. c. 71, s. 13) ; (2) unlawfully and maliciously to 
cut through, break down, or destroy the dam, floodgate, or sluice of any 
such pond or water (24 & 25 Viet. c. 97, s. 32). 

The punishment is penal servitude from three to seven years or imja’ison- 
nient with or without hard labour for not over two years, and (or) fine and 
recognisances for the peace and goinl behaviour. A male offender under 
sixteen may also or alternatively be whij>})ed (24 Si 25 Viet. c. 97, 
H8. 24, 32, 73 ; 54 & 55 Viet. c. 09, s. 1). The olVenees can be tried at 
Quarter Sessions. 

The use of dynamite or any exjilosive to kill fish in any fishery, public 
or private, is forbidden (40 & 41 Viet. c. -65, s. 2; 41 & 42 Viet. c. 39, 
s. 12). See further Ckabs and LoasTEHs; Eei><; Fisiieimes; Oystkh.s; 
Sea Fi.shekies. 


Fisheries. 

TABLE OF CONTENT.S. 

1. In Tidal Waters . 359 3. Different Kinds of FishcricH. . 362 

2. In Non-Tidal Waters . 361 4. Statutes 305 

1. In Tidal Witters. — Prhnd far'k a fishery is a right incidental to the 

ownership of the soil o’'er which the water flows in wliich that right is 
exercised ; and thus in tidal waters the fisliery is presumed to belong to the 
Crown, and in nbu - tidal waters to the person (generally the rijmriari 
owner) who has the property in the bed of theVater (see Murphy v. Ryan^ 
1868, Ir. Rep. 2 C. L. 143). In Lord Hale’s words— 

The right of fishery in the sea and the creeks and arui£ thereof is originally lodgped 
in the Crown, as the right of depasturing is originally lodged in the owner of the waste 
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whereof he ie lord, or as the right of fiBhing heloiigs to him that is the owner of ^ 
private or inland river. . . . But though the king is the owner of this great waste, and 
as a consequent of his propriety hath the primary ri^ht of fishing in the sea and the 
creeks and arms thereof, and (elsewhere he adds) navigable rivers within the tide, vet 
the common people of England have regularly a liberty of fishing therein as a public 
common of piscary, and may not without injury to their right be restrained of it, unlesis 
in such places or creeks or navigable rivers, where either the king or some particular 
subject hath gained a propriety exclusive of that common liberty. . . . 

(Hale, De Jiire Maris, ch. iv., Moore, Foreshore, 376, 377 ; and so Lord Mans- 
field. Garter v. Murcot, 1768, 4 Burr. 2163). , ^ 

Primd facie therefore the public have the right to fish over all tidal 
waters, whether it be for floating fish or fish left on the shore {Mayor of 
Orford v. Richardson, 1791, 4 T. R. 437 ; 3 E. R. 579 ; Chad v. Tilsed, 182i 
2 B. & B. 403 ; Bagott v. Orr, 1801, 2 Bos. & Pul. 472 ; 5 E. E. 668 ; see 
Foreshore) ; but this does not extend to waters which though navigable 
are not tidal, whether a river {Pearce v. Scotcher, 1882, 9 Q.3. D. 162, Dee 
above the tidal flow ; for “ where a river is navigable and tidal the public 
have a right to fish therein as well as to navigate it, but wliere it is 
navigable but not tidal no such right exists,” Huddleston, B., ihid. 167), or a 
lake connected with the sea by a narrow river but unaffected by tidal 
influence, e.g. a Norfolk Broad {Micldcthioaite v. Vincent, f892, 8 T. L. K. 
685) ; nor to the waters of a river which has been made nf^vigable by Act 
of Parliament above the tidal flow {Hargreaves v. Diddams, 1875, L. 11 
10 Q. B. 582, Itchen above Southampton). Nor does it justify the public 
in making use of the shores of tidal waters for all purposes connected with 
their right of fishing therein (see Foreshore) ; e.g. drying their nets, draw- 
ing their boats ashore, etc., except by user implying a grant. 

This primd facie right of the public to fisli in tidal waters may, how^ever, 
be excluded by a particular individual showing that he has the exclusive 
right to fish at a particular place within tidal waters ; and he may do so 
either by producing a grant to his predecessors in title from the Crown 
earlier than the Magna Carta (9 Hen. ill.), since wrhen the Crown could not 
make such a grant, or by proving an immemorial custom or prescription to 
that effect {Free Fishers of WhitstaUe v. Oann, 1861, 11 C. B. N. S. 387, 
Williams, J., 417; Blundell v. Catcrall, 1825, 5 Barn. & Aid. 268, 294, Holroyd, 
J.).« To quote Lord Hale again : — 

Although the king hath mirnd facie this right (of fishing) in the ai'uis and creeks 
of the sea, communi jure and in common presumption, yet a subject may have such a 
right; and this he may have in two ways, either by the king*s charter or grant, and this 
is without question, "fhe king may grant the fishing wdthin a creek of the sea, or in 
some known precinct that hath known bounds, though within the main sea. Tlic 
second right is that which is acquired or acquirable to a subject by custom or prescrip- 
tion. ... A subject may by prescription have an interest of fishing in an arm of the 
sea, in a creek or part of the sea, or in a certain precinct or extent lying in the sea, and 
there not only free fishing but several fishing. Fishing may be of two kinds ordinarily, 
viz. fishing with a net, which may be either as a liberty without the soil, or as a libertv 
arising by reason of and in concomitance with the soil, or an interest or propriety of 
it ; or otherwise it is a local fishing that ariseth by or from the propriety of the soil-Tj 
such are gurgites, weares, fishing places, ImachiceyStachicB, etc., which are the very sou 
itself, ana so frequently agreed in our books. And such as these a subject may have 
by us^e, either in gross, as many religious houses had ; or as parcel of or appurtenant 
to their manors, as both corporations and others have had ; and tnis not only in navigahie 
rivers and arms of the sea, but in creeks and ports and haveng, yea and in certain 
known limits in the open sea contiguous to the shore. And these tinds of fishing are 
not only for small sea fish, suCh as herring, etc., but for great fish as salmons, ant 
not only for them but for royal fish. . . . Most of the pi-ec^ents touching such ngm> 
of fishing in the sea and the arms and creeks thereof belonging by usage to subjects, 
appear to be by reason of the propriety of the very water and soil wherein 
is, and some of them even within parts of the sea (Hale, ch. v., Moore, 384 and 385). 



FISHEIUES 


361 


PoBsession of a private fishery in tidal waters mav thus be a fran- 
chise, a grant express or implied from tJie frown to a 8ubjet*t of the 
right of exclusive fishery at a piirticular place, the soil still lH>longing to the 
frown {Wilsmi v. Crossfield^ 1885, 1 T. L. E. 601 , Morecambe llay). But 
the presumption is that in such a ease the soil belongs to the owner of the 
fishery (Lord Herschell, A.-G. v. Emerson, [1891] App. fas. 640, 654, Maplin 
Sands), and this presumption is strengthened if it be shown that the several 
fishery has been exercised by means of weirs, kiddles, or engines fixed in the 
soiUof the tidal* waters, for, in Hales words, “they art‘ the very soil” 
(antfi): and there is no instance of a grant from the frown to a subject to 
fish with fixed engines in waters the soil of which does not belong to the 
grantee of the fishery (Moore, 743). Such weirs and engines fixed 
in the soil must not, however, interfere with the public right i»f navigating 
over that tidal water (see Fokesiiokk: Wkius). “A subject may by 
prescription hetve a wear in the sea, yet if it be a nuisance to passage 
of ships it may be abated. . . . By Magna fharta and othm* statutes 
weirs that w'ere prejudicial to the jKossuge of ships were t(» l»e jndb * 
down (in navigable public rivers), and accordingly it was do* m 
many jdaces. But that did no w’ay disallirni tlie ]nopriety, but only 
removed the annoyance which was not to be allowed in an inland rivcir if 
it be a commom passage. The ex<*eption of wturs upon the scacoast (in 
Magna fharta) makes it a])pear that there might be such j>rivatc intcn*Kts 
not only in point of liberty but in ])oint of pro]»ricty tui tb(‘ seac(»ast and 
below low-w’ater mark and in jwirts of the sea” (Huh, Ad tn inf I ft/ Jttris- 
(lietion ] Moore, 283). And Magna Carta, while binding the ( ’rown not to 
make any fishery several to the exclusion of the ]mblic in tidal watiTs, left 
untouched all fisheries so erected not later than the reign of Henry il. 
(Mahvlmnon v. O' Dm, 1SG3, 10 H. L. 619, Willes, »!.). Instances of fisheries 
in tidal winters t)eing i>o8sessed by jirivate jsusons and cor] Mirations as 
jiarcel of manors are very common, and it seems that almost all tidal rivers 
and estuaries were anciently and are now’ (where the right is valuable) 
covered by such several fisheries, which generally extend to the middle of 
the channel (asfjKe ad fihm afpia^, as in the Mers(*y and Dee (Moore, 
ForcHhore, 716, 908-915). A ju’ivate lislnuy in tidal wateis is in aliimst 
every case attributable to ownershiji of the soil, and not to the grant of 
that particular franchise (Moore, 658); but it may be in gross, ij\ 
independent of any manor, and be in the hands of the (’niwn (Thr Jioyal 
Fishtry of thr Hirer Ban nr, 1610, Davis, 55). A subjccd. may reserve jiart 
of his fishery to himself (c.y, ground fishing), and let tin* i»ublic. fish for 
ficKiting fish (Boyera v. Allen, 1808, 1 (,’am]>. 300: 10 B. li. 689). The 
mere ow^nersliip of the soil under tidal watei’s does not givt? thf‘ owner any 
right to exclude the public from fishing there, for only ]ioK8ession of a 
several fishery wdll do that, but he may fish with weirs or fixed engines, 
which the public cannot do (Moore, 722). 

2. In non-tidal waters, for the reason already givcm, the jiresumption is 
that the right of fishery is in the owners of the adjacent land or their 
grantees, and the public can have no right there. “ Fresh rivers of what 
kind soever do of common right belong to the owmers of the sciil adjacent ; 
80 that the owners of the one side have of common right the proj»erty of 
the soil, and consequently the right of fishing usque ad fdum aqufr ; and the 
owners of the other side the right of soil or ownership and fishing intn the 
JUum (upm on their side ; and if a man be owner of the land on both sides 
in common presumption he is owner of the whole river, and hatli the right 
of fishing according to the extent of his land in length. With this agrees 
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the conmioii experience” (Hale, ch. i. ; and so Bowen, LJ., BUmnt v. 
Layard, 1888, [1891] 2 Ch. 681,689; for an instance see Wafwick 
Qonmlle Cains College, 1890, 6 T. L. E. 447, river Colne). “There is also a 
presumption that the owner of the bed of the river has the right to fish in 
the stream and to prevent other persons from fishing there ; but these are 
presumptions of fact which may be rebutted” (Bowen, LJ., Bltywni v. 
Layard, 689). Thus a grant of land abutting on a river may not carry witli 
it the right of fishing usque ad medium filum aq^iae, if made under an 
Enclosure Act, and the lord of the manor has a several fishery there {Ecs'oyd 
V. Coulthard, 1897, W. IT. 149); and although where the opposite banks are 
separately owned the owner of each bank cannot fish further than to mid- 
stream, yet by showing acts of ownership over the whole stream, i.e. substan- 
tial user of the stream as a whole, though not necessarily in every part of 
it, the owner of one bank can establish his right to fish the whole stream 
(Selwyn, N, P. 751 ; Z. A. v. Lord Lovat, 1880, 5 App. €as. 273). The 
fishery may not belong to the owner of either bank ; and the person who 
owns the fishery is presumed, till the contrary be proved, whether he 
owns the banks or not, to own the bed of the river, subject to the riparian 
owner having free access to the river {Hindson v. [1896] 2 Ch. 1; 

Marshall v. Ulleswater 8, C, 1863, 3 B. & S. 732). The public can 

acquire no right of fishing in fresh waters by prescription or otherwise, 
though they may be navigable, for no such right can exist in law (ffargream 
V. Diddaim, 1875, L. E. 10 Q. B. 582; Hudson v. Macrae, 1863, 4 B. & S. 
585 ; Smith v. Andrews, [1891] 2 Ch. 678), being a profit d prejidrc in 
alieno solo ( Wickham v. Hawker, 1840, 7 Mee. W. 79, Parke, B.), and not 
enjoyable by custom {Bland v. Lipscomhe, 1854, 4 El. & Bl. 713 n) or by 
long possession under the Prescription Act {Shuttleworth v. Le Flcmimj. 
1866, 19 C. B. N. S. 687). The “dwellers” in a parish cannot acquire a 
right of fishing in private waters {Allgood v. Giison, 18*76, 25 W. E. 60), 
though commoners within a manor may have it; and uninterrupted en- 
joyment from time immemorial by the “free inhabitants of ancient 
tenements” in a borough of alright to dredge for oysters in a fishery 
belonging to the corporation of that borough on certain days in a year has 
been held to raise the presumption of that usage being lawful, and of the 
corporation’s ownership of the fishery being conditional on their permission 
of that usage {Goodman v. Mayor of Saltash, 1882, 7 App. Cas. 133); this 
not being a claim to a profit d prendre in alieno solo, but a presumd 
condition, to which the grant to the corporation was subject. The public 
cannot use the banks of non-tidal waters for fishing if privately owned, 
though they may have the right of passage over these banks, as in the cm 
of a towing-path of a navigable river, so with a public bridge {Blundell 
V. Caterall, 1826, 6 Barn. & Aid. 295; 24 E. E. 353; Lloyd v. Jones, 184b. 
6 C. B. 81 ; B. v. Prait, 1855, 4 El. & Bl. 860; Smith v. Andrews, above). 
The Crown has no right de jure to the soil or the fisheries of an inland non- 
tidal lake {Bristow v. Cormican, 1878, 3 App. Cas. 641, Lough Neagh); an 
it has been doubted whether the Crown could ever have had as part of i 
prerogative the exclusive ri^t of fishing in a non-tidal river flowing ove 
the land of a subject, and if it could have such right whether it could gram 
it to a subject as a franchi^ {Luke of Devonshire v. Pattinson, 1887, - 
Q. B. D. 263). . V . . , ^ 

3. Different hinds of Fisheries, — Fisheries have been 
(1) public, which can only be exercised in tidal waters;- (2) several 
alis)\ (3) free {lihera)\ and (4) common of piscary 
may be enjoyed in tidal or non-tidal waters. The nature of public ns 
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has alrfiady been considered.^^ A common of piscary has been defined 
to be like other commons/' and “a right in common witli certain 
other persons in a jiarticular stream ” (Dallas, C.J., Benmt v. Costar, 
1818, 8 Taun. 187), enjoyable by commoners of a manor to an extent 
sufficient for the maintenance of their tenements (see Manor); but they 
cannot exclude the lord of the manor from fishing except by immemorial 
special prescription, and tiave no rights over the soil itself, <?.//. they cannot 
cut the grass Rowing at the edge of the bank (Woolrych, irafent, 127). 

A distinction has been made l)etween a several and a fi-ee fishery, but 
the difference, it seems, is only one of words. In one case Lord Holt 
expressed the opinion that a “ several fishery is where he that hath the 
fishery is owner of the soil, and a free fishery is where a right of fishing is 
granted to a grantee, and he has the property in the fish " (Smith v. Kanp, 
1691, Holt, 322) ; but in a subsequent case he thought that a “ separate 
and free fishery are all one ” (Gijyjis v. WoolHcot, 7 ov 9 Will, ill., Holt, 323). 
It was also held that the owner of a several fishery could bring tresfiass, 
while the owner of a free fishery could not (Child v. Grevnhilh lo Car. , 
Jones W. 440; Upton v. Dawkin, 1 & 2 Jac. ii., 3 Mod. 97). ^oid 
Mansfield definatl a free fishery as a right of fishery which is coextensive 
with the rights of others (Seymour v. Courtenay, 1771, 6 llurr. 2814). 
lilackstone also distinguished between them by saying that the i»wner- 
ship of the soil covered by the waters is essential to a several fishery, and 
tliat a free fishery differs from a several fishery by being confinw! to a 
pul»lic river, and not necessarily coinjirehending the soil (iii. 39, Sthetl.); 
and Woolrych, agreeing with him, thought that a free fisliery is only an 
unlimited common of fishery (120), and so does Taterson (5.3). On tlie other 
hand. Coke says : A man may prescribe to have a several fisliery in such a 
water, and the owner shall not fish there ; but if he claim to have common 
of fishery or free* fishery, the owner of the soil shall fish there ’* (Co, LiiL 
122 a); and Hale: ‘MJue man may have the river and others the soil 
adjacent ; or one man may have the river and soil thereof and another th(‘ 
free or several fishing in that river” (De Jure Maru,v\\, i.; Moore, 371) ; 
and Bayley, J, : “ The presumption that the owner of an exclusive fishery is 
the owner of the soil only obtains where the terms of the grant are unknown ; 
for, if it appears to convey an incorporeal heredituinent only, the pre- 
sumption is destroyed” (Duke of Somerset v. Foyirell, 1825, 5 Barn. & Cress. 
886). The idea of a several fishery necessarily imjdying ownership of the 
soil was also repudiiited in 1845, when the Exchequer Chamber held that “ a 
sole and exclusive fishery ” in a grant was ecpiivaleut to a several fishery in 
alieno solo (Holford v. Ba/lley, 1846, 8 Q. B. 1000). The following would 
probably now be accepted as a correct statement of the law : “ Tlie only 
substantial distinction is between an exclusive riglit of fishery, usually 
culled a ‘ several,' and sometimes ‘ free,’ as in free warren, and a right iii 
common w’ith others, usually called ‘ common of fishery,' sometimes * free,’ 
used as in ‘ free port.’ A several fishery means an exclusive right to fish 
in a given place either with or without the pnijierty in the soil ” (Malrolmson 
V. ffDea, 1863, 10 H. L. 593 ; Willes, J., 618, 619). “ Free fishery primd 

means several fishery ” (Willes, J., Shuiilev)irrth v. Le Fleming, 1865, 
19 C. B. N. S. 687, 697). ‘‘ Though, for the sake of distinction, it might te 
more convenient to appropriate free fishery U) the franchise of fishing in 
public rivers by derivation from the Crown, yet it seems as if our law and 
practice had extended this kind of fishing to all streams private and public 
(Hai^eave, Co. IMt. 122 a). Free and several fishery may accordingly 
be taken to be the same thing, viz. a right of exclusive fishery (Moore, 
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Forcskore^ 740), sometimes coupled in the latter case with ownership of 
the soil of the waters. It seems that there is now no difference 
between the rights and remedies of the owner of a several and those of Die 
owner of a free fishery. Thus the Fresh Water Fisheries Acts allow the 
owner of a several or private fishery to permit angling during close time 
(1878, 41 & 42 Viet. c. 39, s. 11 (4)); and the owners of an exclusive fishery 
can get an injunction and damages against a person who does injury to their 
fishery, e,g, against a person who for building operations takes gravel from 
near the water of the fishery, in such a way as to makrf the waters tifrhid 
and foul the spawning beds {Fitzgerald v. Firbank, 1897, 13 T. L. E. 390). 

The following incidents of an exclusive fishery require notice. A giant 
of “ fishery ” primd facie gives a several fishery, as being the largest kind 
known to the law. A grant of soil covered by water primd facie includes 
the fishery therein, and a grant of fishery could carry the soil with it. 
though this presumption may be rebutted by the circumstances of the 
grant, e.g, where the grant only mentions the fishery, and the particulars of 
sale say the soil is not to pass (Feroyd v. Coulthard, 1897, W. N. 149). A 
private fishery is rateable to the poor whether the soil goes with it or not 
(1874, 37 & 38 Viet. c. 54, s. 3). If a lord of a manor* claims a several 
fishery in water within the manor, he must make out his title to it, and tho 
presumption is that it belongs to owners of adjacent^land {Lamh v. 
NewUggint 1844, 1 Car. & Kir. 549). An ordinary lease of lands, including 
water, passes the fishery in that water, in the absence of contrary stii)ula- 
tion. A lease of a several fishery must be by deed, and so must a licence tn 
fish ; but if a fishery be let, and no rent agreed n])on verbally, the laiidlonl 
can recover a reasonable rent for use and occupation {Halford v. Priivhard 
1849, 3 Ex. Rep. 793 ; Paterson, 67). A fishery will pass as appurtenant to 
a manor {Rogers v. AlleUy 1808, 1 Camp. 309 ; 10 R. E. 6^9), though it will 
not pass as appurtenant to pasture {Edgar v. Special Commimonen of 
Fisheries^ 1871, 23 L. T. N. S. 732). A several fishery will not pass under u 
grant of “liberties and usages,” nor does it merge on being resumed l)y the 
Crown, whether by forfeiture or otherwise {D^ike of Northnmierlanil v. 
Houghton, 1870, L. E. 5 Ex. 127). A several fishery can only be granted 
by deed, and as a consequence of that it cannot be abandoned ; and thus, in a 
case of trespass to a several fishery in a navigable tidal river, evidence that 
fishing has been carried on by the public with the knowledge of the owneiP 
of the several fishery, and without interruption by them as far back as 
living memory extended, was held ineffectual to take away the right of 
several fishery, or to confer any right on the public {Neill v. Duke of Ikroih 
shire, 1882, 8 App. Cas. 135). But besides a “paper title,” in order to 
establish the title to a several fishery, there must be sufficient evidence ot 
possession and enjoyment by the person claiming the several fishery; and 
accordingly, even where the alleged owner of the fishery produces a perfect 
or irresistible paper title, acts of user and enjoyment of that fishery by the 
public, though ineffectual to set up any right in the public to the fished’, 
are evidence that the several fishery belongs to some other person than tm* 
alleged owner, and in such a case it is a question of fact for the r 
decide (and not one of law) whether the alleged owner has made 
title {Neill v. Duke of Devonshire, ante; Blotint w.^Eayard, 1888, J 
2 Ch. 681). A several fishery in a tidal river, the waters of which ha|C 
permanently receded from one channel and flow in another, cannot 
followed from the old to the new channel {Mayor of Carlisle v. Grahuv , 
1869, L. E. 4 Ex. 361). The owner of a several fishery may subdivide ^ 
and retain a particular part for himself, e.g. an oyftery {Sey'irK^^^ 
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CwrUiMyt 1771, 6 Burr. 2814). The owner of a several fishery is entitled 
to take iw many fish as he can, consistently with exercising his right in the 
usual way and so as not to injure and annihilate tlie rights of his neigh'* 
lK)urs,ana with complying with the statutory law ; and if he owns the soil he 
may do so by fixed engines or dredging (Paterson, Fi^ia^ Laws, 186^, 51). 

4. Statutes, — There are 8i)ecial statutes dealing with fishing in the 
Severn (1777, 18 Geo. ili. c. 33 ; 1876, 39 & 40 Viet. c. 34; see Seveun), 
in the Thames and Medway {q.v ) (1728, 2 Geo. ii. c*. 19, and 1756, 30 Geo. u. 
c. 21; 1868, 31 &»32 Viet. c. 53), in Norfolk and Sutrolk (1877. 40 & 41 
Viet. c. xcviii. ; 1896, 59 & 60 Viet. c. 18); but the general law relating to 
salmon and freshwater fish is comprised in the Salmon Acas (q.r.) and the 
Freshwater Fish Acts, 1878, 1884, and 1886 (41 & 42 Viet. c. 39, 47 & 48 
Viet. c. 11, and 49 & 50 Viet. c. 2), which extend to all England. The 
substance of the latter is that arrangements for the protection and manage- 
ment of freshwater fish are made similar to those rtdating to salmon ; and a 
close time is instituted for all freshwater fish, during whu^li tinui they may 
not be bought or sold or killed, with an exception in this last case of s- 
doing by the owner of a several or private fishery i»r by his pirrmissi^ .j .ii 
his private fisher^% or by leave of a board of conservators in a public fishery, 
or by a person so doing for scientific purposes, or if tliey are tiiken for bait, 
under penalty (^f not more than X2 fine on first conviction, £5 on second or 
any subsequent conviction, and forfeiture of the fish s(» caught, bought, or 
sold, and, in the discretion of the justices, forfeiture of the instruinents used 
in taking them (1878 Act, s. 11): tlie use of poison or noxious suhstances 
for the destruction of fish is prohibited (1884 Act, s. 7): tlu‘ Acts are 
applied to Norfolk and Sullolk ; and generally the provisit)ns «>f 

the Salmon Fisheries Acts (y.r.) as to legal j>roce4*dings, olVenccs, and 
penalties apply to those under the Freshwater Fisheries Act of 1878. For 
the law relating* to dillerent kinds of fresliwater fish, sec* under those 
heads, Trout, etc. ; and for the law relating to sea fisluMies, see Ska 
Fisheries, and under the dillerent headings of Craus and l/)nsTKUs, ( fvsTKits, 
etc. For otiences under the general law against fishing, see Fisii. Oflicers 
in the army or marines are forbidden to kill fisli without leavi* in writing 
from the person entitled to grant such leave, under a ]»enalty of £o (1878, 
41 Viet. c. 10, s. 88, and c, 11,8. 87). A per8<>n exmeising his ri^^ 
of fishery, who does damage to adjoining prof)erty, is not liable criminally, 
though he may he civilly (1861, 24 & 25 Viet. c. 97. s. 52). Tlie property 
in fish taken unlawfully vests in the taker, and the owmo* caiin(»t rc.cover 
them, except in cerUiin cases under the Salmon Acts, though lie can tlieir 
value, unless they are taken from a tank or small ])ond (Paterson, So, 86). 
But the ofiender can be arreste<l, unless the oirenci* is angling in the day- 
time, by any person without a warrant, and taken before a justice (1861, 
24 & 25 Viet. c. 96, s. 103). Any person abetting fish poaching, though not 
liable to apprehension, may be punished suininarily in tla^ siime way as the 
ofieuders themselves [ibid. s. 99). See Fish. The su|*remc authority to 
administer the Salmon and Fresliwater Acts is now the Board of 1 rade (y.r. ) 
(1886, 49 & 50 Viet. c. 39), and the local authority is now the County Councils 
(1888, 51 & 52 Viet. c. 41, ss. 3 and 38). 

[Authorities , — ^^oolrych, Waters', Selwyii, Aw/ Fnus, lishery; Mo4/re, 
Foreshore ; Paterson, Laws, Ist ed.] * 


Fishing* Boats* — The Merchant Shipping Act, 1894, has 8|)ecial 
provisions relating to fishing Ixiats, which may be suiiniiarised as follow.s t 
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A fishing boat is defined as a vessel of whatever size and however pro- 
pelled, employed in sea fishing, but not a vessel used for catc^ng fish 
otherwise than for profit, except where so expressly provided ; a “ second 
hand ” of a fishing boat is the person next in authority to the captain or 
skipper on board ; and a fishing “ voyage ” is a fishing trip from one port to 
another where the trip ends, but not one whither she returns in distress 
(s. 370). The tonnage of a fishing boat means her register tonnage, except 
in the case of trawlers, where it means her gross tonnage (s. 371) ; and the 
purview of the Act, except where otherwise expressed, extends only to the 
United Kingdom, except Scotland (s. 372). 

The following provisions apply to all fishing boats : — Every fishing boat 
in the British Islands, including those used otherwise tlian for profit, must 
be registered in the fishing-boat register, and be lettered and numbered and 
have official papers. If a fishing boat which should be registered is not, she 
is not entitled to any of the privileges or advantages of & British fishing 
boat, but she is subject to all the obligations, liabilities, and penalties of 
such a boat, and to the punishment of offences committed on board her or 
by persons belonging to her, and the jurisdiction of officers and Courts as if 
she were registered, and she is liable to a fine of £20 and to be detained 
every time that she is used as a fishing boat; and regulations may be 
made by Order in Council for enforcing such registration. Certain 
sections of the Sea Fisheries Acts, 1868 and 1883 (31 & 32 Viet. c. 45, 
s. 26, and 46 & 47 Viet. c. 36, ss. 11-14), are applied to this section, while 
it is saved from the scope of sec. 176 of the Customs Consolidation 
Act, 1876 (39 & 40 Viet. c. 36), which requires boats not belonging to 
ships to have the name of their owner and port painted on them. 
Registration of a fishing boat is conclusive evidence that her registered 
owners at a given date were her owners, and that she is a registered British 
fishing boat in any proceedings under the Sea Fisheries Acts (q,v.) against 
her owner or skipper, or for recovery of damages for injury done by her, 
though this does not exclude proceedings against a person beneficially 
interested in her though not registered, nor does it affect the rights of her 
owners inter se whether registered or not, nor does it otherwise confer, take 
away, or affect any title to or interest in her (s. 374). 

No fishing boat, whether used for profit or not, may go to sea from a 
port in the United Kingdom, if decked, unless she is supplied with boats 
proportionately to her tonnage ; if she carries more than ten passengers she 
must also have two lifeboats, and either a properly equipped lifeboat or one 
of her boats made buoyant like a lifeboat, and these must be always ready 
for use. If she goes to sea without these accessories, or if any of them are 
lost or rendered useless by the wilful fault or negligence of the owner or 
skipper, and they are not replaced by the skipper except for a reasonable 
cause, or are not always ready for use, the owner if in fault may be fineii 
up to £100, and the skipper if in fault up to £60 ; and the boat may be 
detained till she is properly so equipped (s. 375). 

Sec. 76 contains a code of punishment, consisting of forfeiture of 
and imprisonment, whether with or without hard labo^, for 
against discipline committed either by seamen or sea-fishing appreotiw 
in fishing boats, including unlawful combination, ivilful disobedienc » 
continued breach of duty, assault; and desertion, afisence without leav , 
wrongfully quitting the boat, wilful damage, and smuggling. The s jpP * 
if guilty of any of the latter class of offences, is liable to punishmeut 
he were a seaman ; and sea-fishing apprentices (g.-u.) and boys, wne * 
ashore or on board, may be punished for any of the former class 
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offenOBB. A seaman or apprentice is not relieved, by refusing or neglecting 
to go to sea, or deserting, from punishment for wilful disobedience, continue 
breach of duty, or unlawful combination, and may also lie punished for 
deserting or being absent without leave. These criminal provisions do not 
affect the civil rights of the owner or skipper against offending seamen, 
though compensation cannot be received more tlmii once for the same 
damage (s. 377). Forfeitures for desertion are applied finst to reimburse 
the owner’s or skipper’s consequent expenses, and then go to the 
Consolidated Fund (s. 378). Deserters and absentees without leave may 
be sent back to their boat at their own expense, in addition to other 
punishment (s. 379). Sec. 380 contains the procedure by which soaiiien 
charged with certain of the above offences may be arrested and brought 
before the proper officer, who may be either a siqxn'inUuident or the 
principal Board of Trade officer at a jK>rt or district, or his deputy ; such an 
officer may inqftire into the case, and if the prisoner fail to siitisfy him, 
may order liim to return to his boat ; if he refuses to obey such order, the 
officer may have him brought before a Ct)urt of summary jurisdic^tion. .s 
seaman who refuses to go to sea may be taken by the "skipiHjr or ( iier 
before an officer/s. 381). 

The rights and protection of tisliing-boat liands are providcul for as 
follows : — A seaman (not a sea-fishing boy) may, when he is ashore, give 
notice that he means to absent himself if he does so forty-eight hours 
before he should be on board, and he need not then keej) his engagiunent 
(s. 382). The wages of a skip]»er, seaman, or a]»prentice accrue from day to 
day; where they are contracted for by the v<»yage, trip, season, or share, 
and not by time, the amount accruing is the wliole wages for the trip, 
voyage, season, or share, divided by the numlMU’ of days Uikcn up till then, 
but not more than the share of the profits or cabdi made during the perirwl 
of actual service ^s. 383). But all the wages earned may l>e bn feited (ihl4 ,) ; 
and to justify forfeiture and prove desertion, it need only be prf»ved that 
the offender was duly engaged and belonged to the boat and left her before 
the end of his engagement, unless by ja-oducing a pro})cr certificate of 
discharge or otherwise he satisfies the Court of tlie contrary (s. 384). 

The skipper must keep a reconl of deaths, injuries, ill-treatmeiit, 
ljunishmeiits, and casualties in his lioat, and must pnaluco this if re<[uired 
to any superintendent and send it to the su)»crinUmdent at the ])ort to 
which the boat belongs at tlie times fixed by the Jhuird of Tiade, and 
must report any such occurrence to the superintendent at the ]»ort where 
the voyage ends within twenty-four hours of arrival, unde?' a penalty of 
£20 (s. 38r>). The superintendent may iiKjuirc int«» such occurrence, and 
if it seems to him that it has been caused by im|>roper .iihI violent 
means, he must report it to tlie Board and, if necessary, bring the offender 
to justice and liave him ari’ested. He may indorse the leport of it with 
an expression of his 'opinion as to its truth or not (s. 386). The 
superintendent may decide disputes between owners, skiiqiers, and seatiieri 
regarding wages or shares in the profits of a voyage, and deductions 
therefrom; engagements, services, or discliarges; and cost, quantity, and 
quality of provisions ; and his decision is final, and if so required by either 
party it is put into»writing, and becomes admissible in evidence, and may 
l>e enforced by aiiy*justice within whose jurisdiction the jiersoii or tlie 
goods of the person against whom his decision goes, may lie found ; and a 
skipper or seaman may recover any sum so adjudged tu him as if it were 
wages ; and for deciding such disputes a superintendent has all the powers 
of a B^rd of Trade inspector (s. 387). 
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Where payment of a skipper or seaman is made by a share in tlie 
catch, the owners must render him a full account in a proper form, under 
penalty of £5 ; and in case of a dispute the skipper or seaman may inspec t 
at all reasonable times the owners* accounts and books relating thereto, ancl 
the owners must produce them under a penalty of £20 (s. 388). Agree- 
ments may be made by owners or skippers of British fishing boats fishin^ 
off the coast of Scotland for payment of persons employed therein by a 
share in the profits ; they must be made in writing, sign^ by the parties 
before a superintendent, who must read, and, if necessary^ explain them to 
the parties, and attest the signature, and certify that he has done so 
(s. 389). The Board of Trade may fix fees payable on engagements and 
discharges of crews made before a superintendent, and the latter inuv 
refuse to proceed therein till his fee has been paid (s. 390). All superiii- 
tendents in enforcing any of these provisions, except those relating to the 
fishing-boat register, are under the control of the Board of Trade (s. 391). 

The Act then contains provisions which apply to fishing boats of 25 tons 
burden and upwards, and regulate the apprenticeship and agreements with 
boys in the sea-fishing service (see Apprentice, Sea). 

Special provisions are made for trawlers, and except where otherwise 
mentioned, these apply only to those of 25 tons and upwards. The skipper 
of every trawler of that tonnage going to sea from a pork in England or 
Ireland must make an agreement with his crew (not including sea-fish iii^^ 
boys), under penalty of £5 (s. 399; and see Apprentice, Sea). This 
agreement must be in a form approved by the Board of Trade, dated at the 
time of its first signature, and signed by the skipper before a seaman signs 
it ; it must contain the nature and duration of the voyage or engagement, 
the number and description of the crew, the time for beginning work, 
the capacity in which each seaman serves, and his remuneration, and 
scale of provisions, and also regulations as to conduct' on board, lines, 
allowance of provisions, and punishments for misconduct approved by the 
Board of Trade and adopted by the parties, who may add stipulations at 
their will if not contrary to law, with regard to advance and allotment of 
wages (s. 400). The agreement must be signed by each seaman, cand the 
skipper must have it read over and explained to him and then attest each 
signature ; it must be signed in duplicate when the crew is first engaged, 
one part being kept by the superintendent at the port of departure, and 
the other by the skipper, with a special place for signatures of substitutes^ 
or subsequently engaged persons, and the same procedure must be followed 
with these latter as above, and, if possible, before they go to sea (s. 401). 
^reements may be made by the owner or registered managing owner 
instead of the skipper, in the same way as by the skipper ; and for service 
in one particular boat or in two or more boats, provided in this latter case 
that their names are specified, as well as the rates, periods, and metliods of 
payment (s. 402). Kunning agreements may be made, extending oyer two 
or more voyages, if these average less than six months in duration, 
not beyond the next June 30 or December 31 or first arrival in the Uni^d 
Kingdom after that date or consequent discliarge of cargo (s. 403). On 
every return to a port in the United Kingdom before final termination of 
such an agreement, the agreement must be indorsed Uy the skippor, wit» 
the engagements and discharges made or to be made before leaving port, 
under a penalty of £5 for a false statement (s. 404). Within forty-oigo 
hours of a trawler's departure from jwrt, the owner or managing owner,-^ 
or if they go to sea in her, then theu* agent, — ^must make a report to t j 
})ort superintendent of the crew who have sailed in her, under a iieiialty 



FISHING BOATS 


369 


£5 (8-^^5); and any change in the crew under a running agreement must 
be stated by the skip^r to the nearest superintendent, under a like 
penalty (s. 406); but they may be exempted from these duties by the 
Board of Trade. Any alteration in an agreement, except additions for 
substitutes and subsequently engaged persons, is inoperative, unless made 
with the consent of all persons interested therein (a. 407) ; and a skipper 
who fraudulently alters or makes a false entry in, or false copy of. an 
agreement, or is privy thereto, is liable to a line of £20 for such oirence 
(8. 468). 

The owner and skipper of a trawler must give to the skipper and tlie 
crew respectively an account of his and their wages, with tlie deductions 
therefrom (and no deduction is allowable, unless so included or being in 
respect of a matter happening after such delivery, not less than four 
hours before paying off, under a penalty of £5, but this may be dispensed 
with by notice to that effect from the person entitled to it (s. 409). The 
skipper must give a certificate of discharge to a seaman discharged, sUitin*:; 
the period of service and the time and place of iliseharge, under a io 
penalty (s. 410); and seamen improperly discharged before the vi»yugc 
begins or ends afi:e entitled to compensation, besitles tlie wages earned 
(s. 411). All agreements come under these provisions as to discharge and 
]uiyment of wagfis (s. 412). 

Skippers and second hands of trawlers (of and above 25 tons) sailing 
from any port in England or Ireland must hold certificates of com]u'tency, 
or the owner is liable to a fine of £20 ; and any persims so serving without 
certificate or employing an uueertificated person, except in case of necessity, 
are liable to a £20 fine; but where a skipper is absent from his boat a 
superintendent may, at the request of the owner and on being satisfied that 
he is unavoidably^bseiit, authorise the second hand to act for a time, not 
exceeding a month, as skipper, and for that time lie is a duly certiticjated 
skipper (s. 413). Certificates of competency are granted by the Board of 
Trade to skippers and second hands of fishing boats in a similar way ami 
under similar conditions (as to examination of applicants, granting, 
suspending, and cancelling certificates, and inquiries into the conduct of 
their holders), and have a similar effect to those granted to masters anti 
mates of ships; and a certificate of competency as skipper cannot be 
granted to any person unless he has previously held a second hand's 
certificate for twelve months (s. 414). Certificates of service are granted 
to persons who have served for not less than twelve moiitlis as skippers 
before September 1, 1883, or as second hands before July 1, 1888, limited 
to a particular class of boats if they have been exclusively employed in 
that class, and subject to their showing to the Board their general good 
conduct in the boats where they have served. Such certiiicates conifiin 
particulars of name, place, and date of birth of the lioldei*, and the length 
and nature of his previous service, and are subject to tlie same conditions 
as certificates of competency (s. 415). A register of certificated skippers 
and second hands may be kept by the Board of Trade, the entries in which 
are evidence of Jacts they state (s. 416). The Board may alswi, on 
application from (among others) persons in command of a fleet of fishing 
boats, make regulatidbe as to the conveyance of fisli from trawlers to 
vessels engaged in taking it to port, so as to prevent loss c)f life ami danger 
life and limb; such regulations must be laid before ravliament for approval, 
and a breach of them involves a penalty of £10 (s. 417). ^ 

For the law relating to the liabilities of fishing boats in collision and 
‘^Ivage, see those heads; for the law as to sea fisheries, see Ska Fisiieiues. 

VOL. V. 24 
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FIShf Royal.— These are whale and sturgeon according to the 
Statute of 1324 (17 Edw. ii. c. 11), and the opinion of Sir Leoline Jenkins 
{Life^ L 89); but Hale adds porpoises, and these are also mentioned in 
Sir Henry C(mstahle*s case (1599, 5 Co. Eep. 106 ; De Jwre MariSf ch. vii. ; 
Moore, 412). They belong to the Crown as a royal franchise when taken 
within the seas that are part of the realm, but not if on the high seas, when 
they belong to the person who takes them. A subject may have them by 
grant from the Crown, e.g. the Lord Warden if taken within the limits of 
the Cinque Ports {Lord Warden and Admiral of Cinque Ports v. Xhig 
in Offi/oe of Admiralty, 1831, 2 Hag Adm. 438), or by prescription, and either 
in gross or appurtenant to an honour, manor, or hundred (Hale, Le Jure 
Maris, ch. vii. ; Moore, ForesJvore, 413). A custom is mentioned of the king 
taking the whole sturgeon, but only the head of the whale, while the Queen 
took the tail ; and so it appears in ancient records, e.g, the Quo Warranto 
Eolls (Moore, Foreshore, 81-84). The right to royal fish in a seacoast 
manor is a presumption that the foreshore belongs to the lord of the manor 
(see Fobesiiohe) ; and it may pass under a grant of wreck (Moore, 83). 


Fit. — Fitness to execute an office, it is said, involves three requisites— 
honesty, knowledge, and ability. See Dwarris, Stod. 686, and Stroud, 
Jud, Bid,, s,v, ‘‘Fit.” 


Fixed Period I — ^Ab to meaning of in regard to apportionment of 
rent and income, see Appoktionmkkt, vol. i. at p. 288 ; and in regard to 
apportionment of dividends, see Bi re Maxwell, 1863, 32 jL. J. Ch. 333, and 
Stroud, Jud, Diet, s.v, “ Fixed Period.” 


Fixtures. 


TABLE OF CONTENTS, 

Fixtures generally . . . , 370 Fixtures Removable where affixed— 

Articles in the nature of Fixtures For purposes of Agriculture . S"*-! 

really Chattels . . . .371 Time of Removal . . . -380 

Fixtures Removable where affixed — Effect of Contract, whether express 

For purposes of Trade . . 373 or implied . . . * ‘ 

For purposes of Ornament and Disposition of Fixtures and Damages 

Convenience . . . • 376 

Under the old common law rule, all personal chattels, when om 
annexed to the inheritance or freehold, became, as fixtures, a pai’t of th« 
realty itself, and were subject to the rules of law governing it, and there 
fore irremovable by tenants or others from the freehold, unless by the nee 
holder's consent (Amos and Ferard on Fixtures, 3rd ed., Introduction 
Broowls Legal Maxim, 6th ed., p. 376 ; Bain v. Brand, 1876, 1 App- 
762, at p. 767). The multiplicity of particular interests which ^ew out 
the fee-simple of real estate, and the modern requirements of society- 
particularly as regards trade and agriculture— necessitated a gradual relax* 
tion and modification of this general rule by the Courts, and, latei- on^. 
the Legislature ; so that although the old rule still prevails in 
favour of the inheritance— yet it has been made subject to 
alterations and exceptions. The reasons for this relaxation of the lav 
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Buiipied up hj Martdn» B., in the case of Miott v. Biskw (1854, 10 Ex. Rep. 
496^ at pp. 507, 508) thus : — 

** The old rule laid down in the old books is, that if the tenant or the 
occupier of a house or land annex anything to the fi*eehold, neither he nor 
his representatives can afterwards take it away, the nmxiiii being Qtficquid 
plantatur solo, solo ccdit But as , society progrcsseil, and tenants for lives or 
for terms of years of houses, for the more convenient or luxurious occupation 
of them, or for the purposes of trade, affixed valuable or expensive articles 
to the freehold, the injustice of denying the tenant the right to remove 
them at his pleasure, and deeming sncli things practic 4 illy ft>rfeited to the 
owner of the fee-simple by the mere act of annexation became ap{>arent to 
all ; and there long ago sprung up a right, sanctioned and supported l)Oth 
by the Courts of law and equity, in the temporary owner or occupier of 
real property, or his representative, to disannex and remove cerUiin articles, 
although annexed by him to the freehold, and these articles have l>een 
denominated Jb:tares,'* 

Agreeably to the above dictum, a definition of fixtures which lias ^<\in 
adopted in some, but by no means all, of the authorities is as foil. «vs : — 
** Fixtures are ];s3rsonal chattels wliich have been annexed to land so lis to 
become part of it, but which may he afterwards severed aiul removed hy 
the iKjrson wdut has annexed them, or his ]>ersonal representative, against 
the will of the o\vner of the freehold ” (Anu»s and Ferard, p. 2; JIallen v. 
Jtnnda', 1834, 1 C. M. & JJ, 206, at ]>. 276; Ex parte Jinrclai/, 1856, 5 De 
Ct., M. &. G. 403, at p. 410). There seems, however, to he no special advan- 
tage in limiting the use of tlje word to what an* comnumiy known as 
tenant’s (as distinguislied from landlord’s) fixtures, and in the j»n‘sent 
article the word will be applied indiscrimiputely all chattels, wlu^thcr 
removable or no^ which have l>ecn united to the frecliohl in such a way as, 
in contemplation of law, to become part of it (see Wharton’s Law Diet, 

In the first place, to constitute a fixture sonii^ mode of actual annexation, 
or affixing to the land or to a building wliieh forms part of the hind, is 
essential ; a mere laying upon the land of a chattel will nut alter its 
character as such. 

For instance, a barn laid ujion blocks of timber, but not fixed to the 
ground itself, has been held not to be a fixture (see Elwrs v. 1802, 
3 East, 38, at j). 55 ; 6 K. K. 523). 

In another case some distillery stills wen^ set in brickwork and let into 
the ground, and certain vats were merely laid upon Ihci brickwork anil 
timber, and the Court distinguishing belwemi them lieM the former to he 
fixtures, but the latter to be mere chattels not fixed to the fretjhold {Hm'u 
v. Baker, 1808, 9 East, 215; 9 It. K. 541). A numher of similar cuses, 
which vary only in detail, establish tiie general principht that where things 
are not in fact affixed to the freehold, but are merely laid upon foundations 
of some sort, or upon the soil itself, they are not fixtures at all but mere 
chattels {Wansbroxigh v. Maton, 1836,4 Ad. & E. 884; Amos and Ferard, 
ch. i. pp. 3—9). And neither the circumsUince that the article lias lieen 
placed in a s{)ecjal bed or receptaede fixed in the soil {Ex parte Adbury, 
1869, L R 4 Ch. 630), nor that subsetiuerilly to its erection it sinks into 
the soil (Duke of BefLufort v. Bates, 1862, 3 De G., F. & eJ. 381, at i». 390 ; 
IVowl V. 1846, 8 Q. B. 913), necessarily iiiakes any difference. 

The question whether a cliattel when annexed Initioiiies a fixture, or 
retains its original character, is one of fact, to l>e gathered from the circum- 
stances of each particular case, and depending mainly upon the mode and 
degree of annexation to the soil or fabric of the freehold, and tiie pur|K)se 
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or object of such annexation; whether the article can be detached and 
removed integri, mM, et comrrwd^, or not without injury to itself or to the 
freehold, is, consequently, a matter of great importance (see per Parke, B., in 
Hellamll v. Eastwood^ 1851, 6 Ex. Eep. 295, at pp. 311, 312). But though 
the intention with which an article has been annexed is important cas 
showing the “ object ” of the annexation, it is material only so far as it can 
be gathered from the mode and object of that annexation themselves, which 
are patent for all to see, and not, for instance, from the circumstances of a 
chance agreement that might or might not exist between the owner and tjlie 
hirer of a chattel v. Oorringc, [1897] 1 Ch. 182, at p. 193). 

The bricks of a building, and the paper upon the internal walls, are 
clearly irremovable fixtures, botli from the mode and degree, and from the 
permanent purpose of their annexation (see Parsons v. Hiridt 1866, 14 \V. 
R 860, per Blackburn, J.; Whitehead v. Bennett, 1857, 27 L. J. Ch. 474 ; 
UEyn/eourt v. Gregory, 1886, L. R 3 Eq. 382). On the other hand, 
pictures hung upon the walls of a house, and carpets nailed to the floors, 
are obviously — from the temporary nature and purpose of their fixing—- 
chattels merely ; but doors and windows are of such a permanent nature as 
to be irremovable, these being essential to the convenient use of tlie free- 
hold (see Glimie v. Wood, 1869, L. R 4 Ex. 328 ; Holland v. Hodgson, 1872, 
L. R 7 C. P. 328, at p. 335). ^ 

There are several more complex cases, in which spinning machines 
and hydraulic presses, being but slightly affixed, and not meant for the 
purpose of permanently improving the inheritance, have been held to 
chattels ; and others wliere engines, looms, and machinery, having been more 
permanently and completely affixed, have been held to be fixtures ; these 
will be found considered and discussed at length in Longhottom v. Bemj, 
1869, L. R 5 Q. B. 123; Holland v. Hodgson, 1872, L. B. 7 C. P. 328; see 
per Blackburn, J., at pp. 334, 335, in which clear distinctions are drawn 
between what constitutes a permanent and what constitutes a temi)()rary 
annexation. 

It appears from these authorities and from Chidley v. The Charch- 
wardens of West Ham, 1874, 32 L. T. 486, that it is difficult to lay down 
any rule or i)rinciple of universal application upon the question of annexa- 
tion,* but that each case must be judged according to its special circum- 
stances. A rule, however, of some generality seems to be that “ articles not 
otherwise attached to the land than by their own weight are not to be con- 
sidered as part of the land, unless the circumstances are such as to show 
that they were intended to l)e part of the land, the onus of showing tliat 
they were so intended lying on those who assert that they have ceased to be 
chattels; and that, on the contrary, an article which is affixed to the land 
even slightly is to be considered as part of the land, unless the circumstances 
are such as to show that it was intended all along to continue a chattel, the 
onus lying on those who contend that it is a chattel ” (per Blackburn, » •, 
Holland v. Hodgson, supra). 

An apparent exception to the general rules for determining what con- 
stitute fixtures occurs in the case of certain chattels, which, although no 
in any way attached to the freehold, nevertheless are in contemplation o 
the law, or constructively, regarded as fixtures, because tjiey lielong to o 
freehold and are essential tq its use and enjoyment, e,g. tlie keys of the 
the stones of ‘a dry wall, and the detached or duplicate portions of 
which themselves are affixed to the freehold {Moody v. SteggUs, 137^^’ 

D. 261, per Fry, J., at p. 267 ; Bain v. Brand, 1876, 1 App. ^ n 
Hollatid V. Hobson, 1872, L. R 7 C. P. at p. 336 ; Ex parte Asthury, 
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B. 4 Ch. Sheffield t etc,. Building Society v, Httfrison^ 1884, 

15 Q. B. D. 358). Similarly it luis been lai<l down that whatever articles 
ai-e esaentially part of a house (althouj^li but imperfectly attached) bo that 
they cannot be removed without depriving the building of that whicli was 
intended to be used with it — a giiselier. for instance — ought to lie regaixled 
as fixtures {Smith v. MacUnr, 1884. 32 W. It. 4591. 


Having explained what fixtures are, and how tliey are distinguished fi'om 
articles resembHng them in character, hut wliieh are really chattels, the 
next thing is to timt of the removability of fixtures, that is to my (going 
back to our definition) of articles whicli "are not cliattels but wiiich have 
been attached to tlie freehold so as to become part of it. For this puriwse 
fixtures are of three kinds, as relating to (1) trade*. (2) ornament or domestic 
convenience, Q3) agriculture. 

Moreover, there are three dinbrent classes of p(»rson8 witli reference to 
whom these three kinds <if fixtures have to U* rt*garded, inasmuch as 
different considerations, as will be shown in the se<iucl, will a}»ply — 

(a) As between the executor and the heir of the owner in fee ; 

(b) As between the executor of a tenant for life or in Uil and the 
remainderman or reversioner ; 

(r) As iK’itiVreeu a tenant and his landlord. 

There is no (luestioii that as regards the power (»f rcmociiuj fixtures the 
most favoured class is the ordinary tenant, and the least favtuired the 
executor of an owner in fee (see NorUm v. Dmhirood^ 1 - ^'h. 497» jicr 
Chitty. J.). Consefjuently, any decision in favour of tlie executor of an 
owner in fee will ap])ly to the executor of a t(*naiit for life, and, a fortiori, to 
the ordinary tenant. On the other hand, decisions (against the removability 
of fixtures) in favour of the ordinary lamllord will as a necessary eonse- 
(pience apidy to the remainderman, and still more strongly to the heir of an 
owner in fee. 

By keeping this observation in view a good deal of repetition can be 
avoided. 

I. Trade FLcturcs. — {a) As between the executor (►f the owner in fee and the 
heir, it seems perfectly cleiir, since the decision of the Ihmsc of Lu-ds in Bdin v. 
Braml, 1 870, 1 App. Ciis. 7ii2, eoinded with th(* earlier cases of Fishir v. Dijxrn, 
1845, 12 Cl. ik Fin. 312, and Lawton v. Salmon, 1781, 1 Black. If. 259 n., 
that there is no right in the execut(»r to remove trade fixtures set up for the 
benefit of the inheritance. Where, for examjde, the freehold consists of mining 
property, colliery jilant erecte<l for its proper WfU’king woidd full within the 
rule. But it seems to have licen left to a certain extent an open (piCHtion 
as to whether fixtures set up for sojiic collateral purpose, and not as a mere 
means to the better enjoyment <jf the inherihiiice, might not be removable by 
the executor. Fixtures erected merely as an acesessory to the carrying on 
of some particular trade, e.y, tliat of a brewery, to the use? of wliich the land 
was chosen by the owner to be put, furnishes an instance in jioint. It has 
been said that a careful consideration of the giiumds ujKm which the 
decisions in tint above crises were based seems to lead to the conclusion that 
the heir is in all canes entitled U» trade fixtures whether ihoy have lieen 
annexed for the mere puriiose of more |>r<ifitably enjoying the land, or used 
for a pur|x>8e collateral to and independent of its eiijoynient(Amo8and Ferard, 
pp. 237, 238). But Lord Blackburn appears to have thouglit tliat there are 
cases deciding that some chattels so annexed to the land as to Ik?, whilst 
not severed from it, part of the land, arfe removable by the executor as 
between him and the heir, and, following a dictum of Lord EUenborough in 
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Shoes V. Mm\ 3 Bast, at p. 53, that those cases may he considered as decided 
mainly on the ground that when the fixture was an accessory to a matter 
of a personal nature, then it should lie itself considered as personalty ( Wak 
V. Hally 1883, 8 App. Cas. 195, at p. 204). With the exception, however, of 
one unreported case at Nisi Prius (generally known as the Cider-Mill case, 
referred to in 3 Atk. at p. 16) there is, in spite of the above remarks, no 
known decision where trade fixtures of any kind have been held removable 
as between executor and heir. 

(&) As between the personal representative of the tenaat for life or 41ie 
tenant in tail and the remainderman or reversioner, the old strict rule->as 
to the irremovability of trade fixtures from the inheritance — has been con- 
siderably modified ; and, as will be seen from the class of decisions now to 
be considered, fixtures set up or erected for trade purposes are generally 
removable as personal estate whicli passes to the executor. 

The first of these decisions is that of La%oton\. Lmoton (1743, 3 Atk. 1:^, 
in which a fire-engine set up by a tenant for life for the benefit of carrying on 
the trade of a colliery was held by Lord Hardwicke to be personal esUite 
and to belong to the executor, upon the ground that it was for the public 
benefit to encourage tenants for life to do what is advantageous to the 
estate during their term. 

This furnishes also an instance, of which there are several in the bo(>lvs, 
of what Lord Hardwicke calls a “ mixed case between enjoying the profits 
of the land and carrying on a species of trade”; and this circumstance 
formed an additional ground for the decision. 

This case was followed by Dudley {Lord) v. Wardc (1751, Amb. 1L‘)), in 
which the executor of a tenant for life similarly claimed to remove tire- 
engines erected in a colliery as personal estate ; and Lord Hardwicke again 
held, upon the ground of “ benefit of trade,” and that “ a colliery is not only 
an enjoyment of the estate, but in part carrying on of trade,” and also that 
“ a man would not erect such an engine, at a vast expense, unless it would 
go to his family,” that these fixtures should go as assets to the executor. 

These decisions have been confinned in many subsequent cases, ^aiul 
notably in those of Lawton v. Salmon, 1781, 1 Black. H, 259 n,] 2 R K. 764 ; 
Fenton v. Rdbart, 1801, 2 East, 88; 6 R R 376; Elwcs v. Maw, 1802, 
3 feast, 38, at p. 51; 6 R R 523; and Bain v. Brand, 1876, 1 App. 
Cas. 762, at p. 776. In the foregoing decisions and dicta, it shouhl be 
remembered that the fixtures claimed were held to be personal estate, 
because they were erected for the double object, or combined purposes, of 
trade and of better enjoying the profits of the realty ; and it follows from them 
that executors as against the persons in remainder are entitled not only to 
what are purely trade fixtures, but also to those for the mixetl 
purposes of trade and the profits of land. 

It may be mentioned here that, having regard to the above authorities; 
a dictum of Lindley, L.J., in Gough v. Wood ([1894] 1 Q. B. 713, at p. /ly) 
appears to be too wide in saying that “ the ordinary doctrine relating < 
trade fixtures . . . only applies as between landlord and tenant,” becaus 
as has been seen, it clearly applies also as between the legal personal rep^^ 
sentative of a tenant for life or in tail and the remainderman or reversion 

(c) As between landlord and tenant, the greatest degree of latitucie 
allowed to the latter in respect of trade fixtures, which are always rem ^ 
able by him, except when he otherwise contracts with his landlord so ^ 
either wholly or in part to deprive himself of this privilege. The 
will be considered now apart from any such agreement, whether conw 
in the demise or otherwise, and merely upon the relation of landlora 
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teniiiit, the consideration of the effect of particular contracts being left to 
a later stage. 

The basis and object of the modification of the general rule in favour of 
tenants, as a^inst their landlords, is the promotif >n of trade and manufacture 
for the public benefit. This principle, which gives tenants an indisputable 
right to remove trade fixtures, runs througli all the judicial dicta and 
decisions from the earliest to those of recent date (Poole's case, 1703, 
1 Salk. 368 ; Laroton v. Lawton, 1743, 3 Atk. 13 ; Dvdky w Wanh, 1751, 
Amb. 113; Lavifon v. Salmon, 1781, 1 Black. 11. 260 a. ; 2 R. 11 764; 
Penton v. Rohart, 1801, 2 East, 88 ; 6 R. R. 376 ; Etwes v. Man\ 1802, 3 East, 
38; 6 R. R. 523; 2 Sra. L, C, 183, 10th ed.; fribson v. JlamnuTsmitk iiffcy. 
Co., 1862, 32 L. J. Ch. 337 and at p. 341 ; Simhr.'i v. Paris, 1885, 15 U. Ik 
1). 218). 

Trade fixtures may (’omprise cither articles which before tlu*y liccame 
affixed to the freehold were in the nature of inuft^d. and conijdete chattels, 
such as machinery, engines, or vessels; or th(‘y may hnildings nr other 
erections which are of a more or less substantial and [»erinancv(, 
character. Generally speaking, tenants may icmove all fixtures # the 
former class, and such of the latter as arc nuuely ac( ossory to i.iie use 
of these; e.r/. fite-engines belonging to collieries (in Lawton v. Lawton, mu\ 
Dudley Wa%de, supra) \ sal t])ans fixed to a brick lloor with furnaces under 
them (ill Lawton v. Salmon, supra); steam-engines and ]»oiler8 (in Climie v. 
If Vw/,1869,L.R.4 Ex.328); and Thiteh barns or sheds made of uprights rising 
fi-om a brick foundation (as in Dean v. Allallnj, 1798, i\ Esj). 11); ami even 
a building and clumiiey erected upon a brick fonndation let into the ground 
for the manufacture of varnish (as in J*cnton v. lloharf, 1801, 2 Eist, 88; 
6 R. R. 376). This last, however, must be r(‘gttnled ns a dccMsion not to be 
extended, for according to tlie true interpretation of the doctrine, a tenant 
(’annot reinove^a permanent and substantial buihiing as Iwing a trade 
fixture ; thougli where a building is merely tcunporary, and accessory to 
some removable article, it is itself removable together with such article 
( Whitehead v. Bennett, 1858, 27 L. J. Ch. 474). And a buililing and machinery 
which were intended and used merely as accessory to mining operations, and 
which were not intended to be annexed irre vocal Jy to the soil, have been 
held to be removable (Wake v. Hall, 1880, 7 Q. B. 1>. 295, jku’ Ix)rd 
Selborne, L.C., at p. 301 ; 8 App. Cas. 195). 

Upon the same principle upon whicli trade fixtures are removable, 
nurserymen and market gardeners also may remove trees and shrubs, and 
even fruit-trees in full bearing if planted" by them in the way of their 
trade, so as to form part of their stock-in -traih*, the r(‘aKon Isung that these 
products are accessory to the carrying on of th(?Hc juirtic.ular trades (see 
Wyndhain v. Way, 1812, 4 Taun. 316 ; 13 li. R. 607 ; Empson v. Suh.n, 1833, 
4 Barn. & Adol. 655; Wardcll v. Usher, 1841, 3 Sco. N. R. 508; Oakley v. 
Monck, 1866, L. R 1 Ex. 159). 

Market gardeners are now, moreover, entitled to the further privileges 
conferred by the Agricultural Holdings Act, 1883 (see h. 54), which nas 
lieen extended, as to improvements executed in or upon their premises, by 
the Market Gardeners Comiwnsation Act- (58 & 59 Viet. c. 27, s. 3). The 
effect of this last enactment is to entitle market gardeners to remove glass- 
houses and other Buildings erected by them for purposes of their trade, in 
the same way and subject to the same conditions (see as to tfiis, infra) as 
tenants under the Agricultural Holdings Act. Before it was passed the 
point may be said to have been involved in some doubt. 

A condition or qualification subject only which trade fixtures are 
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removable, is that such removal should be effected without material 
damage to the freehold (see Gibson v. Hammersmith Ewy, Co,, 1862, 2 Drew 
& Sm. at p. 608), and without destruction of, the fixture itself (Amos auf] 
Ferard, 65, 70); but it does not signify that a chattel, or machine, has to be 
taken to pieces in order to remove it, if it is capable of being put together 
and set up again elsewhere {Whitehead v. Bennett, 1858, 27 L. J. Ch. 474)/ 

Another important consideration in deciding upon the removability of 
fixtures is local custom or trade usage, which in conformity with established 
principle may become annexed to, or an implied term of, the contrac| of 
tenancy (see Culling v. Tuffnal, 1694, Bull. N. P. 34; Watherell v. Howells 
1808, 1 Camp. 227 ; Davis v. Joms, 1818, 2 Barn. & Aid. 165 ; 20 E. E. 396; 
Longbottom v. Berry, 1869, L. E. 5 Q. B. 123, at p. 126 ; Wake v. Hall, 1880 
8 App. Cas. 195). 

The foregoing results have been tersely summarised as follows : — 

Things which a tenant has fixed to the freehold for the purposes of 
trade or manufacture may be taken away by him, whenever the removal is 
not contrary to any prevailing practice ; where the articles can be removed 
without causing material injury to the estate ; and where, in themselves, 
they were of a perfect chattel nature before they were put up, or at least 
have in substance that character independently of their •anion with the 
soil ; or, in other words, where they may be removed yvithout beint; 
entirely demolished or losing their essential character or value (Amos 
and Ferard, 72). 

II. Fixtures of Ornament and Convenience, — As between the heir and 
executor the relaxation of the general rule upon the ground of articles 
having been temporarily affixed to the freehold for the purposes of ornament 
or convenience seems to have been first given expression to in the case of 
Squier v. Mayer, 1701, 2 Freem. 249, in which it was held, as between the 
executor and the heir of a deceased owner, that a furnace fixed to the free- 
hold, and hangings nailed to the walls, as being respectively for convenience 
and ornament, should go to the executor like personalty. This case was 
somewhat qualified by the decision in Cave v. Gave, 1705, 2 Vern. 508; but 
it was fully confirmed by Beck v. Bebow, 1706, 1 P. Wms. 94, in which 
hangings and looking-glasses fixed to walls of a house were held, though 
fixed by nails and screws, not to be part of the freehold. Another instance 
is furnished hj Harvey v. Harvey, 1740, 2 Stra. 1141, in which it was held 
that hangings, tapestry, and iron backs to chimneys also belonged to the 
executor as against the heir. 

The doctrine of removability, however, as between the executor and the 
heir, set up in the earlier cases above mentioned, has been considerably cut 
down by later authorities, and notably by the dicta and decisions in Lawton 
V. Salmon, n&l, 1 Black. H. 260 n.; 2 E. E. 764; Elwes v. Maw, 1802, 3 
East, at p. 53 ; Winn v. Ingilby, 1822, 5 Barn. & Aid. 625 ; 24 E. B. 50o ; 
Colegrave v. Dias Santos, 1823, 2 Barn. & Cress. 76 ; B, v. St Dunstaris, 18l 4, 
4 Bam. & Cress. 686; so that the result seems to be that there is ® 
very limited relaxation, in favour of the executor as against the heir, of 
old rule preventing removal, and that considerable uncertainty exists as to 
how far the rule may now be regarded as modified. On this pomt Aonon 
v. Dashwood ([1896] 2 Ch. 497), which will be considered later in dealing 
with devisees, may be referred to as a very modem authority. 

With regard to fixtures* set up by way of ornament or convenience y 
tenants for life or in tail, the case of HEynemrt v. Gregory ^ ^ * 
Eq. 382) is the principal authority. , 

Inasmuch as this class of fixtures has been considered as forming P» 
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of IbiB personal estate of a deceased owner in fee. it is to be inferred that 
those would pass also, to at l^t a corresponding extent, to the personal 
rejffesentative of tenants for life or in tail, tis against the remainderman or 
reversioner; but as far as this depends ii})on the decisions lietween the 
executor and heir, which have been discussed already, the privilege cannot 
be said to be carried to any great extent. 

In If Eyiicowtt v. Ovegory^ the hxtures in dispute were, in point of fact, 
claimed by the representatives of a tenant for life on the one hand and the 
reigainderman o® the other ; and they comprised : — tai)e8tries stretcluKl on 
wo^ which was sci-ewed and nailed to wtHulen jdugs in the brick walls of 
a mansion-house; painted wood mouldings; a picture fixed in a piinel by 
screws or nails; carved and gilt frames filled with siitin, also naileil or 
screwed to a wall ; a chimney-glass in a frame, witli an oil painting sur- 
mounting it fixed with nails or screws ; figures and vases u|>ou ])e<.U«tals, 
which were not fixed and stood by their own weight ; stone figures of 
animals, wliich also rested on the ground by their own weight only ; ami 
ornamental garden seats slightly let inU^ the soil ; all of wliich were caiiaH^ 
of removal without material injury to the freehold. I^rd Komilly, \i. It., 
however, held that, with the exception of the chimney -glass and the oil 
painting surmotuiting it, none of the articles above mentioniHl (*ould 
removed by tl^ie person claiming under the tenant for life, k‘eausc they 
were either essential portions of the house or formetl part of its arehiU^ctural 
tlesign. The question, lie says, in such cases is “ not whether tlie thing itsedf 
is easily removable, but wliether it is essentJally a ]>art of tin.* building itsidf 
from which it is proposed to remove it”; nor whether the articles rest by 
their own weight, *'but whether they are strictly ami properly part of the 
architectural (lesign.” 

The only articles held removable in this case were mere chattels ; but 
at also seems a^probable conclusion that any fixtures which were not 
essential to the liouse, ic, which could have bcmi rcinov(»d without the 
necessity of substituting others in their place (r.r/. a gaselier), would have 
been covered by the decision, and that t<» this exU*nt it is an authority in 
favour of the personal representative (Amos and Ferard, IHil, 184). 

Following the doctrine of JffJtfHcourl v. Gregory, it lias beem held Jjy 
Stirling, J., that statues and vases sfiecially tlesigned for an ornamental 
garden and placed upon piers “with the view to the enjoyment of the land 
as a garden, and not with a view to tlie enjoyment of the various articles 
considered as objects of art,” were annexed to and formetl part of the land 
{Bulkeley v. Lyne StepJieris, 1895, 11 T. L. K. 504). 

The decision in the most recent case on fixtures which belongs to this 
branch of the subject is obviously in no way inconsistent witli the principles 
laid down by Lord Kornilly. In this case it has been licld by the Court of 
Appeal that a museum which formed j>art f»f a tenant for libi's mansion-'houBe, 
and contained an old collection of stuffed binls attacdied to movable w<K)den 
trays placed in iron glass-fronted cases affix e<l to tlie walls, was not to be 
regarded as a fixture, or as annexed to the freehold, but that it {Missed ^ 
personal chattels to a trustee in bankruptcy of the tenant for life {HUl 
(lord) V. Bullock:[m7] 2 Ch. 482). 

It may be adde(i here that the rights with regard to fixtures of orna- 
ment or convenience Erected by persons liolding ecclesiastical bjnefices, as 
between their executors and the successor in the Ijenefice, have usually 
l>6en r^arded as to a certain extent on the same f exiting ^ those with 
regard to fixtures erected by tenants for life. But inasmuch as an incum- 
bent has at no time any reversioner with pi’esent interests or rights, while, 
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when the tenant for life annexes anything to the freehold he annexes to that 
in which some other person has an existing interest which may be increased 
or decreased in value by what he does, the rights of removing fixtures 
possessed by the executors of an incumbent are larger than those possessed 
by the executors of an ordinary tenant for life {Martin v. Boe, 1857, 7 El. 

6 Bl. 237). See also Huntley v. Russell, 1849, 13 Q. B. 572, where, how- 
ever, the articles in dispute, though in the nature of fixtures, were held to 
be really chattels. 

As between landlord and tenant, fixtures set up by the latter at his ©wn 
expense for ornament and convenience are generally removable. This has 
been laid down in a aeries of judicial decisions, of which those already 
disciissed, as relating to the executor and the heir, and the legal personal 
representatives of tenants for life, form only a portion, applicable, in con- 
formity with the principle already mentioned, when removability has been 
established. Others will now be referred to which have arisen exclusively 
as between ordinary tenants and their landlords. 

The principle of the relaxation in favour of the ordinary tenant seems to 
be the temporary nature and purposes of the annexations coming within 
this exemption, and the inconvenience which would reBu\t if every article 
attached to the freehold by a tenant were to be considered for that reason 
the reversioner’s property (Amos and Ferard, 116). • 

And it will be observed upon an examination of the decisions referred 
to that the relaxation in nearly all instances is specifically based upon the 
fact of the attachment being for ornament or convenience. 

In order to be removable as between a tenant and his landlord— and 
the same thing applies in both the other classes of cases — the articles 
affixed must be perfect chattels in themselves, and mere substitutes for 
loose furniture; and in no case has the privilege been extended as with 
trade fixtures (see ante) and agricultural fixtures (see poil) to anything in 
the nature of erections or buildings, however temporary they may be in 
purpose or character (Amos and Ferard, 117). These annexations to bt 
removable must be somewhat slightly and temporarily attached, anc 
severable without doing any substantial injury to the freehold {Grymes v 
Bmoeren, 1830, 6 Bing. 437, 440; 31 K. E. 460; Hollands, Hodgson, 1872 
L. E, 7 C. P. 333; Jenkins v. Getking, 1862, 2 John. & H. 520; ©rbstwi.v 
Hammersmith Rwy. Co,, 1862, 32 L. J. Ch. 337 ; Buckland v. ButterjUU 
1820, 4 Moore, 440 ; 22 E. E. 649 ; Avery v. Gheslyn, 1835, 3 Ad. & E. 75 
Ex parte Barclay, 1855, 5 De G., M. & G. 403, 410 ; Martin v. Roe, 1855 

7 El. & Bl. 237, 244). 

It will be gathered from a study of the above authorities that there i 
considerable uncertainty as to the degree or extent to which annexation t 
the freehold is allowable consistently with the right of removal, and tlu 
each case must be judged according to its own special circumstances. It 
clear, however, from them (and see Lawton v. Salmon, 1 Black. H. 260 n) tw 
in the removal of ornamental fixtures—and the same thing applies to tnoi 
affixed for purposes of trade — a tenant must leave the premises m ^ 
same state as that in which he finds them, and that it must be done witno 
material injury thereto. But it must be borne in mind that a tenant s rig 
of removal is less extensive here than in the case o| ^rade fixtures (A 
and Ferard, 124). It has been said, moreover, " to have been 
understood in practice ” (ibid,) in either case, that if any injury is j 
to the premises in removal, compensation must be given to the 
the loss he may sustain (see as to this principle, Apicultural Holdings 
1883, s. 34; Foley y. Addenlrooke, 1844, 13 Mee. & W. 174). 
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InBt^nces of fixtures removable by tenants under tins lieart are the 
following:— (1) Ornamental or decorative articles — hangings and tai^estry, 
chimney-pieces, pier and looking glasses, corni(‘es, marble slnlis, window 
blinds, and wainscot screwed or nailed to walls {S(jHier v. ^faycr, 1701, 
2 Freem. 249; Jirck v. Echoiv, 1706, 1 1\ Wins. 94: Allen v. Allen, 1728, 
Mos. 112; ffarvcf/ v. Harvci/, 1740, 2 Stra. 1141; Rv jmrfc Quimy, 1750, 

I Atk. 477 ; Bnckland v, Butterfield, 1820, 4 Moore, 440 ; Orymcfi v. Bout/th, 
1830, 6 Bing. 437 ; 31 R. 11 460 ; Avery v. Che.dyn, 1835. 3 Ad. E. 75 ; 

V. Thomas, 1835, 7 Car. & T. 327: BUhop v. FMiofU 1855, 11 Ex. 
Rep. 113 ; Sanders v. J)ari% 1885, 15 Q. P,. 1>. 218. (2) Articles for 
domestic use and convenience — innnps, grates and stoves tixe<i to brickwork, 
chimney backs, coppers and furnaces, ranges and ovens, mash and water 
tubs, rails, fences and hurdles, bookcases ami fixed tables, fixe<l cup- 
boards, counters, shelves and partitions, g*astilting8 and l»ells (Syuier v. 
Mayer, VtQl.sHpra; Hwrrey v. Harvey, 1740, supra; Fihherhert v. Shav\ 
1789, 1 Black. H. 258: Winn v. Inyilhy, 1822, 5 Barn. & Aid. 625: 24 R. 

II 503: Colegravc v. IHas Santos, 1823, 2 Barn. «& Cress. 7(>: B. v. 
Dnmtans, 1825, 4 Barn. & Cress. (»86 : (tryiues v. Iloimru, supra ; L v. 
Dawsotii 1834. ^Ad. & E. 37 ; JJarhyw Harris, 1841, 1 Q. I». 895; 7»*. v. Lee^ 
1866, L. R. 1 Q. B. 254; Sanders v. Davis, supra), 

III. Agricukural FLvtures , — The <[uestion of removability of agricultural 
fixtures only arises in the relationship of landlord and tenant ; as b<‘tween 
la»ir and executor, or between the legal ))crsonal rci>reHentativ(* of a tenant 
for life and the remainderinan, such fixtures are never removable. The 
])rivilege obtained by tenants from tluMlecisions of the (’oiirts enabling them 
to remove the dillerent kinds of fixtures before consid<5red did not exteml 
t(» those affixed, or erected, for the purposes r>f agriculture, — unless tlndr real 
purpose could be shown to be accessory to some trade apart fr<»m agrieultun*. 
An unqualified ?ule excluding agriculttiral Uuiants from participation in 
the advantages possessed by tenants in trade as to removing tbeir lixtures 
was laid down in Flwes v. Mav, 1802, *» East, 38; 6 R. lb 523. SUitutory 
reforms were therefore called in aid to remedy this hardshij), and l»y tlie 
I-aiidlord and Tenant Act, 1851,(14 15 Viet. c. 25, s. 3), it was proviiled 

that where any agricultural tenant erects, mf/t Ins landlord's twimdBin 
vmting, at his own exjxjuse, and not in pursuance of some obligation in 
that behalf, “any farm building either detached or otherwise, ” or “any 
other building, engine, or machinery,” either for agricidtural purposes or 
for those of trade and agriculture, it should beconn* the tenants owm 
property and be removable by biui, notwithstanding tliat it were jiermanently 
fixed to the soil or consist of 8e])arate buildings, ])rovide<l the tenant making 
any such removal should not injure the freehold, or pn>vi(led he put it in the 
same condition as it was in before the erection was rnadci. liut tlus tenant 
must give to the landlord a month^s written notice of his intention to effect 
the removal, and thereupon the landlord, or his agent, is to have the option 
of purchase, the value to be settled by two referees, one for each party, or by 
an umpire named by the referees. This enactment is still in fortse. An 
extension, moreover, of the law in the same diK?ction was effected ^ 
Agricultural Holdings (England) Act, 1883 (46 & 47 Viet, c, 61), which 
contains (s. 34) the 4gllowing provision : — 

Where after the commencement of this Act a tenant affixes to his holding any engine, 
machinery, fencing, or other fixture, or erects any building for wliicii Iw is not, niider 
this Act or otherwise, entitled to compensation, and whi<th is not so amxeu or erected 
in pursuance of some obligation in that Ijehalf, or instead of some fixture or building 
belonging to the landlord, then such fixture or building shall he the property of and 
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be removable by tlie tenant before or within a reasonable time after the termination of 
the tenancy. 

Provided as follows : — 

1. Before the removal of any fixture or huHditig^ the tenant shall pay all rent owing 

by liim, and shall perform or satisfy all other his obligations to the landlord in rcsiioct 
to the holding ; ^ 

2. In the removal of any fixture or building, the tenant shall not do any avoidable 
damage to any other building or other part of the holding ; 

3. Immediately after the removal of any fixture or building the tenant shall make 

good all damage occasioned to any other building or other part of the holding hy the 
removal ; * • 

4. The tenant shall not remove any fixture or building without giving one mouth’s 
previous notice in writing to the landlord of the intention of the tenant to remove it ; 

6. At any time before the expiration of the notice of removal the landlord, by notice 
in writing given by him to the tenant, may elect to purchase any fixture or iJuildinir 
comprised in the notice of removal, and any fixture or building thus elected to be 
})ur^a8ed shall be left by the tenant, and shall become the property of the landlord 
who shall pay the tenant the fair value thereof to an incoming tenhnt of the holding ’ 
and any dilference as to the value shall be settled by a reference under this Act, as iii 
case of compensation (but without appeal). 

It will be observed that under this statute it is no longer necessary for 
a tenfeint to have the landlord’s consent to the erecfciop. of fixtures. It 
would seem that just as much as under the Act of 1875 (38 & 39 Viet, 
c. 92, s. 64) a landlord and tenant may contract themselveS out of this Act 
(see s. 55) in respect to fixtures. Further legislation, however, in regard 
to the whole subject of agricultural holdings is expected before long, and 
possibly this defect, if it be a defect, will be remedied. 

This Act only applies to holdings which are either wholly agricultural 
or wholly pastoral, or in part agricultural and as to the residue pastoral, 
or to such as are either wholly or in part cultivated as market gardens 
(s. 54); and to tenancies which are either for a term of^^ears, or for lives, 
or for lives and years, or from year to year (s. 61). 

Tifm for Bcnioval of Fixtures , — An important consideration in the 
removal by a tenant of fixtures — apart from contract or statute — is as tr 
the latitude in time allowed him for the purpose by the law. 

, The nature of a tenant’s interest — whether for a fixed term or o) 
uncertain duration — does not affect his right of removal, except in so fai 
as a tenant who has a term fixed should obviously have less indulgeiict 
than one who has an uncertain tenancy, and who therefore may be unpre 
par^d to remove his fixtures when it comes to an end (Amos and Ferard, 127) 

A general rule has therefore been laid down both in early and ii 
modern cases that a tenant for a fixed term must remove his fixture 
within that term, otherwke they become the property of the reversioner. 

The law has held that trade fixtures may be, at any time during tn 
limited interest which the owner of the lease may have, removed by nin 
yet, if he do not remove them during the l^e, he is held to have allowe 
them to pass to the owner of the reversion, because, and only because, the 
a.re a-ttached to his reversion; and if they are not removed, as the 
would have enabled the person to remove them during the lease, the 
must be considered to have returned at once and finally to the^o^uj 
of the reversion (per Lord Hatherley, Meux v. Jacoltsi 1875, L. K. / 

481). 

To remove fixtures after the term has expired will ordinarily anioi 
to a trespass {Jhidky v. Wa/rde, 1751, Amb. 113) ; for — , 

The tenant by the very act of annexing a chattel to the i 

it part of the reversioner’s property, and retains paly a qualified nguc 
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nameifi, that of redudxig it again to a chattel state within a certain time 
(Amoe and Ferard, pp. 129, 130). 

The time within which the tenant may remove fixtures is not extended 
l»y the mere retaining by him of possession after his term, even though he 
mav as a fact not have abandoned them {Uader v. Homwmi, 1858, 5 V. B. 
N. S. 546 ; Barffv. Ptobyn, 1894, 64 L J. Q. B. 557) ; but it has been said 
to continue during “such further period of possession by liim, as he holds 
the premises under a right still to consider himself as tenant ( JFeeion v. 
Woodcock, 1840, ?• Mee. & W. 14, 19, and Ex ‘park Brook, 1878, 10 Ch. D. 
100, 109), or as he holds over “in the ciapacity of a Uuiant” (jBo/ry v. 
Henderson, 1851, 17 Q. B. 574, 586), or during wliat has been called an 
“excrescence” on, or an “enlargement” of, the term {Maddntosh v. Trotter, 
1838,3 Mee. &W. 184; Ex park Stephens, 1877, 7 (’h. 1). 127). There 
seems to be considerable doubt as to what circumstances will bring a tenant 
within the extension of the term referred to in the aln^ve authorities. It 
is thought probably to apply to tenants at sulTerance ; but not where a 
tenancy has been determined by re-entry {Lender v. Horn wood, 1858, 5 C 
B. N. S. 546 ; Barffv, Prohyn, 1894, 64 L. J. Q. B. 557). 

It seems clear, too, that the right of removal will not exist where the 
tenant retains possession wrongfully, and the circumstance tliat the term 
may have come *to an end by forfeiture through his breach of covenant is 
immaterial (Amos and Ferard, 133, 137 ; M'mshall v. IJoyd, 1837, 2 Mee. & 
W. 450; Piujh v. Arton, 1869, L. 11.8 Kq. 626). iSo after a surrender of 
his interest he cannot remove fixtures (i)er Thesiger, in Ex park Brook, 
supra); but this does not a])ply ti) a purehaser or mortgagee of them iimlcr 
the tenant, who is allowed a reasonable time to sever tlniin after the 
surrender, even though he may have ex}>ressly undertaken to removt? them 
within a specified time after he has aequired them {Loudon and Westuduskr 
Loan Go, v. -D/'rtZf, 1859, 6 C. B. N, S. 798; Saint v, P’dlry, 1875, ].. K. 10 
Ex. 137). Where, moreover, the tenant instead of quitting at the end of his 
term holds over, not wrongfully, but under an agreement f(»r a fn^sh tenancy, 
the fixtures are considered as being demised to him along with the land, and 
his right of removal, in the absence of some expi’ess agreement, will acxjord- 
ingly be lost (see Shaiy \, Milliyan, 1857, 23 Boav. 419 : Thresher v. Eaft 
Londem Waterworks Co,, 1824, 2 Barn. & Cress. 608: 26 It. ]l. 486; noU« 
to Elwes V. Mau\ 2 Sm. L. C, at p. 213, 10th ed.). It is a not unuHual 
precaution to provide specially in leases, either for tin; removal of fixtures 
by the tenant, or for the landlord to take them at a valuation, in which 
latter alternative the tenant has a right of action to recover their value 
after the expiration of the term {Jhdlcn v. liunder, 18.’»4, 1 C. M. tk, B. 
266). ft is not luicommon, too, for a landlord to give *i licence to the 
tenant to leave fixtures behind to he taken by Ids successor ; but this, unless 
under seal, will not entitle the outgoing tenant to enter fcir the purpose of 
retaking possession of his fixtures after an incoming tenant luis entered on 
the premises {Roffey v. Henderson, 1851, 17 Q. B. 574). Jlus landlord, 
however, sometimes enters into a contract with the temant to allow liim to 
leave fixtures on the premises after the end of the term, w'ith a view' to 
their being taken by a successor or (if not so taken) renioved by the tenant , 
and such contract vjill bind him ev^en if not mtido in w- ritiiig ( TVtom/w v. 
Jenninys, 1896,66 L,J,Q,B, 5), • f e .x 

The general rule, that tenants must remove fixtures on or before the 
expiration of their terms, does not apply where their tciiaiicies or intenists 
are of an uncertain duration, €,g, tenancies for lives or at will {mo ChJdey 
Monek, 1866, L. R 1 Ex. 159, 164; Pugh v. Arton, 1869, L. K. 8 Ixp 
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626, 630 ; Ex parte Brook, 1878, 10 CL D. 100, 109). Nor does it apply 
where the articles sought to be removed by the tenant are in law really 
chattels (see ante) and not fixtures ( Wanehrough v. Maton, 1836, 4 Ad. h K. 
884); nor where a right to remove fixtures at the end of the term ili 
reserved by express agreement, for, even though no specified time be agreed 
upon within which to remove them after the expiration of the term, a 
reasonable time will be implied (Stamfeld v. Mayor of Portsmouth, 1858 
4 0. B. N. S. 120; Sumner v. Bromilow, 1865, 34 L. J. Q. B. 130). 

• • 

Effect of GoMract. — The effect of covenant, or contract, upon the law of 
fixtures, as between landlord and tenant, may be to vary it to any extent 
either by curtailing or by enlarging a tenant’s ordinary rights in the 
removal of fixtures, and this both as to what may be removed and as to 
the time of removal Some illusti*ations of the working of such special 
contracts are subjoined. Thus in Naylor v. Gollinge (1807, 1 Taun. 19 ; 9 R. R 
691), a covenant to yield up in repair “ the demised messuage and premises, 
and all erections and buildings then already erected and built, and also all 
other erections or buildings that might thereafter be erected and built in 
or upon the said premises,” was held to preclude the application of tlie 
ordinary rule as to the removal of trade fixtures, but not of articles in the 
nature of fixtures, but really chattels. In Martyr v. Bradley (1832, 9 Bing, 
24) a tenant was held to have deprived himself by covenant of his right to 
remove fixtures which he had substituted for others during the term. 
Dumergue v. Burnsey, 1863, 2 H. & C. 777, affords an instance of a tenant 
depriving himself by contract of his ordinary right to remove tenant’s 
fixtures during his term ; and in R, v. Topping, 1825, M‘Cle. & Yo. 544 ; 29 
E. E. 839, the right to remove both original and added fixtures was held 
for the same reason to have been lost. 

The covenants now spoken of are, of course, met with^in great variety. 
Thus, in some cases (e.g, Watson v. Lane, 1856, 11 Ex. Rep. 769) the cove- 
nant is to deliver up fixtures. In others it is only to deliver up a certain 
class of fixtures, leaving the tenant free to take the remainder. For illus- 
trations of this kind of covenant, the reader is referred to Foley v. Adikn- 
broohe, 1844, 13 Mee. & W. 174; Stansfeld v. Mayor of Portsmouth, 1858 . 
4 0. B. N. S. 120 ; Porter v. Drew^ 1880, 5 C. P. D. 143 ; Thomas v. Jcnnmjs, 
1896, 66 L J. Q, B. 5. Again, in Clark v. Crmmvshaw, 1832, 3 Barn, k 
Adol. 804, the lessor had an option to take all fixtures at a valuation ; and in 
Storer v. Hunter, 1824, 3 Barn. & Cress. 368, the contract was similar, but the 
lessor, instead of having an option, laid himself under an obligation to take 
them. In many cases the covenant specifies certain fixtures which are to 
be given up, and then uses “ general words.” If those specified are all oi 
an irremovable character, the rule of ejusdem generis will apply {Bislwp ^' 
Elliott, 1855, 11 Ex. Eep. 113) ; whilst, if this is not the case, the disability 
will extend, by force of the general words, to fixitures of all kinds ' 

Tnnidad Petroleum Co., 1868, 17 W. E. 163; Wilson y. Whateley, 18bU 
IJohn. & H. 436). 

The result of the decisions upon this branch of the subject may be sai 
generally, to be that notwithstanding that the property in question in , 
have belonged to the tenant, and whether it is permajiently fixed to 
freehold or not, it may stiU become irremovable, if, by*the interpretation 
the contract lietween himself and his landlord, it appears to have . 1 

templated by them that it should not be taken away at the expiraton 0 ^^ ^ 
term ; and that in interpreting such contracts, regard must be 
the subject-matter of the demise, a lease not being construed so as to 
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away Ae ordinary l^al rights of a tenant, unless such an intention is clearly 
apparent (Amos and Ferard, 155, citing Doc d Freehnd v. Burt, 1787, 1 T. E. 
701 ; 1 E. B. 367 ; Bishop v. Elliott, 1855, 11 Ex. Rep. 113; Bidder v. Trinidad 
Peti^eum Co., 1868, 17 W. E. 153; Beaufort {BuJee of) v. IkUes, 1862, 3 De 
G., F. & J* 381). On the other hand, powers of removal more extensive 
than those allowed by the ordinary law are sometimes given to the tenant 
by contract. Thus in London and South African Eiploration Co. v. l)e Beers 
Consolideded Mines, [1895] App. Cas. 451, where the lease gave a tenant all 
such improvements as should be capable of removtd without injury to the 
land itself, the tenant W’as held entitled to pull down and remove a brick 
building and materials, except the foundations which were below the surface 
of the soil. 

The term "improvements,” on which tliis case i)rincipally turned, 
is often found in the tenant's covenant to yield up in i*e]>air. As to the 
effect of its employment the reader should consult the following authorities : 
Penry v. Broion, 1818, 2 Stark. 403 ; 20 11. II. 705 ; Sunderland v. Anc/ow, 
1830, 3 Sim. 450 ; 30 E. E. 186 ; Martyr v. Bradley, 1832, 9 Ring. 24 ; UW 
v. Blakcway, 1841, 2 Man. & G. 729; Haslctt v. Burt, 1856, 18 (\ R. - 

Besides the restriction of a tenants riglits to remove fixtures arising 
from express contract, they may be rendered irreim)val)lc by his conduct (»r 
special ciraumstances of the case. Thus in Smith v. Bender, 1857, 27 
"'ll!! J. Ex. 83, a tenant was held debarred from removing n shed he had put 
up with the landlord’s permission, and constructed with his materials, not- 
withstanding the fact that he had used some of bis own materials also. In 
Fitzherhert v. Shaw, 1789, 1 Black. H. 258, and Heajf v. Barton, 1 852, 12 R. 
274, in which that decision was followed, the tenants were held to be pre- 
cluded from removing fixtures, which otherwise they would havtj ln'cn 
entitled to remove, on the princiiJe that new arningementH hud Ihhui 
entered into between the parties, the terms of which w'ere inconsistent w’ith 
such removal. 

The subject of fixtures in its most important aHj»ect, namely, as to their 
removability, has now, so far as its most salient features are concerned, been 
dealt with. It remains to notice shortly a few points connected with the 
disposition of fixtures, and of the land to w'hicli they are attached, ujion 
sale, mortgage, devise, bankruptcy, and execution. A few W(»rds are addtxi 
on the question of damages in relation to fixtures. 

(a) Sale. — Upon the sale of land or a house, there can be no doubt that, 
at common law, in the absence of some exi>res8ion in the coni ract showing 
or implying an intention to the contrary, all fixtures annexetl utUichcd 
thereto will pass to the purchaser {Colegrave \. JJuis Santos, 182o, 2 Ram. 
& Cresa 76; Goff v. Han^is, 1843, 5 Man. & G. 473). The most c(»m- 
mon instance of a "contrary intention” is wliere jiarticular fixtures, <ir 
fixtures of a particular class, are enumerated to the exclusion (4 otliers 
{Hare v. Horton, 1833, 5 Ram. & Adol. 715---a case of mortgage, but the 
principle is the same). And as regards dispositions oi proi)erty mode after 
the year 1881, it is now expressly enacted by the Conveyancing Act of that 
year (44 & 45 Viet. c. 41, a 6) that a conveyance of land, whether with 
houses or other buildings thereon or not, is to be deemed to include and tcj 
operate to convey, with the realty, all fixtures api^rUining oi*^reputc<l t<j 
appertain thereto, or at the time of conveyance enjoyed with, or reputed or 
known as part or parcel of, or appurtenant to, thi> same. But, m at 
common law, this is not to be the case if a cxmtrary intention appears from 
the instrument {ibid,, suba 4). 
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The. rale is the same whether the premises which are the subject of sale 
are freehold or leasehold {Meuon y. Jacobs, 1875, L. K. 7 H. L 481, per Lord 
Selbome). . 

Where fixtures are sold apart from the land to which they are annexed 
different considerations arise. The principal difficulty here is on the 
application of the Statute of Frauds, as modified by the ^le of Goods Act 
1893. It has been twice expressly decided that the sale of unsevered 
fixtures is not a sale of an interest in land within sec. 4 of the earlier 
statute fallen v. BuTvier, 1834, 1 C. M. & K. 266 ; Lee tv. Oaskell, 18f g, 
1 Q. B. I). 700). If the sale be by a tenant to his landlord, it only amounts 
to a contract to abandon his rights of removal ; if to a third person, the 
contract is merely to transfer those rights to him (see per Cockbiirn, C.J., 
Lee V. Gashell, supra). The authority just referred to also decides that the 
transaction is not a sale of “ goods, wares, or merchandises ” within the 17th 
section. This section, however, is now repealed by the Sale* of Goods Act 
(66 & 67 Viet. c. 71, s. 60), being- replaced by sec. 4 of that Act ; and the 
question now seems to turn entirely on the meaning of the words in the 
definition (in sec. 62) of “ goods,” which include all “ things attached to, or 
forming part of, the land, which are agreed to be severed before sale oi' under 
the contract of sale'* The definition is by no means clear, but it is conceived 
that there must be an actual agreement between the parties to sever the 
fixtures in order that they may fall within it ; and that the mere fact, for 
instance, that they are sold by a tenant to a stranger, to whom the fixtures 
in their unsevered state would be of no use, and who must therefore have 
contemplated severance by the contract, would not be sufficient. A sale of 
fixtures, again, to an incoming tenant, or to the landlord himself, would 
seem, in conformity with the old decisions, to be clearly not a sale of 
“ goods ” within the Act. It may be added that a contract to provide land 
with machinery or other fixtures to be attached to it is n8k a contract for 
the sale of goods, as the intention is not to make a sale of movable chattels, 
but to make improvements on the land, and the consideration to be ])ai(l is 
not for a transfer of chattels, but for work and labour done and materials 
furnished in adding something to the land {Clark v. Bulmer, 1843, 11 Mee. 
& W. 243 ; Benjamin on Sale, p. 108, 4th ed.). 

{b) Mortgage , — As in the case of sale, upon a mortgage of real property, 
in the absence of ah intention, express or implied (see Hare v. Eortiw, 
supra), to the contraiy, the fixtures annexed thereto will pass to the 
mortgagee, and form part of his security. This rule, as in the case of sale, 
and in a manner precisely similar (see supra), has been applied to mortgages 
made after the year 1881 by the Conveyancing Act, s. 6. It applies 
equally in mortgages of freeholds or leaseholds, and in those which are 
equitable equally with those which are legal, as where leases or title- 
deeds are deposited, with or without an accompanying iiiemoraiiduin 
{Ex parte Barclay, 1855, 5 De G., M. & G. 403 ; Williams v. Evans, 1856, if 
Beav. 239 ; Meux v. JacoU, 1875, L R. 7 H. L. 481). But when leasehold 
property is mortgaged by sub-demise, the ateolute property in the fixtures 
as separate chattels, with the right to remove and sell them, will not pass 
to the mortgagee, unless an intention to that effect appear in the ^lortgage 
{Southport and West Lanmshire Banking Co, v. ThomfsWi 1887, 37 
64). The rule, moreover, applies just as much to fixtures attached to 
land after Che mortgage as to those in existence at the time, and just 
much .to those attached for their more convenient user as to those put-up 
for the improvement of the inheritance {Cullwick v, Swindell, 1866, B. 1 f 
Eq. 249 ; Climie v. Wood, 1869, L. E. 4 Ex. 328). It follows that, wlieie 
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have been inortgageil, neither the inorl^gor, nor any peraon 
ckiming under him who may continue in }x>88ea8ion, is entitled to remove 
fixtures as against the mortg^eo (Hi^chman v. Walton, 1838, 4 Mee. & W. 
409). But if the mortgagor is i>ermitte<l by the mortgagee to deal with the 
property after the mortgage, by letting to a tenant, the mortgagee will 
lie presumed to liave acquiesccKl, and conscHjuently, if the tenant erect 
fixtures removable as between himself and his landlord, his claim to sever 
them will prevail as against the mortgagee {Sanders v. J)aHs, 1883, 16 
Q. R. D. 218). Similarly, if the mortgagor, being left in possession, ei*ects 
fixtures necessary for the ordinary conduct of his husiuess, and hires others 
on the terms that the owner shall k* frt'o to remove them when the jieriod 
of hiring has expired, the mortgagee will k» presumed to have assented, and 
consequently will not be allowed to claim them if they are removed before 
he takes possession {Goiujh v. Wml, [1894] 1 (^>. B. 713 ; CurnMand Union 
Banking Co. v. d^faryport HemntUe Iron ami Steel To., [1892] I Cli. 415), 
But this principle will not apply where the removal has taken place, notin 
the ordinary course of business by the mortgagor, and not with the inp";i*:j<l 
authority of the mortgagee, but expressly for the j>urpo8e of defeat ig his 
claim ijiuddersjidd Banking Co. v. Henry Lider A Son, [1895] 2 Ch. 273). 

The mortgage of fixtures apart from land fulls witliin the purview of 
the Bills of Sals Acts, and can only be touched on under this lieud. By the 
Act of 1878 (41 & 42 Viet. c. 31), it is jaovided (s. 4) that personal chattels 
include fixtures when se])arately assigned or charged, but not fixtures 
(except trade machinery as thereinafter defined) (set' s. 5) wluui assigned 
together with a frccli(»I<l or leasehold interest in any land or building to 
which they are afiixed. And (s. 7) no fixtures anj to he decmetl to Ixj 
separately assigned fir chargcMl by ivason only that they are assigned by 
scjiarate wonls, or that power is given to sever tliem from the, land or 
building to whiclf they are affixed without otherwise taking jiOHsesHion of, 
or dealing with, such land or liuilding, if by the same instrument any free- 
hold or leaseliold interest in the land or building is also conveyed or 
assigned to tlie same jierson. Moreover, where fixtures separately ossigmsi 
or charged arc attaclied to any land or house in substitution for any of the 
like fixtures specifically descrilied in the schedule to a hill of sale, tl>e 
provisions of the Act of 1882 (45 & 40 Viet. r. 43) are not to apjily (s. C) 
so far as they render all bills of sfile given liy way fif siM urity for the jiay- 
ment of money (s. 3) void (except as against the granUir) in resjiect of any 
personal chattels not s]>ecifically described (s. 4), and in respect of any 
personal chattels specifically descrikid, of which the grantor was not the 
true owner at the time of the execution of tlie bill of sale (s. 5). It must, 
however, be remembered that by the Act of 1878, s. 5, trade iruichinery, /or 
the purposes of the Act, is deemed to be personal chattfds, ami therefore not 
to be classed for those purposes with fixtures of other kinds ; trade mac’hinery 
being defined as **the machinery used in, or attached to, any factory or 
workshop [see the definition of these words in the section], exclusive of the 
fixed motive-powers, . . . the fixed-power machinery, . . . and the pipes 
for steam, gas, and water ” (see Machinkuv). 

(c) JDevise . — When land with fixtures annexed thereto is devised by will, 
the general rule is tl^at all the fixtures pass to the devisee, who, as between 
himself and the executor of the person who hai affixed them,/itands in 
exactly the same position as the heir {Norton v. Daskwo^, [1896] 2 Ch. 497 ; 
see ante). The purpose or intention of the annexation, which has been 
already referred to as important in deciding the question of removability, 
has been said to have peculiar force w'hen the case arises between executor 
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and devisee, inasmuch as the intention of making the annexation permanent 
is more easily inferred where the freehold is the property of the person 
making it than where it is the property of another person {ibid., per 
Chitty, J.). 

With regard to the devise of fixtures apart from land, it may be men- 
tioned that questions often arise in the construction of wills as to whether 
fixtures belonging to the testator have or have not passed by a particular 
bequest. The general rule may be said to be that by the use of words 
which are more apt to describe chattels, "furniture I' (-4/fe7iv. 

1728, Mob. 112), "household goods" (1 Eoper on Legcmes, 256, 257), 
" household furniture” {Finney v. Chrice, 1878, 10 Ch. D. 13), the fixtures 
vdll not pass. But the contrary may, of course, result by reason of special 
circumstances {ibid., per Jessel, M. R), the question being one of intention ; 
and where these exist fixtures may pass by the use of the term " household 
furniture ” {Baton v. Sheppard, 1839, 10 Sim. 186) or " effects” {Finder v. 
Finder, 1870, 18 W. R 309). Fixtures of a certain kind have also been held 
to pass by use of the expression "fixed furniture” {Birch v. Dawson, 1834. 
2 Ad. & E. 37). 

{d) Banknvpiey. — Upon the bankruptcy of a person in the possession 
of lands or tenements with fixtures annexed thereto, the fixtures removable 
by him are " property divisible amongst his creditors ” within sec. 44 of the 
Bankruptcy Act, 1883 (46 & 47 Viet. c. 52). This is by reason either of 
their being property belonging to the bankrupt, or of the right of severance 
being a capacity to exercise a power in respect of property which might 
have been exercised by the bankrupt. But fixtures are not " goods ” (which 
term, by s. 168, "includes all chattels personal”) within the reputed owner- 
ship clause of the 44th section ; for the possession of fixtures by a bankrupt 
is not a possession of them as goods and chattels, but as part of the land or 
buildings to which they are annexed {Ex parte Barclay, 1855, 5 De G., M. & G. 
403). Consequently, where the owner of an interest in land, whether for 
years or in fee, mortgages the land with (or without ; see ante) the fixtures, 
his trustee, upon bankruptcy supervening, cannot claim the latter as against 
the mortgagee on the ground of their being in the possession, order, or 
disposition of the bankrupt {ibid,). Tins, however, does not apply to articles 
in the nature of fixtures which (see ante) are really chattels {Horn v. Bahr. 
1808, 9 East, 215 ; 9 E. R 541 ; 2 Sm. L. G. 223, 10th ed). But the 
principle that fixtures are not goods within the reputed ownership clause 
applies none the less where they are dealt with separately from the land to 
which they belong {Whitmore v. Empson, 1856, 26 L. J. Ch. 364), though 
in that case, as already seen, the transaction falls within the Bills of S^e 
Acts, and requires registration for its validity. By the Act of 1878, s. 20 
— the repeal of this section by sec. 15 of the Act of 1882 has been held not 
to affect bills of sale given by way of absolute transfer {Swift v. Fanncll, 
1883, 24 Ch. D. 210)— chattels comprised in a duly registered bill of sale 
are not to be deemed within the reputed ownership clause ; so that, 
although for the purposes of the Act fixtures are chattels if separately 
assigned (s. 4), it would seem that they are still outside the reputed 
ownership clause, whether comprised in a registered document or not (see 
notes to Horn v. BaJeer, 2 Sm. Z. C. at p. 246). * 

Wherp the trustee of the bankrupt wishes to exercise the power now 
given to him to disclaim onerous leasehold property, special provision is 
made empowering the Court, upon his application for the necessary lo^e 
to disclaim, to make such orders with respect to fixtures as it thinks jast 
(46 & 47 Victf c, 52, s. 55, suba 3). But under this provision the same rule 
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as to removing fixtures will in general prevail as between the trustee and 
the landlord as would have prevailed in favour of the tenant in the ordinary 
course ; so that the landlord must either take over the fixtures at a valua- 
tion, or give the trustee a reasonable opportunity of removing them (In re 
ifmr, 1884, 13 Q. B. D. 738). 

(e) Execution , — Although the writ of fi, fa. (see Execution) is only 
available in general against personal chattels "(see Form of Writ in App. H 
to E. S. 0. 1883), fixtures may be said to form an exception to the rule, as 
although while# unsevered they are part of the realty, the power of con- 
verting them into personalty which the debtor, as has been seen, often 
possesses, forms a kind of property capable of being reached by that writ. 
That a tenant’s trade fixtures, for instance, can be so taken in execution 
admits of no doubt (PooZe’s case, 1703, 1 Salk. 368); and the same principle 
would apply where the fixtures having been put up for pur}) 08 es of 
agriculture of of ornament are within the rule as to removability which 
has already been discussed. But the power of the sheriff to take fixtures 
under this writ is strictly limited to cases where the debtor could have 
removed them himself ; so that where, for instance, the debtor is precluded 
from doing so by the terms of his lease (Dumcrguc v. Rumscy, 1863, 

2 H. & C. 77? ; Rkliardson v. Anlley, 1869, 38 L. .1. Ch. 508), or where the 
fixtures having been demised to him with the land, he has severed them 
unlawfully (Farrant v. Tlwmjpson, 1822, 5 Barn. <& Aid. 826; 24 E. E. 
571), they cannot be taken by this writ. Nor is the writ available in the 
case of fixtures on premises which are the freehold property of the debtor 
( Winn V. Ingilby, 1822, 5 Barn. & Aid. 625 ; 24 E. E. 503 ; Place v. Fagg^ 
1829, 4 Man. & Ey. 277). 

As to exemption of fixtures from distress, see Distress. It may l)e 
added that they are not “ goods ” (Go, LitL 145 h) which can be made the 
subject of replet^in (see Qibhs v. Cntilcshanky 1873, L. E. 8 C. B. 454). 

(/) Damages. — Actions in relation to fixtures may be brought either in 
contract or in tort. In tort, the two forms are trover and tresi)ass, the 
damages recovcralde in the two cases being different ; and though forms of 
action are no longer of importance, it is thought that the question of 
damages must still depend on the form in which an action in any partisular 
case before the Judicature Acts must have been brought. In the former 
action for fixtures which have been wrongfully removed, the plaintifl’ 
can only recover their value as chattels (Clarke v. Ilolford^ 1848, 2 Car. 
& Kir. 540 ; Mayne on Damages, p. 387, 5th ed.) ; whereas in the latter he 
can recover their actual value as fixtures in an unseverecl state (Thompson 
V. Pettitt, 1847, 10 Q. B. 101 ; Mayne, p. 407). In both actions, however, 
it is necessary to show that the fixtures have been disannexed before they are 
brought ( Wilde v. Waters, 1855, 16 C. B. 637 ; Amos and Ferard, 367), though 
this is not the case so far as concerns articles in the nature of fixtures, 
but really chattels by virtue of the annexation to the freehold being 
incomplete (Davis v. Jones, 1818, 2 Barn. & Aid. 165 ; 20 E. E. 396 ; Wans- 
hrough v. Maton, 1836, 4 Ad. & E. 884). Where, however, the fixtures are 
unsevered and the ground of complaint is interference by which their 
removal is preVented, an action on the case may be brought, and, as 
in conversion, thQ damages recoverable are the value of the fixtures as 
severed (London and Westminster Loan and Discount Co. v. J)rake, 1859, 
6 C. B. N. S. 798). The rule has been stated in a more expanded form by 
Hawkins, J., as follows : — ^that the amount of damages should be arrived at 
by ascertaining first of all what would be the value of the materials of the 
fixtures on the premises, when and as severed from the freehold for the 
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purpose of re-erecting them elsewhere — having regard to their age and 
cjondition — minus the cost of severing them (if severed by the de- 
fendants), and minus also the amount of the reasonable cost of making 
good, as far as possible, the damages and costs occasioned to the premises 
in severing the fixtures, storing the materials, carrying them away, and any 
permanent damage (if any) occasioned to the premises which cannot be 
made good {Thomas v. Jennings, 1896, 66 L. J. Q. B. 5). 

When the action for fixtures is brought in contract? as in the case of the 
breach of covenant to yield up the premises with the fixtfares in repah* 
between landlord arid tenant (see ante), the measure of damages is to bo 
ascertained by the ordinary rules (Mayne, pp. 10 seq,). On failure to 
observe a covenant to deliver up fixtures at the end of the term, the 
measure of damages has been decided to be the actual loss sustained by the 
landlord, and not necessarily the full value of the fixtures ( Watson v. Lane, 
1856, 11 Ex. Eep. 769). 

It may be added that when the remedy in damages is thought in- 
adequate, the wrongful removal of fixtures will, as an act of waste, be 
restrained, in a proper case, by injunction {Sunderland v. Newton, 1830, 
3 Sim. 450 ; 30 E. E. 186 ; Richardson v. Ardlcy, 1869, 38 L, J. Ch. 508) ; 
but this does not apply in the case of things in the nature of fixtures, 
but really chattels {Kimpton v. Eve, 1813, 2 Ves. & Bea. 349 ; 13 E. K. 
116). 

[Authorities. — ^Amos and Ferard, Law of Fiocturcs, 3rd ed., 1883, by 
Ferard and Eoberts ; Notes to Smith’s Leading Cases, vol. ii. pp. 183-222, 
10th ed., Elwes v. Maw ; Brown, Latv of Fixtures, 3rd ed., 1875.] 


Flag*! Law of.— See Affreightment; International Law. 


Plagf National. — On the union of England and Scotland, 
proclamation was issued in 1707, under the Act of Union, 6 Anne, c. 11, 
art. 1, conjoining the crosses of St. George and St. Andrew on the flag of 
the united nations. On the union with Ireland, proclamations were issued 
under 39 & 40 Geo. iii. c. 67, art. 1, establishing the union jack as the 
union flag, and declaring the ensigns and colours to be used on British 
merchant ships (St. E. & 0., Eev., voL i. p. 22). 

By Order in Council of 9th July 1864 (not made under statutory 
authority), the white ensign with the union jack was appointed for the 
Eoyal Navy; the blue ensign for ships commanded by officers of the 
Naval Eeserve, and having ten naval reservemen on board (Queen’s 
Eegulations, art. 40) ; and the red ensign for all other British ships and 
vessels. By the Merchant Shipping Colours Act, 1889 (52 & 53 Viet, 
c. 73, s. 1), the red ensign without any defacement or modification was 
declared the proper national colours for all British vessels, except Queen’s 
ships and ships or boats allowed imder warrant from the Queen or 
Admiralty to use other colours, e.g. Eoyal Yacht Clubs. 

This provision was repealed in 1894 and re-enacted as sec. 73 of the 
Merchant Shipping Act, 1894 (57 & 68 Viet. c. 60). Hecchant ships may 
also use thermion jack witti a white border as signal for a pilot. Use of 
any other colours subjects the master or the owner, if on board, to a fine 
not exceeding £500 (s. 78 (2)). 

British vessels, other than duly lettered, numbered, and registered fishing 
boats, must also, under penalty, show their colours on signal from a Queen s 
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ship and on entering or leaving a foreign port, and if OVfet 50 tons burden on 
entering or leaving a British port (57 & 68 Viet. c. 60, a 74). All the 
proclamations in force as to flags are printed in St. R. & 0., Rev., voL i. 
pp. 22—32, and the whole history of the subject is given in a Stationery 
Office paper — The Flags of all Nations. 


Flat.— In the ordinary use of the term a flat is a self-contained set 
ef rooms, structurally divided and separately owned or let from the rest of 
a building, which for the most part consists of other flats separated in like 
manner. Formerly a flat would commonly comprise an entire storey or 
floor, but the increased size of modem buildings has rendered this less 
usual. The word is one of popular use without any defined legal 
significance. 

Sometimes flats are separately owned, in which case they are practi- 
cally separate houses built one above the other. But in most cases the 
entire building is the property of one landlord, who lets the various flats 
separately, reserving accommodation for a resident porter or caretaker 
appointed bj himself. 

The legal position of the parties therefore largely depends upon the 
effect of thfe agreements of letting — which are if executory within the 
Statute of Frauds (s. 4) — according to the ordinary law of landlord and 
tenant. But in some matters, and especially where the question is one of 
implying grants or covenants, the Courts take cognisance of the peculiar cir- 
cumstances of buildings so divided. And if the extent of the premises passing 
under the grant of a flat were in dispute, a like regard would no doubt be had 
to its special conditions. For, as was said in an old case by way of illustration, 
it would be the greatest injustice to put the general construction of law on 
grants of the ^houses in tlie Adelphi, and to hold that they passed the 
warehouses and cellars underneath, it being notorious that these are held 
under distinct titles from the houses themselves {JJoc v. Burt, 1787, 1 T. R. 
701 1 E. K. 367). Other features requiring consideration are the rights of 
an occupier of a flat over portions of the builtiing not included in his 
demise, and his position as occupier, owner, or lodger, under the jqiecial 
categories adopted by certain statutes. 

Mutual Eights of Owners and Occupiers. — The owner of an upper storey, 
without any express grant, or enjoyment for any given time, has a right to 
the support of the lower storey {Humphries v. Brogden, 1850, 12 Q. B. 
739, per Lord Campbell, C.J., at p. 747). But tliis right, being an ease- 
ment, does not impose upon the owner of tlie lower storey the duty of 
actively maintaining such support, the rule being tliat he who uses an 
casement must repair. It does entitle the dominant owner to enter upon 
the servient tenement to do necessary repairs. And *!a tenant’s right to 
support from other property belonging to his lessor would seem to be 
subject to the same limit^ition as a rule, and in the absence of an express 
covenant to repair {Coleheck v. Girdlers* Co., 1876, 1 Q. B. D. 234). A 
covenant by the grantur or lessor to repair the subject-matter of an easement 
may, however, be implied from special circumstances, and it is possible that 
the difiiculties wd^ch a tenant of a flat in a large building would meet with 
in repairing the structural support of his flat may be held tq justify such 
an implication. The grounds of the decision in the case of Miller v. Han- 
cock, [1893] 2 Q. B. 177, seem to apply in many respects to a tenant's 
right to support. 

In that case the plaintiff, while visiting a house divided into flats on 
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a matter of bueiness with one of the tenants, fell and was injured owing to 
the defective condition of the main staircase, of which no mention was 
made in the a^eements of letting. He was held entitled to recover 
against the landlord on the ground that, inasmuch as the staircase was 
essential to the enjoyment of the flats, and under the control of the land- 
lord, there was an implied undertaking by him to keep it reasonably safe 
for the use, both of the tenants and of those who would necessarily use it 
in the course of business with them. A mere licence, however, to the 
tenants to use a part of the building not essential to the enjoyment of thdr 
flats would not involve such a liability {Ivay v. Hedges, 1882, 9 Q. B. D. 80). 

Where by his lease a tenant of upper rooms was entitled to use a stair- 
case in common with other tenants, and the landlord without his knowledge 
removed it in part, substituting a less convenient staircase, a mandatory 
injunction compelling its reinstatement was granted to the lessee on motion 
before trial {Allport v. Securities Corporation, 1895, 64 L. J. Ch. 491). 

On the other hand, if a tenancy is entered into upon the footing that 
machinery or apparatus is to be employed for the common use of the 
various flats, a tenant must take the burden of accidental injury with tlie 
benefit. In Anderson v. OppcnJicimcr, 1880, 5 Q. B. D. 60?, the various 
floors were supplied with water from a cistern at the top of the building. 
The bursting of a pipe on the first floor injured goods stored in the base- 
ment. It was held that in the absence of negligence on the part of the 
landlord, the lessee of the basement could not recover against him. If 
there had been a breach of his covenant for quiet enjoyment, it resulted 
from acts done before the demise, while the storage of water in the cistern, 
being for the benefit of the plaintiff among others, was not at the peril of 
the landlord (see Carstairs v. Taylor, 1871, L. It 6 Ex. 217). But where 
similar injury is suttered through an overflow of water caused by the 
negligence of another tenant, an action lies against the wrong-doer. And 
for the negligence of a servant acting within the scope of his employment, 
or incidentally thereto, the master is liable (JRnddiman v. Smith, 1889, 
60 L. T. 708 ; Stevens v. Woodward, 1881, 6 Q. B. D. 318). 

Where the agreements of letting are in a common form, an obligation on 
the part of the landlord may in some cases be implied not to depart from 
the scheme of the building thereby indicated. Thus where they were only 
applicable to residential flats, he was restrained at the suit of a tenant 
from converting during the tenancy a large part of tlie building into a clul) 
{Hudson V. Cripps, [1896] 1 Ch. 265). 

A contract by the landlord for the appointment and attendance of a 
porter will not be specifically enforced, the tenants' only remedy being in 
damages {Ryany. Mutual Tontine Association, [1893] 1 Ch. 116). And the 
gi'anting of an injunction to restrain a nuisance created by another tenant’s 
unreasonable use of his flat, is a matter of discretion {Jenkins v. Jackson, 
1888, 40 Ch. D. 71). 

If a flat should be entirely destroyed by fire, a tenant who. has entered 
into an express and unqualified covenant or agi'eement to pay rent will be 
held to his contract, and remain liable imtil the expiration of his tenancy. 
Ill the absence of such contract, it was ai'gued in a leading case that 
tenants from year to year of a second floor were not liabj^for use and occu- 
pation after ^it was burnt aut, inasmuch as the liability of the tenant of 
an entire house arose from his continued enjoyment of the land, which 
these tenants bad not. But the claim was held good, and the tenants wert? 
said to have a subsisting interest which would entitle them, in case of re- 
building, to re-enter {Izon v. Gorton, 1839, 6 Bing. N. G. 601; cp. Packer v. 
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1841, 1 Q. B, 421). A tenant should therefore be <»reful to {provide 
agamst such a contingency in the agreement of letting. 

f Bates and Taxes. — A tenant of a flat has generally the exclusive occu- 
pation by the terms of his tenancy, and is rateable to the poor-rate (B. v. 
St. George's Uniony 1871, L. K 7 Q. B. 90). The house tax, on the other 
hand, is payable by the owner or landlord where he resides within the 
limits of the collector. Otherwise, or in case of default in payment for 
twenty days, it may be levied on the actual occupiers, and deducted by 
thfem from theif next payment of rent (48 Geo. iii. c. 55, Sched. B, rules 6 
and 14). Such tax is levied only on dwelling-houses, and in assessing their 
value, flats, unoccupied or occupied solely for business or professional pur- 
poses, are to be exempted (Customs Act, 1878, 41 Viet. c. 15, s. 13). 
Whether a landlord who retains (otherwise than as a caretaker) and 
occupies a portion of the building himself can claim the benefit of this 
enactment, which deals only with buildings “divided into, and let in, 
different tenements,” is doubtful, judicial opinions being at variance (see 
Hoddinot v. Home and Colonial Stores^ [1896] 1 Q. B. 169). 

Agreements in leases as to the payment of rates and taxes l>y the 
respective parties have been discussed under the title Bear and Pay. 

Lodgers' Goods Protection Act, 1871. — How far a tenant of a residential 
flat may be Considered a “lodger” within the meaning of this Act is a 
question hitherto not decided. The test of such claims is the amount of 
control exercised by the landlord over the demised premises. In the case 
of a flat this would in most cases depend entirely upon the agi’eements of 
letting. Where these provide for the entry by tlie landlord in certain 
specified events, it would seem difficult to contend that the tenant is a lodger 
even within the liberal interpretation appropriate to a remedial Act (see 
B. V. St. George's Union, supra, and Distress ; Lodger). 

[Authority. — See Clode, Tenement Houses and Flats.'] 


Fleet Prison, Marriages and Registers. — The 

prison is said to have dated from Norman times. For some particulars 
as to the history of the building and of the site, see London : Past^ and 
Present, by Wheatley and Cunningham, s.v. It seems never to have 
been a penal establishment of the ordinary kind, but to have received 
special prisoners, such^ as debtors, those committed for contempt of 
court, etc. Little is known of the gaol in early times ; with its latest form 
Dickens has made us familiar in Pickwick and Little Dorrit. The 
scandals, which form the bulk of the details concerning this place that have 
come down to us, are only a sample of the general state of our prison 
system, which has only been sensibly reformed within the last hundred 
years. After many legislative vicissitudes the prison was abolished by 
5 & 6 Viet. c. 22. 

The origin of Fleet Marriages seems to have been as follows : — At 
common law neither priest nor banns nor a licence were necessary to the 
validity of a marriage , and in the course of time, especially in London, 
clandestine marriages became frequent in certain notorious churches and 
chapels “ exempted^ from the visitation of the Ordinary, the ministers of , 
which churches did usually marry without* licence or bapns ” (Burn, 
History of Fleet Marriages,2nA ed.,1834,— a learned work of research, which 
niay be consulted generally on this subject). In 1686 the Commissioners 
for Ecclesiastical Causes suspended the Rector of St. James’s, Duke’s Place, 
for practices of this sort, — a proceeding which seems to have been widely 
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known. “ It may fairly be cx)njectured,” says Mr. Bum, " that when the 
practice of clandestine marriages at Duke’s Place and Trinity Minories was 
checked by ” the Order of the Commissioners (1 Compton, 94) “ and the 
suspension of Mr. Elliott, it was taken up by certain real and pretended 
clergymen in and about the prisons — ^not, however, on account of any real 
privilege and exemption attaching to these prisons, for the marriages were 
not even confined to the Eules of the Fleet,” i,e, the immediate neighbour- 
hood which some prisoners were allowed to frequent, but were performed 
sometimes at the villages adjacent, but because these Fleet parsons w%re 
generally prisoners enjoying the Eules of the Fleet, and had neither 
liberty, money, nor credit to lose by any proceedings the bishop might 
institute against them.” According to the same authority, the earliest 
recorded Fleet marriage took place in 1613; the earliest recorded in a 
Fleet register took place in 1674, and there is nothing clandestine about 
that or those registered in that particular volume. It was only about the 
date of the Commissioners’ Order that Fleet marriages began to be 
clandestine, for the dates given in the Fleet registers, with the ex- 
ception of that just mentioned, all commence about the date of tlie 
Order — after which, of course, marriages without banns ov licence could 
not safely be celebrated in ordinary places of worship. Statutes dealing 
with the mischief are 6 & 7 Will. iii. c. 7 and 7 & 8 Will. iii. c. 35, 
10 Anne, c. 19, s. 176. The early, ix. the regular. Fleet weddings were 
performed in the prison chapel, but as the practice extended it was found 
more convenient to have other places within the Eules . . . and thereupon 
many of the Fleet parsons and tavern-keepers in the neighbourhood fitted 
up a room in their respective lodgings or houses as a chapel,” and hence 
the numberless iniquities (for which, see Burn, passim). The marriages, 
though “ irregular,” continued valid and indissoluble till the whole system 
was swept away by Lord Hardwicke’s Act in 1753, 26 Greo. II. c. 33. It 
took effect from March 25, 1754, and the last Fleet marriage took place on 
the day before, when a great many couples were united. [“ We still have 
a species of Fleet parson left,” says Mr. Burn in 1834, “ in the person of 
the Eev. David Lang of Gretna Green, where clandestine marriages may 
still^e solemnised, but not at so small a charge as the cheap weddings of 
the Fleet.”] 

The Meet Eegisters consist of “about two or three hundred large 
registers” and a thousand or more rough or “ pocket ” books. By 1821 
they had come into private hands, from which they were purchased by the 
Government, who consigned them to the Eegistry of the Consistory Court of 
London, whence they passed to the Eegistrar-General by virtue of 3 & 4 
Viet. c. 92. The dates of these range from 1686 to 1754. Others may 
possibly be still in private hands. 

The practical importance of their records obviously diminishes as time 
goes on, but there is always a possibility of any entry being tendered as 
evidence. The practice of the Courts has varied with regard to theij* 
reception. At &st they seem to have let them in. Lord Hardwicke 
was, perhaps, the first to reject them absolutely. Lord ^enyon at first 
expressed doubt, but “ was inclined to think that in a Pedigree case they 
were admissible” {Lawreinxe v, Bvxon, 1792, 1 Peat. *185), finally 
rejected thqm altogether ^Eeed v. Passer, 1794, iUd, 303; 1 Esp. 212^ 
there is an important contradiction between the two reports, 3 E. E. 696). 
“ I give no opinion that the Fleet Eegister is evidence, as a register. But 1 
am not prepared to say it may not be received as evidence of a fact, and i 
can suppose a case in which such evidence might be received” 
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Eldon, 0., in LhyA y. Pamifigliam, 1809, 16 Ves. 69, 14 R R 228). He 
suggested that it might be admitted as “a declaration under the hand 
of the party.” It may be taken that these documents would not be 
admitted now (see Taylor on Evidence, s. 1592 n). 


Flints-— In Tucker v. Huger, 1883, 8 App. Cas. 508, it was held 
that it was a reasonable a^icultural custom for the tenant of a farm to 
sell for his owif benefit flints turned up in the ordinary course of good 
husbandry, even though flints might be included in the “mines and 
minerals ” reserved by the lease to the landlord. As to obtaining flints for 
the repair of highways, see Highways. 


Floating Security.— “A floating security is an equitable 
charge on the assets for the time being of a going concern. It attaches to 
the subject charged in the varying condition in which it happens be 
from time to time. It is of the essence of such a charge that it remains 
dormant until, the undertaking charged ceases to he a going concern, or 
until the person in whose favour the charge is created intervenes. His 
right to intervene may, of course, be suspended by agreement. But if 
there is no agreement for suspension, he may exercise his right whenever 
he pleases after default ” (per Lord Macnaghten in Government Stock, etc., 
Co, V. Manila Rwy, Go., [1897] App. Cas. 81, 86 ; and see Florence Land and 
PuUic Works Co., 1878, 10 Ch. D. 530, 541 ; Colonial Trusts Corporation, 
1879, 16 Ch. D. 465 ; Poison x.^Smith, [1895] 1 Ch. 118 ; 1 Palmer, Co. Prec., 
6th ed., 614, and article Debenture, vol. iv. p. 142). 

The terms “Routing security ” and “ floating charge ” are synonymous 
(1 Palmer, 631, 670). Both of them have for many years been in common 
use in financial and mercantile circles, and have been adopted by lawyers 
and received judicial recognition. The term “floating charge” has 
recently been acknowledged by the Legislature as having a defined legal 
meaning (see Preferential Payments in Bankruptcy Amendment Act, 1897 
(60 & 61 Viet. c. 19), referred to at the end of this article). It has been 
suggested that the terms had a trans-Atlantic origin; but they arc 
generally used in connection with debentures, whicli are more or less of 
a novelty in America (see American Securities). A floating security has, 
however, been given by an individual trader (see Tailhy v. Official Receiver, 
1888, 13 App. Cas. 523, 541). 

The earlier e(.Utions of the standard English hooks on conveyancing 
were mostly written before the passing of the Companies Act, 1862, and 
therefore it is not surprising that they omitted forms of debentures. But 
the third edition of the second volume of Davidson’s Conveyancing (pub- 
lished in 1869) contained a precedent of a mortgage debenture of a limited 
company. In this form the company is made to charge its undertaking 
and present and future property, but so that the charge created “ may be a 
floating security, %VLQ\i hindering any sale, exchange, or lease of the said lands 
or any part thereof, or the receipt or payment of any moneys, or any other 
dealings in the coutse of the business of the said company, but attaching to 
the premises leased, and the proceeds of any bale or exchange, and the 
lands or other property purchased therewith, or with any moneys of the 
company.” At page 1225 of the same book there is a note “ as to the 
insertion of a clause making the debenture a floating security,” which says 
that “although the objects of the company comprise the buying and selling 
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of land, it is not necessarily ultra vires, or a breach of trust on the part 
of the directors to issue debentures, charging all the property of the 
company, although their effect may be to hamper the operations of the 
company, by rendering the concurrence of the debenture-holders necessary in 
all dealings with the land {In re Marine Mansions Co,, 1868, L R. 4 !]^. 601). 
Where, however, the operations of the company comprise dealings in land, 
it may be desirable, in order to obviate the inconvenience just referred to, 
that the debentures should (as in the precedent in the text) contain a 
clause making them operate as floating securities only. *But some ca/e is 
requisite in framing a debenture in this form, in order to avoid letting 
in the claims of subsequent mortgagees or general creditors”; and the 
authors refer to Wickham v. New Brunswick, etc., Rwy. Go,, 1865, L. R. 1 
P. C. 64. The debentures in the last case did not expressly state that they 
were a floating security or charge, but they contained words to prevent any 
restriction on the company's power to sell or appropriate its lands. Later 
cases establish that the actual use of the words “floating security” or 
“floating charge” is unnecessary, and tend to show that where all the 
property of the company is charged the security will if possible be held to 
be a floating one (see Florence Land Co,, 1878, 10 Ch. D. 530 ; Colonial 
Trusts Corporation, 1879, 15 Ch. 13. 707). In neither of these cases did the 
debentures refer in terms to their being only floating securfties or charges. 
The debentures in fact were bare charges on all the companies' assets, and the 
two cases are strong authorities to show how expedient it is to expressly 
state that a debenture is not to be a floating security when that is the 
intention of the parties and all the company's property is charged. Even 
before these cases had been decided, the first edition of Palmer’s Company 
Precedents (published in 1877) had given to the profession a form of 
mortgage debenture which was not described in terms as ^ floating security 
or charge, but which gave the company the power of dealing with the 
assets charged, which is an essential of what is now known as a floating 
security — that is to say the form contains a provision that notwithstanding 
the charge created the CQin})any shall, until one of certain events happens, 
“ be at lil)erty, in the course of its business and for the purpose of con- 
tinfiing and carrying on the same, to use, employ, sell, lease, exchange, or 
otherwise deal with all or any i)art of the said property.” But Mr. 
Palmer takes care “ to avoid letting in the claims of subsequent mortgagees ” 
by adding a clause, which has since come into very general use, that 
“ nothing herein contained shall be taken to authorise the creation of any 
mortgage or charge of or upon the said property, or any part thereof, 
having priority over the said charge.” As to the effect of omitting such a 
clause, see WheaMey v. Silkstone, etc., Co,, 1886, 29 Ch. D. 715 ; and as to its 
operation, when inserted, see English and Scottish, etc,. Trust v. Bnintcnh 
[1892] 2 Q. B. 1 ; Brunton v. Electrical Engineering Corporation, [1892] 1 
Ch. 434, and other cases cited in 2 Palmer, 403). 

Fashions, however, change, even in company drafting. In 1878, when 
sitting in the Court of Appeal on the hearing of Florence Land Co, {vbi 
supra), Jessel, M. R., practically described a floating charge — though he 
did not so call what he defined — as “ a charge on the property of the com- 
pany” which is “ subject to the powers of the direetDrs to carry on the 
business, a^ld to let, sell,* or mortgage as they think fit in the ordinary 
course of business, until the creditor in some way or other interferes’ 
(10 Ch. D. 541). And in 1879, in Colonial Tmsts Corporation {ubi supra), the 
same judge gives judicial recognition to the term “ floating security,” while 
counsel arguing before him speak of the debentures as a “|pating charge. 
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After ibis recognition of the terms, one is not surprised to find that Mr. 
Palmer> in his second edition of Company Precedents (published in 1881), 
makes his form of mortgage debenture state that the charge thereby created 
“ shall be a floating security.” He does not, however, entirely rely on this 
term, for he proceeds to provide expressly that the company may in the 
course of business deal with the property charged, and he retains the clause 
prohibiting mortgages or charges which are to take priority. The same 
learned author now considers that “ the meaning of a floating charge or 
secutity is well settled,” and his more recent forms simply state that the 
charge given “ is to be a floating security, but so that the coinimny is not to 
be at liberty to create any mortgage or charge [on its freehold and leasehold 
land] in priority to the said debentures ” (1 Palmer, 6th ed., 670, jmblished 
in 1895). The principal reported decisions which justify the statement 
that the meaning of the term is settled are refen^ed to under the title 
Debenture. 

The Act of 1897, mentioned alx)ve, contains the following provisions: — 
(s. 2) “ In the winding up of any company under the Companies Act, 1862, 
and the Acts amending the same, the debts mentioned in sec. 1 of the 
Preferential Payinents in Bankruptcy Act, 1888, shall, so far as the assets of 
the company available for payment of general creditors may be insufticient 
to meet them, Have priority over the claims of holders of debentures or 
debenture stock under any floating charge (*reate<l by such company, and 
shall be paid accordingly out of any ])roperty comprised in or subject to 
such charge.” (s. 3) “ In case a receiver is appointed on behalf of the 
holders of any debentures or debenture stock of a company secured by 
a floating charge, or in case possession is taken by or on behalf of sucli 
detenture-holders of any property comprised in or subject to such charge, 
then and in either jof such cases, if the company is not at the time in course 
of teing wound up, the debts mentioned in sec. 1 of the said Pi-eferential 
Payments Act shall be paid forthwith out of any assets coming to the 
hands of the receiver, or other person takiiig i)OSHe8sion as aforesaid, in 
priority to any claim for principal or interest in re8])ect of such debentures 
or debenture stock. And the periods of time mentioned in the said Act 
sliall be reckoned from the date of the a])pointment of the receiver »v 
possession being taken as aforesaid, as the case may be. But any payments 
made under this section shall be recouped, as far as may be, out of the 
assets of the company available for payment of general cietlitors.” 

[Av.th'Oritiex — ^All the principal authorities are mentioned in the text, 
and in the bibliography to the article Debenture, vol. iv. p. 153.] 


FlOggfing'. — See Whipping. 


Floods; FlOOdg'ateS. — l. There are no public general statutes 
dealing with the prevention of floods except the Statutes of Sewers, which 
provide for the cr^a^tion of commissioners for the protection and drainage of 
lands liable to flooding from sea-water or land-water (see Sew,krs). In 
London provision is ni^de by a local Act of 1879 (42 & 43 Viet. c. cxcviii). 

2. The nature and extent of the civil liability for damage claused by 
floods has been the subject of much litigation. The liability varies, according 
3<s the water which causes damage (1) does or does not flow in a defined 
channel, above or below the surface ; (2) was or was not artificially brought 
on to the land from which it escapes and causes damage. 
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In the case of natural watercourses, the superior proprietor is under 
no liability at common law to the inferior proprietor to take any precautions 
to prevent floods. 

In the case of artificial watercourses, the rights of the adjoining owners 
depend solely on contract, or grant, or prescription (as to which see Simpson 
V. OodmaTwhester Corporatimi, [1897] App. Cas 696), and an owner is 
entitled to keep flood-water off his own lands as best he can, regardless 
of the effect on his neighbours, so long as he does not interfere with any 
natural outlet for the water (Nield v. Z. & N.^W, JRwy,Xlo,y 1874, L. E. 10 
Ex. 4). But when the water is once on, he cannot turn it off on to Ids 
neightour {Whalley v. Z. & Y. Rwy, Co,, 1884, Q. B. D. 131); and where 
artificial erections on land divert water on to the land of another, this is 
not regarded as natural user, and the owner of the erection is liable for 
damage by the water diverted (Herdrmn v. N, E, Rwy, Go,, 1876, 2 Ch. D. 
692). 

The question of flooding from subterranean watercourses arises equally 
with reference to mines and drains. The owners of upper mines are not 
liable to owners of lower mines for flooding caused by the escape of water 
from the upper strata by the natural course of drainage, but in consequence 
of proper mining operations in the upper strata ( Williamson v. Waddell, 
1876, 2 App. Cas. 95). But where mining operations involve the pumping 
up of water from a lower to a higher level, and consequent damage by 
percolation, or the letting a stream into a lower mine, they are not regarded 
as the natural and ordinary uses of land for mining, and expose tlie 
operator to liability for any flooding to lower mines thereby caused (Raird v. 
Williamson, 1864, 15 C. B. N. S. 376 ; Fletcher v. Smith, 1877, 2 App. Cas. 
781; Crompton v. Lea, 1874, L. E. 19Eq. 115; Young y, Bankier Mstillw^ 
Co,, [1893] App. Cas. 691). , 

When water or any other mischievous agency is brought by any ])erson 
on to his land for his own purposes, he must keep it there, and if it escapes 
and floods the lands of others, he is liable for the damage done, even in 
the absence of negligence, unless he acted under statutory authority {Rylamh 
V. Fletcher, 1868, L. K. 3 H. L. 330; Geddis v. Bann Corvservators, 187lS, 
3 App. Cas. 430, 431). The act of God or the Queen's enemies, e.y. an 
unprecedented flood or acts of war, is also a defence in such a case 
(Nicholls V. Morsland, 1875, L. E. 10 Ex. 255; 2 Ex. D. 1; Boxy, Juhh, 
1879, 4 Ex. I). 76). Negligence must be shown where the authority for 
collecting the water is statutory : e,y, where the main of a water company 
or a public sewer bursts, owing to negligence in construction or mainten- 
ance (Green v. Chelsea Waterworks, 1895, 70 L. T. 547). 

The whole subject of civil liability for flood is fully and exhaustively 
discussed in Beven on Ncgligenee, 2nd ed., bk. ii. c. 4, “ Sewer,” p. 449, bk. iii- 
c. 2, “ Water and Watercourses.” 

The Malicious Damage Act, 1861, furnishes four classes of offences witn 
respect to floodgates, sluices, etc. 

Two are felonies : (1) Unlawfully and maliciously destroying floodgates 
in a harbour, port, dock, reservoir, or on or belonging to a navigable river 
(24 & 25 Viet. c. 97, s. 36). (2) Unlawfully and maliciously opening or 
drawing up a floodgate or sluice on a navigable rivdr or canal, with intent 
to prevent or obstruct the construction, maintenance, or carrying on the 
navigation (s. 31). 

Two are misdemeanours : (3) Unlawfully and maliciously destroying tnc 
dam or floodgate of a mill-pond, reservoir, or pool (s. 32). (4) Unlawful) ^ 
etc., destroying the dam, or floodgate, or sluice of a fish-pond, or priva e 
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water, or water in. which there is a private fishing, with intent to take 
or destroy the fish (s. 32 ; 36 & 37 Viet. c. 71, s. 13). 

The punishment is penal servitude for three to seven years (or, in the 
case of the first felony, for life), or imprisonment with or without hard 
labour for not over two years. Males under sixteen may also lie sentenced 
to whipping. 

In the case of a right, by grant or prescription, to send down water or 
sewage over, under, or past the land of another, the amount to be sent is 
usually limited, an^ if it is exceeded, the owner of the servient tenement is 
entitled to stop the passage of any water till the owner of the dominant 
tenement restricts his user within its proper limits {CawhfM v. Btmell, 
1856, 26 L. J. Ex. 34). 

The obligation to keep up artificial banks and walls, so as to keep fresh 
or salt water out of the lands of others, rests on (*.ontract or prescription, or 
the provisions of*a commission of sewers (Hudson y. TaJbor, 1876, 2 Q. B. 1). 
290 ; Nitro-jphospliate and Odanis Chemical Manure Co, v. London and St. 
Katharines Dock Co., 1878, 9 Ch. D. 503 ; Fobbing Level Commissioners v. R., 
1886, 11 App. Cas. 449, and the authorities there cited). 

It is said to be the prerogative and duty of the Crown to maintain the 
realm against ifiroads of the sea, by maintaining natural or erecting 
artificial banks v. Tomline, 1880, 14 Ch. D. 58; West Norfolk 

Farmers' Mamtre Co. v. Archdale, 1886, 16 Q. B. D. 754). 

The case of a nuisance by flooding caused by the insuflSciency of 
sewers or drains, made by or vested in a puldic authority, appears to impose 
no liability on the public body in the absence of negligence in their con- 
struction or maintenance (Stretton's Derby Brewery Go. v. Derby, Mayor, 
etc., [1894] 1 Ch. 431 ; Robinson v. Worldnyton, Mayor, etc., [1897] 
1 Q. B. 619 ; Peebles v. Os^valdtwistle Urb. Dist. Council, [1897] 1 Q. B. 625); 
Whitfield Y. Bishoj% Auckland Urb. Dist. Council, [1897] 14 T. L. R). 


Flotsam, Jetsam, and Lagan. — These are the names for 
various kinds of wreck (though not wreck proper, q.v.) found at sea. 
“ Flotsam is when a ship is sunk or otherwise perished and the goods float 
upon the sea ; jetsam is when the ship is in danger of being sunk, and to 
lighten the ship the goods are cast into the sea, and afterwards, notwith- 
standing, the ship perish ” (Blackstone’s definition is, “ where goods are cast 
into the sea and sink and remain under water,” i. Com. 305 (1841)) ; “ lagan, 
vel potius ligan, is when the goods which are so cast into the sea and after- 
wards the ship perishes, such goods that are so heavy that they sink to the 
bottom, and the mariners to the intent to have them again tie to them a 
buoy or cask or such other thing that will not sink, so that they may find 
them again. None of these goods which are so called are called wreck so 
long as they remain in or upon the sea ; but if any of them by the sea be 
put upon the land, then they shall be said wreck. Nothing shall be said to 
be wreccum maris but such goods as are cast or left upon the land ” (Sir 
Henry Constable's case, 1599, 5 Co. Eep. 106). Hale states the law in the 
same way : “ They are not wreck of the sea [^.e. wreck proper] but of another 
nature, neither do they pass by grant of wreccum maris \R. v. Forty-Nine 
Casks of Brandy, 183fe* 3 Hag. Adm. 257 ; R. v. Two Casks of Tallow, 1837, 
ibid. 294] ... but they are styled adventuroe rmris. And as they are of 
another nature so they are of another cognisance or jurisdiction, viz. the 
Admiral’s [see Admiralty]. These and other sea estrayes if they are taken 
up in a wide ocean belong to the taker of them if the owner cannot be 
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known. But if they are taken up within the narrow seas that do belong to 
the king, or in any haven, port, or creek, or arm of the sea, they do prirnd 
facie and of common right belong to the king, in case where the 8hi]> 
perisheth or the owner cannot be known. . . . But if the owner can bo 
known he ought to have his goods again, for the casting them overboard is 
not a loss of his property [if he claims them within a year and a dav, 
per Sir L. Jenkins, IJfc, i. 89]. ... A subject may be entitled to these cul'mil 
tuTce marie as he may be entitled to wreck, viz. by charter or by prescription 
\e,g, Ix)rd Warden of Cinque Ports, Lord Warden and Admi(fal of Cinque 
v. King in hie Office of Admiralty, 1831, 2 Hag. Adrn. 438]. And it is agreed 
in the case of Sir Henry Constahle that a man may have flotsam, etc., by 
prescription between high water and low water mark. Some of the West 
country prescribe to have it as far as they can see a Humber barrel. And 
much more may it be had by prescription in an arm of the sea ; accordingly 
the barons of Berkeley have ever had it in the river Severn over against 
their barony. These liberties of wreck, flotsam, etc., may be parcel of or 
belonging to a hundred or manor'' (De Jure Marie, ch. vii. ; Moore, Foreshore, 
410, 411). The right to wreck or flotsam in a manor is a presumption that 
the shore belongs to the, grantee of them (see Porkshore). Flotsam, 
jetsam, and lagan are now included in the term “ wreck ” In the Merchant 
Shipping Act, 1894, and are therefore for most purposes equi valent to wreck 
(s. 510). See Wreck. 


Flowers.— See Larceny; Malicious Damage. 

Plowing Water.— See Water. 


F. O. B. — These letters in a contract of sale relating to goods which 
are to bo sent by sea denote that the goods are sold at a price which 
includes the cost of delivery on board the ship. Under such a contract the 
goods are at the buyer's risk directly they are shipped, and he pays the 
freight and insurance upon their carriage (Inglie v. Stock, 1885, 10 App. 
Cas. 263), which under a c. f i, contract (q.v,) are included in the price. 
The property in the goods shipped under such a contract passes to the 
buyer upon shipment, whether the ship be a general or a chartered one 
{Cowaqjee v. Thompson, 1845, 5 Moo. P. C. 173 ; Browne v. Hare, 1858, 3 H. 
& N. 485, and 4 ihid, 822 ; Ex parte Roeercar China Clay Co,, 1879, 11 
Ch. D. 560) ; though until they are actually delivered into the possession 
of the buyer or his agents the seller can stop them in transitu {q,v, and ibid). 
It has been held that by the usage of a particular trade warrants for goods 
deliverable/, o, b. to a buyer or his assigns by indorsement pass the property 
in the goods to the buyer on his giving value for them, free from tbe 
seller's lien {Merchant Banking Co, of London v, Phoenix Bessemer Steel Co., 
1877, 5 Ch. D. 205). 


Fodder. — ^Where^a servant, contrary to his •master’s orders, takes 
fodder belonging to his master from his possession to feed animals belong- 
ing to or in the possession of the master, he is guilty of misdemeanour 
and not of larceny. The offence is ordinarily prosecuted summarily ; but 
in a proper case the servant may be convicted of this offence on a charge 
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of siteling the ^der from his master (26 & 27 Yict c. 103, s. 1). See 
Arcbb. Cr. PL, 2l8t ed, 380 ; and Laiicbny. 


Foenus Nautlcum.— See Bottomry, vol. ii. p. 221. 


Folcland; Folkland. — Under the Anglo-Siixon constitution 
th€|j folcland was the public land which had not been assigned to in- 
dividuals or communities, either on the original allotment, or subsequently 
granted by charter or book. It could not be alienated without the consent 
of the national council, but it might be so granted to be lield in estates for 
life or lives, and be subject to testamentary disposition ; but the owmership 
still remained in the State, and the proceeds went to the revenue. Tlie 
holders were subject to rents and other services in addition to the obliga- 
tions to the State which were imposed on all holders of land ; and these 
special obligations gave rise to a special jurisdiction of the king, which was 
administered by royal officers in the hundred Court ; though the lands vere 
rather within the peace of the king than in that of the hundred. Upon 
grant, however^ the jurisdiction passed to the grantee. 

The consei^} of the national council upon alienation in time became a 
mere form, the folcland became virtually the king's, and part of the royal 
demesne. The holders, therefore, then stood in the relation of the king's 
vassals, who were especially liable to be summoned to the host at the king's 
call, not merely for national defence, as all subjects were, but for general 
service apart from the local military organisations. See Hocland. 

[Authority, — Stubbs, Gomtikitioml History y vol. i. ch. vii. jtassim,'] 


Folcmote; Folkmoot. — Any assembly of the Anglo-Saxon 
people in the Courts, such as the hundred or shire Court, for legislative or 
judicial purposes. The witenageinot {q,v,) was not a folkmoot, but the 
council of the chiefs of each kingdom, or of an aggregation of kingdoms, 
and finally of the united nation. The shiremoot became, after the tenth 
century, a judicial body only, but up to that time there remained seme 
traces of its functions as a legislative body, and, as such, it was a popular 
representative body attended by the representatives of the hundreds and 
townships. 

[Authorities, — Stubbs, Constitutional Histonjy vol. i. clis. v. and vi. 
2^assim ; and Select CharterSy 8th ed., pp. 9, 1 0.] 


Folcrigfht; Folkrlg^ht. — ^The law, civil and criminal, of the 
Anglo-Saxon kingdoms administered either in the separate kingdoms, or 
collected in such compilations as those of Edward the Confessor out of the 
separate laws, and applied as a law common to the whole realm. They 
form the basis of the common laws of England. 

[Authorities.* — Blackstone, i. p. 67 ; Stul)bs, Constitutional History ^ 
vol. i. ch. V. ; and Select CharterSy 8th ed., p. 60.] 

•• 

• • 

FollOs— Inits legcbl sense, ‘‘folio” denotes a certain number of words 
in a legal document. In conveyances there are seventy-two words, every 
figure comprised in a column, or authorised to be used, being counted as one 
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word (R. S. C., Order 65, r. 27 (14)), and in parliameAtary proceedings 
ninety, to the folio. 


Font. — ^When immersion in baptism (see article Baptism) fell into 
disuse, fonts were set u]) at the entrance of churches. 

A constitution of St. Edmund, Archbishop of Canterbury (Lindwood, 
p. 241), in the thirteenth century, provides that every church should have 
a font of stone or of other suitable material, which is to be decei^tly 
covered, reverently treated, and not put to any other use. * Canon 81 of the 
Canons of 1603 runs — “Acconiing to a former constitution, too much 
neglected in many places, we appoint that there shall be a font of stone 
in every church and chapel where baptism is to be ministered ; the same 
to be set in the ancient usual places. In which only font the minister shall 
baptize publicly.” 

The Union of Benefices Amendment Act (34 & 35 Viet. c. 90, s. 5) 
provides that the font of any disused church shall be transferred to sucli 
parish church as in that Act provided. 

[Atethoniies, — Lindwood, Frov. ; Phillimore, FccL Law^ 2nd ed.] 


Food.— See Adulteration; Bakehouses; Bread; Fertilisers and 
Food Stuffs. 

The general incidents and consequences attaching to contracts for the 
sale of food are contained in the Sale of Goods Act, 1893 (56 & 57 Viet, 
c. 17). The definition of quality in that Act inchides ‘'state and con- 
dition of the goods sold ” (s. 61 (1)). The decisions prior to the Act suggest 
that on the sale of food there is an implied warranty of its fitness for 
human consumption {ErriTn^rton v. Matthews, 1862, 31 ^L. J. Ex. 139; 
Biirnby v. Bollett, 1848, 16 Mee. & W. 644 ; Beer v. Walker, 1877, 46 L. J. 
C. P. 677 ; Barrows v. Smith, 1894, 10 T. L. E. 246) ; but the question has 
not yet arisen under the Act. As to sale on Sundays, see Sunday. 

The old law with reference to the sale of food is contained in Hawk., P. C., 
bk. i. c. 80, as to price and measure, and in c. 64, and Burn's Justice, 17th ed., 
as to the assizes of bread and ale. It was administered in the main by the 
now abolished Courts leet (see 5 Sold, Soc, PM, pp. 50, 51, 60, 80). 
In the public interests statutory provisions have been made which 
supersede the old assizes of bread and ale, and give summary remedies for 
breaches of their regulations. 

Adulteration, — The sale of food which is adulterated, i,e. not of the sub- 
stance or quality demanded by the buyer, is dealt with under Adultera- 
tion, and the special headings Beer, Bread, Chicory, Coffee, Tea. 
The Bread Act, 1836 (6 & 7 Will. iv. c. 37, s. 8), differs from the Sale of 
Food and Drugs Acts in requiring evidence that a baker knew of the use of 
the ingredients forbidden by the Act {Core v. James, 1871, L. E. 7 Q. B. 135 ; 
Pain V. Boughtwood, 1890, 24 Q. B. D. 353). 

Weight and Measure, — ^As to the law with respect to the weighing, 
etc., of food, see Weights and Measures. 

Wholesomeness, — ^At common law it is an indictable misdemeanour to 
possess or expose for sale or to sell food unfit for hdman consumption 
(22. V. Mackarty, 1804, 6 East, 133 ; B, v. Trew, 2 East P. C. 821 ; 22. v. 
mxm, 1814, 3 M. & S. 11 ; 15 R E. 301 ; 22. v. Haynes, 1816, 4 M. & S- 
214 ; Shillito v. Thompson, 1876, 1 Q. B. D. 12) ; and if the sale was made 
with knowledge of the condition of the food, and death^ ensue by eating 
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the food, the seller may be indicted for manslaughter (R, v. Stevenson, 
3 F. & F. 106 ; R. v. Kempson, 1893, Oxford Circuit, 28 L. J. 477). 

In the county of London under sec. 47 of the P. H. London Act, 1891 
(54 & 55 Viet. c. 76), summary proceedings may be taken for the seizure, 
condemnation by a magistrate, and destruction of any animal and of any 
article, solid or liquid, intended for human food, which is diseased, unsouna, 
or unwholesome, or unfit for human food. 

In other parts of England almost similar remedies are given by secs. 116- 
113 of the P. H. Act, 1875, which are not so wide in their scope as the 
Ix)ndon Act, and deal only with animal carcase, meat, poultry, game, flesh,' 
fish, fruit, vegetables, corn, bread, flour, and milk. But they may be 
extended to all articles intended for the food of man, sold or exposed for 
sale, or deposited in any place for sale, or in preparation for sale, by adopting 
see. 28 of P. H. Act, 1890 (53 & 54 Viet. c. 59). 

The course of procedure is substantially the same under both sets of 
enactments. The medical officer of health, or a sanitary inspector, may 
inspect and examine food exposed for sale, or deposited for sale, or in pre- 
imration for sale, and if satisfied that it is diseased, etc., may seize Ir and 
carry it before a justice for condemnation. 

The entry •to examine and seize may be at any reasonable time 
apparently, e'^jen on a Sunday {Bicicley v. Small, 1875, 32 L. T, 
726). The food must on seizure be taken before a justice with all 
reasonable speed {Burton v. Bradley, 1887, 51 J. P. 118; Bater 
Birkenluad (Mayor, etc.), [1893] 2 Q. B. 77). The justice may either 
condemn on his own view and smell without hearing the owner (Redfern 
V. White, 1879, 5 Q. B. 1). 15), or may hear the owner before acting, and 
take his evidence (Wage v. Thompson, 1885, 15 Q. B. D. 342). If he 
declines to condemn the goods, they are returned to the owner, who, outside 
London, is entitled to compensation for any deterioration consequent on the 
seizure, and the expense, if any, of resisting the application to condemn 
the food (Bater v. Birkenhead, (Mayor, etc^, [1893] 2 Q. B. 77). There 
does not seem to be any corresponding provision as to London. 

On the condemnation of the food, proceedings may be taken in 
London against the person to whom the food belongs or did belong at 
the time of sale or exposure for sale or deposit for the purpose of salef or 
in whose possession or on whose premises it was found, who is liable on 
summary conviction to a fine not exceeding £50 (for each animal or article, 
or if it consists of fruit, vegetables, corn, bread, or flour, for every parcel, 
condemned) or imprisonment, with or without hard labour for not over six 
months (54 & 55 Viet. c. 76, s. 47 (e)). The accused can elect to be tried on 
indictment (42 & 43 Viet. c. 49, s. 17). Where food is seized in the 
possession of the purchaser wliich was sold by the seller in a state 
rendering it liable to seizure and condemnation, the seller is liable to the 
penalties, unless he can show that he did not know and had no reason to 
suspect its condition (s. 47 (3) ; Billing v. Prelibk, 1896, 66 L. J. Q. B. 180). 

In the case of a second conviction within a year, the Court may order a 
notice of the conviction to be fixed on the premises of the offender (s. 47 (4)), 

A fruit broker has been held to have protected himself from the 
penalties by a condition of sale that the unsound portions of fruit sold in 
parcels should be sortbd out and destroyed by the buyer, and not offered for 
Bale to the public (R. v. Dennis, [1894] 2 Q. B. 458). 

In London a person who has in his possession an article which is un- 
wholesome or unfit for human food can by written notice require the 
sanitary authority to remove it as trade refuse (s. 47 (8)). 
vou V. 
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In the rest of England proceedings can be taken against, the person to 
whom the condemned food belongs or did belong at the time of exposure for 
sale, or in whose possession or on whose premises the same was found 
(Newton v. Monhcorn, 1889, 53 J. P. 692). The maximum penalty is £20 
per animal or article, or three months* imprisonment (38 & 39 Viet. c. 55^ 
B. 117). Under this enactment there must be exposure for sale at the 
time of seizure (Vinter v. Hind, 1883, 10 Q. B. D. 63 ; Barlow v. Jewett, 
[1891] 2 Q. B. 107), unless the food was merely deposited for the 
purpose of sale (Mallinson v. Garr, [1891] 1 Q. B. 48). Personal knowledge 
is not an essential element in the offence (Blaker v. Tillstone, [18941 
1 Q. B. 345). 


FOOtbridg^C. — l. Footbridges occasionally exist as part of a high< 
way at a ford (see i2. v. Yorkshire West Riding, 1770, 5 Burr. 2594, 2595). 
Whether they are reparable as county bridges depends on their dedication 
and utility (Glen on Highways, 2nd ed., 110); but they may be reparable, 
rations tenures, by occupiers of the lands in which they are, or by pre- 
scription by the parishioners (ibid, 121). Any considerable alteration oi’ 
enlargement of the bridge appears to take away the prescriptive obligation, 
and to impose the duty of repair on the highway authority for the road in 
which the bridge is. 

2. Eailways are bound, under sec. 46 of the Bail way Clauses Act, 1849, 
to make footbridges to carry footways over their line, unless they can get 
the consent of justices to a level crossing, or prefer to carry the way under 
the line. The repair of the bridges falls on the railway company. See 
Railways. 


FOOtpSltha — A public footpath or footway is a highway open to all 
the Queen’s subjects alike, for passage on foot only. It is distinct from 
footpaths which are private or reserved for a particular class of person, e.(j. 
an occupation way, for use by occupiers of certain tenements, or inhabitants 
of a particular parish. In certain cases, roads, which are occupation roads 
only for horses or carriages, may be public footways. 

Public footpaths are created (1) by dedication express or presumed 
of the right of passage; (2) by statute. The modes of dedication are 
dealt with under Highways. Footways aire not infrequently created by 
Inclosure Acts, and the awards made under them (e.g. Pullin v. Reffelly 


1891, W. N. 39). 

Under sec. 13 (2) of the Local Government Act, 1894 (56 & 57 Viet, 
c. 73), the parish council or parish meeting are entitled to spend money 
on those public footpaths of the parish which do not run along a public 
carriage road ; and under sec. 13 (1) the consent of the parish and the 
district councils is necessary to authorise the stopping or diversion of any 
public footpath. The only lawful mode of closing or diverting is under 
sec. 84 of the Highway Act, 1835, or the powers of some special statute 
(Rangeley v. Midland Rwy. Co,, 1868, L. R. 3 Ch. App. 306): See Highw'AYS. 
In urban districts the council may act under sec. 144 of the P. H. Act, 
1875, without reference fo the electors or ratepayers.** 

Unde# sec. 26 of the Act of 1888, the district council of any district, 
urban or rural, is authorised to protect all public footways and to prevent 
their obstruction. This power may be exercised either by indicting f^* 
the obstruction, or by Suing for its abatement in the name of the Attorney- 
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G^ieral (Glen on Hiffhimya^ 2nd ed., 1842), or by abating it without legal 
procsess, and in the latter case the costs of abatement can be recovered 
from the obstructor {RcynoUh v. PreMeigri Urban DiMrkt CoiuicU, [1896] 
1 Q, B. 624; Louth Urban Dutrkt Coundl v. TFrst, 1896, 65 L. J. Q. B. 
585). If the district council fail to take action on complaint of the parish 
council, the County Council on petition from the parish council can take 
over the powers and duties of the district council (s. 26 (4)). These powers 
merely provide for action by a public body at the ])ublic expense, and 
do not exclude.the right of any member of the public to pull down an 
illegal obstruction or to indict the obstructor. 

The repair of footways to public carriage ways falls on the district 
council as the highway authority, and in the case of main roads even in 
boroughs on the County Council (In re Burslem Corporation and Stafford- 
shire Couneily [1896] 1 Q. B. 24). As to footways in London, see London 
(County) Streds, 

Level crossings by railways over footways are regulated by secs. 46, 02 
of the Kailways Clauses Act, 1845 (8 & 9 Viet. c. 20), as modified by the 
special Acts of each railway undertaking. 

This subject is very fully treated in Hunter on Open Spaces, 1896, 
pp. 253-296. *See also Glen on Highivays, 2nd ed., 


Footway. — See FooTrATH. 


For. — The word “ for” was read as meaning “ for the purpose of” in 
A.-Q, V. Sillem, 1864, 33 L. J. Ex. 209, 213) ; and in Marshall v. Richardson, 
1889, 58 L. 3. M. C. 45. 

If one promises to do one thing “ for ” another thing, the word “for” 
imports that the doing of such other thing is a condition precedent to the 
performance of the one promised, unless a contrary intention ap]»ear8 
{Thorp V. Thorp, VIOl, 12 Mod. 460, 461). 

Signing “ for ” another makes such other person, if anyone, liable on the 
document (Aggs v. Nicholson, 1856, 1 H. & N. 165), unless by the custom of 
a particular trade the signatory is also liable {Pike v. Onglcy, 1887, 18 Q. B. 
1). 708). Where two directors and the secretary of a company which had 
no power to accept bills, acce])ted one “ for and on behalf of ” the comj^any, 
it was held that they were liable for the false representation of fact that 
they had authority to accept the bill (West Tjondon Commercial Bank v. 
Kitson, 1884, 13 Q. B. D. 360), 

A photograph is not made “ for or on behalf of ” a person within the 
meaning of the proviso to sec. 1 of the Fine Arts Copyright Act, 1862, where 
such person makes no payment to the photographer, and it is the intention 
of the parties that the photographer shall keep the negative and have the 
right to sell copies (Melmlle v. Mirror of Life Go,, [1895] 2 Ch. 531). 

See also Stroud, Jud. Diet s,v, “ For.” 


Forbearance. — As to forbearance being a sufficient consideration 
for a contract, see CTontract, vol. iii. pp. 339, 340. 


Force and Arms , — Under the common law system of pleading, 
it was necessary, in counts for misdemeanour or civil trespass, to insert the 
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words, with ** force and arms ” (vi et armia) “ and against the peace ” (ef 
contra pacem), and if the words were omitted, the count was demurrable 
{Day V. Edwards, 1794, 5 T. E 648 ; 3 Chitty, PI, 7th ed., 536). 

Prior to 1546 it was usual not only to insert these words in felony 
indictments, but also to specify particular weapons as carried by the 
offenders. The specification was rendered unnecessary by 37 Hen. vm. c. 8, 
but was continued where it could be proved an aggravation of the offence 
(Hawk., P. C., bk. ii. c. 25, ss. 90, 91 ; and see bk. i. c. 76, s. 245, as to indict- 
ments for nuisance to highways). See Forcible Entry. , , 

The insertion of these words was rendered unnecessary in criminal 
pleadings by 14 & 15 Viet. c. 100, s. 24, and in civil proceedings by sec. 49 
of the C. L. Procedure Act, 1852 (15 & 16 Viet. c. 76). 


Forcible Entry and Detainer.— i. As to entry foi 
purposes of justice, see Arrest ; Execution ; Sheriff. 

2. A person whose goods have been wrongfully taken is, it is said, 

entitled to use force to recover them from the wrong-doer if he refuses to 
give them up (2 Hawk., P. C., bk. i. c. 64, s. 1). But a person who was 
disseised of bis lands could, it is said, at common law in most? cases lawfully 
regain possession by force. ^ 

3. It is also said that forcible entry on and detainer of lands is a 
common law misdemeanour, and a form of indictment is given in Archbold, 
Cr. PL, 21st ed., 969. These two statements are difficult to reconcile, and 
the latter rests only on a dictum of Wilmot, J., in R, v. Bake, 1765, 
3 Burr. 1731 ; and it was held in R, v. Stovj, 1765, 3 Burr. 1698, that an 
indictment will not lie for a mere civil trespass, although in civil as well 
as criminal proceedings for trespass the words ‘‘by force and arms and 

’ against the peace ” were then necessary (2 Poll. & Maitf Hist, Eng, Lair, 
515). If the entry was made by three or more it would be a Eiot 
(Dalton, Country tTusticcs,(i, 44), and the case of R, v. Wilson (1799, 8 T. R. 
357 ; 4 E. E. 694) can be justified on this ground, and the note, p. 364, 
expressly limits the judgment to forcible entry without any title, and 
avoids contradicting the dicta of Hawkins as to forcible entry on legal title 
(bk. i. c. 64, s. 1). But the indictment at common law seems to have been 
regarded as convenient in cases falling short of riot where it was desired 
to call the prosecutor as a witness (JB. v. Williams, 1829, 9 Barn. & Cress. 
549), as he was held interested and incompetent, in proceedings under this 
statute until the change in the law of Evidence. It is difficult to suppose 
that the statutes now to be mentioned would have been passed except to 
supplement the defects of the common law. 

In 1381 (5 Eich. ii. c. 7) it was enacted that “ none shall from hence- 
forth make any entry into any lands and tenements but in case where 
entry is given by law ; and in such case not with strong hand {a forte main), 
nor with multitude of people, but only in peaceable and easy manner. And 
if any man henceforth do to the contrary and be thereof duly convicted, he 
shall be punished by imprisonment of his body, and thereof rafisomed [/.<’. 
fined] at the king’s will.” The offence is triable at Quartet Sessions. 

The statute was, in 1391 and 1393 (15 Eich. ii,, 17 Eiqh. ii. c. 8), confirmed 
and extended to other possessions and ecdlesiastical iJenefices, and in 1^29 
(8 Hen. vi. c. 9) extended to forcible detainer of possession, whether the 
entry was or was not forcible. In 1624 (21 Jas. l. c. 8, s. 4) a practice o| 
removing indictments for forcible entiy, so as to delay or prevent trial and 
conviction, was discouraged by a provision as to requiring a recognizance 



POSOIBLET ENTEY AND DETAINEE 405 

itom the defendant before the writ of certiorari is allowed, t.c. acted on by 
the Court of Quarter Sessions. 

An entry to be forcible within the statutes must be something more than 
a mere civil trespass (JB. v. Stow, 1765, 3 Burr. 1698 ; B, v. Smyth, 1832, 

5 Car. & P. 201). It must be made for the purpose of taking possession, and in 
a violent manner and not merely by a trick, whether tlie violence consists 
in actual force or such a show of force as to prevent resistance, or threats of 
personal violence, or breaking open a house, or collecting together an unusual 
nlimber of persons to effect the entry (Steph. Dig. Cr. Law, 5th ed., p. 61). 
A detainer is forcible if it follows on a wrongful entry, whether forcible or 
not, if it is accomplished in a manner which as to an entry would be 
forcible. The existence of a right of entry is no defence to an indictment 
if the entry was made forcibly by the defendant, and not with the aid of 
the officers and under the authority of a Court of justice. 

The offence is not committed where the entry is made upon lands in 
the possession of a bailiff or servant of the defendant, since such possession 
is that of the master; but is committed where one joint-tenant or ten irit in 
common forcibly ousts another (Hawk., P. C., bk. i. c. 64, ss. 32, 33). It is 
committed where a landlord forcibly takes possession of premises wlien a 
tenant’s term has expired {Tannton v. Costar, 1798, 7 T. K. 431; 4 II. II. 
481 ; but seeVoncs v. Foley, [1891] 1 Q. B. 730). 

It is not clear how far the statutes extend to incorporeal hereditaments 
(see Eussell on Grimes, 6th ed., voL i. p. 721). But they apply not only in 
the case of persons in possession of freeholds, but also to copyholds or 
customary freeholds, to leaseholds for years, and to tenancies by elegit. In 
some of the old precedents the indictment avers not only in whom the 
freehold is, but also the possession of tenants under lease or co})y of Court 
roll. ^ 

The old controversies (Eussell on Crimes, 6th ed., vol. i. p. 727) as to 
the form of an indictment for forcible entry are not of importance since 
14 & 15 Viet. c. 100, 8. 1 ; but it is necessary to identify the property in 
question, and in the case of a charge under the statute to use some of the 
words of the statute, and in the case of a common law indictment to allege 
sufficient force to show a riot or more than a mere civil trespass. • * 

It is usual to set out the title of the person ousted witli sufficient fulness 
to entitle the Court to award a writ of restitution (Eussell on Crimes, 6th 
ed., vol. i. p. 726), but it is not necessary to allege or prove more tlian the 
prosecutor’s possession, and the title, if set out, cannot be impeached by the 
defendant. The statements in Eussell (»n Grimes, 6th ed., vol. i. j). 726, 
seem to rest on an imperfect reading of the statutes and confusion between 
the conditions needed for an indictment and those required to justify a 
writ of restitution. All the prosecutor need show is that for civil purposes 
the legal possession was in him at the date of entry {Lo%vs v. Telfm^d, 1876, 

1 App. Cas. 414; R. v. Smyth, 1832, 5 Car. & P. 201 ; B. v. Child, 1846, 

2 Cox C. C. 102 ; B. v. Dillan, 1817, 2 Chit. K. B. 314; B. v. Hoare, 1817, 

6 M. & S. 266 ; 18 E. E. 368). Absence of title in tlie prosecutor is no 
defence to an indictment for forcible entry, the gist of it being the public 
force {R. v. Studd, 1866, 14 W. E. 806). A licence by tenant to landlord to 
eject him withoulf process of law is void, and no answer to a charge of 
forcible entry {Edwick v. Hawkes, 1881, 18 Cte D. 199). But it has been 
held in Browjw v. Dawson, 1840, 12 Ad. & K 024, and Seott v. Brown, 
1885, 51 L. T. 747, that the owner of property could forcibly eject a mere 
trespasser. 

Under 15 Eich. n. c. 2 and Hen. viii. c. 9, justices are given a sum- 
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mary jurisdiction to convict on their own view : (1) on a forcible entry ; 
(2) on a forcible detainer after an unlawful, even if peaceable, entry. 
They have a discretion not controllable by mandamus {Ex parte Davy, 1842, 
2 Dow. P. C. N. S. 24). But it has rarely been exercised, and their con- 
victions under this power are narrowly scrutinised and usually quashed 
{R, V. Oakley, 1832, 4 Barn. & Adol. 307 ; B. v. Wilson, 1834, 1 Ad. & E. 
627, 1835, 3 Ad. & E. 817; Attwood v. Joliffe, 1848, 3 New Sess. Cas. 
116). 

Restitution of possession to the person disseised may be awarded, as to 
freeholds under the earlier Acts, and as to copyholds and leaseholds by 
21 Jas. I. c. 16 — (1) as a matter of discretion before trial, and after finding 
of an indictment under the statutes (R, v. Ifake, 1826, 4 Mann. & Ey. 
483 n.; R, v. Harland, 1838, 8 Ad. & E. 826); (2) after conviction, when 
the writ is of right, and of course. When the indictment is removed by 
certiorari, the High Court acquires the power and duties of the original 
Court as to issue of the writ. As to the present powers and practice of tlie 
High Court, see Short and Mellor, Crown Pr. p. 447. 

The right to a writ of restitution is defeated by proof of three years’ 
uninterrupted possession before indictment by the defendant, irrespective 
of title (8 Hen. vi. c. 9 ; 31 Eliz. c. 11). The civil remedy for forcible entry 
was under 8 Hen. vi. c. 9, by assise of novel disseisin or acti6n of trespass 
for treble damages. It was taken away in 1879 (42 & 43 Viet. c. 49), and 
now the remedy is by action of trepass to land to which it is a defence to 
prove a good title even if the entry was forcible. But the defence does not 
cover assault or injury to goods in the course of the entry {Beddnll v. 
Maitland, 1881, 17 Ch. D. 174 ; Beattie v. Mair, 1882, 10 L. E. Ir. 208). 

Every forcible entry involves breach of close, and in civil proceedings 
the fact that an entry is forcible is merely a matter of aggravation (Bullen 
and Leake, Free, PL, 2nd ed., 362 w.). ' 

The lawful and peaceable modes of re-entering into possession of lands 
are dealt with under Landlokd and Tenant. 

{Authorities. — Hawk., P. C., bk. i. c. 64 ; Bac. Ahr. tit. “ Forcible Entry ” ; 
Vin. Air, do.; Burn, Justice, 30th ed., do.; Com. Dig. do.; Russell on 
CriTMS, 6th ed., vol. i. p, 717 ; Archbold, Cr. PL, 21st ed., 966 ; Foa on 
LanMord and Tenant, 2nd ed, 518-594; Woodfall on Landlord ami 
Tenant, 15th ed., 1894, 892.] 


For6Cl08UrCi — Foreclosure in theory, at least, is merely a decree 
determining the equitable right of a mortgagor to redeem after tlie 
mortgagee's estate has become absolute at law (see Bonham v. Neiocomh, 
1806, 1 Vern. 232 ; Sampson v. Pattison, 1842, 1 Hare, 533 ; Carter v. 
Wake, 1877, 4 Ch. D. 605); and as enforcing a personal contract may he 
of lands out of the jurisdiction {Paget v. Ede, 1874, L. E. 18 Eq. 126). 

A mere charge does not give right to a foreclosure whether by will ( In 
re Owen, [1894] 3 Ch. 220) or by deed {Trcnchard v. Tennant, 1869, L 
4 Ch. 537 ; see also Stamford Banking Co. v. Ball, 1862, 4^De G., F. & J 
310). Speaking generaUy, the owner of an equitable charge or lien - as a 
security has a right to a judicial sale (per Bindley, L.4.> Marshall v. South 
Staff. Tramways Co., [1895]*2 Ch. 50). 

However, it has been held that debenture-holders of an ordinary 
limited company were entitled to foreclosure, although the debentures 
merely charged the property {Sadler v. Worley, [1894] 2 Ch. 170; see 
also Welch v. National Cycle Co., 1886, W. N. p. 97, set out in Palmer s 
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Company Frecedenky 6t& e^^p- 908; and also Oldrey^. tJnimt Works Co,y 
1896, W. N. 77 ; 72 L. T. 627). But foreclosure will only be decreed 
when all debenture-holders are parties, otherwise sale (see In re Conti- 
mnJtaly dc.y Go., [1897] 1 Ch. 611). 

So a judgment creditor has been held entitled {Joms v. Bailey^ 1853, 
17 Beav. 582 ; Messer v. Boyle, 1856, 21 Beav. 559 ; per Stirling, J., In re 
Owen [1894], 3 Ch. p. 227 ; Beckett v. Buckley, 1874, L. R. 17 Eq. p. 435 ; 
but see contra. Wills v. Kilpin, 1875, L. R. 18 Eq. 299). 

*A8 regards nfortgages by deposit with an express agreement to execute 
a legal mortgage, the mortgagee is clearly entitled to foreclose ( Underwood 

V. Joyce, 1861, 7 Jur. N. S. 566) ; and in modern cases it has been held that 
a mortgagee by deposit without any memorandum is entitled to foreclosure, 
and that apart from statutory power this is his proper remedy, and 
not sale {James v. James, 1873, L. R. 16 Eq. 153 ; Backhouse v. Charlton, 
1878, 8 Ch. D. 448). These cases involve the doctrine that a deposit by 
deeds implies a contract to execute a legal mortgage which in older cases 
was treated as doubtful (see per Lord Cranworth in Roberts v. Croft, 1 857, 
2 De G. & J. 1 ; Matthews v. Goodden, 1862, 31 L. J. Ch. 282). And as 
observed in Ashburner on Mmlgages, p. 337, in the cases of flames v. James 
and Backhouse v. Charlton, ubi supra, the judges relied on Imjce v. Bury, 
cited in a noffe to James v. James (see L. R. 15 Eq. p. 153), and reported 
in 23 L. J. Ch. p. 676; 17 Jur. p. 1173, 8.c. 18 Jur. 967; 1853, 2 

W. R. pp. 6 and 216 ; 1853, 2 Dr. 11 and 41, from which it appears there 
was an agreement to execute a legal mortgage by one brother of the 
mortgaged property, which was not noticed in James v. James, ubi supra, 
and this may raise a doubt whether the cases support the doctrine, but 
the interest of the brother who had signed this agreement was tliat of 
tenant in tail, ai^ had determined and had descended to the other brother 
who had only signed at the foot .the words join in the deposit” without 
more, so it may be argued that the case may be properly treated as an 
authority for the doctrine. However this may be, the judges did not in 
any way rest their judgments on the memorandum, and it seems to be 
generally treated as clear that a deposit implies an agreement to create 
a legal mortgage. See Seton, ed. 1893, p. 117 ; Fisher on Mortgages, fSri 
ed., 510, 4th ed., p. 480, and 5th ed., p. 477 ; per Jessel, M. E., in Carter 
V. Wake, 1877, 4 Ch. D. 606 ; per Lord Eomilly, Smith v. Watson, 5 N. 
R. 395; Mcllor v. Porter, 1883, 25 Ch. D. 159; Wade v. Wilson, 1882, 22 
Oil. D. 235 ; Oldham v. Stringer, 1884, 33 W. K. 261 ; and per Stirling, J., 
In re Oiocn, [1894] 3 Ch. 227 ; but see in Ashburner on Mortgages, p. 3»3)7. 

A mere pledge does not give right to foreclosure {Carter v. Wake, 
4 Ch. D. 605), but a transfer of shares in a railway company docs {General 
Credit, etc, v. Glegg, 22 Ch. D. 549). 

A Welsh mortgage, i.e. giving mere right to receive the income until 
debt is satisfied, does not give right to foreclosure {Longuet v. Scawcn, 1749, 

1 Ves. 402 ; Balfe v. Lord, 1842, 2 Dr. & War. 480). 

A mortgage by trust for sale does not give right to foreclosure 
{Schweitzer v. Mayhew, 1860, 31 Beav. 37; Kirkwood v. Thompson, 1865, 

2 H. & M., per V. C. W., p. 402 ; Locking v. Parker, 1872, L. R. 8 Ch. 30, 
L. J. James ; see per Jessel, M. R., In re Alison, 1879, 11 Ch. D. 284). 

But in In re Alison the Master of the Rolls eaid that if thg mortgagor 
had pled a bill to redeem such a mortgage and his bill had been dismissed, 
he would have been foreclosed. See 11 Ch. D. p. 293. 

A registered charge under the Land Transfer Act, 1875, gives a right 
to foreclosure (s. 26). 
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Though it lias been held (see arde) that debenture-holders of an ordinary 
limited company were entitled to foreclosure, debenture-holders of com- 
panies with public duties are not entitled to foreclosure or sale {FurTim 
V. Caterham Bwy, Co.^ 1864, 26 Beav. 614; see also as to sale Gardmrv. 
L. C. and D, Bwy, Go.^ 1866, L. R 2 Ch. 201 ; Blaher v. Herts and Essex 
Wcderworks Go., 1889, 41 Ch. D. 399 ; Marshall v. South Staff. Go., [1895] 

2 Ch. 36, and cases cited in Ashburner, p. 342). 

So foreclosure is not decreed when the Crown is interested in the 
equity of redemption, but the Court will give leave to a^ply at chamlJers 
for a rule or order a sale {Bartlett v. Bees, 1871, L. R 12 Eq. 395 ; Hancock 
V. A.-G., 1864, 33 L. J. Ch. 661). 

Proceedings for Foreclosure — Bankruptcy. — It has been held that pro- 
ceedings for foreclosure need not be in the Bankruptcy Court in case of 
bankniptcy of either mortgagee or mortgagor ( Waddell v.. Toleman, 1878, 
9 Ch. D. 212; Ex parte Fletcher, 1879, 10 Ch. D. 610, where the opinion 
was expressed that the Bankruptcy Court could not grant foreclosure ; 
Ex parte Hirst, 11 Ch. D. 278; Bankruptcy Act, 1883, s. 112; In rc 
Ghampagm, Ex parte Kemp, 1893, W. K p. 153). 

Infants. — ^Where an infant is interested in the equity oi redemption, a 
day is given to show cause against the decree after the infant attains 
twenty-one {Newlury v. Marten, 1851, 15 Jur. 166; Mellor v. Porter, 1883, 
25 Ch. D. 159 ; Gray v. Bell, 1882, 30 W. R. 606). But when the equity 
of redemption was devised in trust for sale and to divide proceeds among 
children, the trustees disclaiming and the legal estate descending to the 
eldest son and heir, it was held that he was merely a trustee and was not 
entitled to a day to show cause {Foster v. Parker, 1878, 8 Ch. D. 147). 
See as to practice, Annual Practice, 1898, p. 372. 

If the mortgagor commences proceedings for redemptjon and his bill is 
dismissed or he does not pay at the time fixed in the case of an equitable 
mortgage, apparently he is not foreclosed {Marshall v. Shrewsbury, 1875, 
L R 10 Ch. 250) ; but except in the case of dismissal for want of pro- 
secution, he is in the case of a legal mortgagee {Inman v. Wearing, 1850, 

3 De G. & Sm. 729; Marshall v. Shrewsbury, 1875, L. R 10 Ch. 250; 
Favfkner v. Bolton, 1835, 7 Sim. 319), and according to this case the Court 
is less inclined to grant him favour and open the foreclosure when he is 
plaintiff, than if he had been defendant to a foreclosure action (see also 
Ndvosielski v. Wakefield, 1811, 17 Ves. 417). 

The usual order in a redemption action is, if the money is not paid by 
a certain time, “let this action stand henceforth dismissed out of tlic 
Court” ; but the action is not dead if default be made, as it is necessary 
to make another application to get an absolute dismissal, and though the 
time fixed has passed, relief would be granted in case non-payment had 
been through accident or mistake {Gollinson v. Jeffrey, [1896] 1 Ch. 644). 

Proceedings for foreclosure are assigned to the Chancery Division 
(Judicature Act, 1873, s. 34, subs. 3), but it has been held that the venue for 
trial may be laid at the assizes {Philips v. Beale, 1884, 26 Ch. D. 621 ; 
Order 36, r. 1 ; but see Powell v. G6bb, 1886, 29 Oh. D. 486 ; Beynolds v. 
Bishop of Liverpool, 9 T. R p. 46). 

‘In any simple case where questions of priority are nbt involved, and an 
order for payment is not required, the proceedings should be by summons ; 
otherwise the costs of ^ an oririnating summons only would be allowed 
{Barr v. Harding, 1888, 36 W. R 216). 

Notwithstanding the wide terms of Order 65, r. 8, enabling the 
Court to “pronounce such judgment as the nature of the case may require, 
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it tideins that, on the authorities as they stand at present, where there is 
a question of priority {In re Giles, 1889, 43 Ch. D. 391), or where an order 
for payment is claimed, the action should be by writ, and the costs have 
been allowed even where the claim for payment has been refused (Brooking 
V. 1887, 58 L. T. 73). 

But under Order 54 a a question of i construction of the mortgage may 
be decided on summons {In re Nbbbs, [1896] 2 Ch. 830, vmere the 
application was by the mortgagor). 

Possession.— In an action by summons the usual course is to proceed 
under Order 55, r. 5 a, and following rules, and not under Order 15 R. S. C. 
1883, for an account (see Blake v. Harvey, 1885, 29 Ch. 1). p. 831 ; Bissctt 
V. Jon^s, 1886, 32 Ch. D. 635), though orders have been made under Order 
15 (see Smith v. Davies, 1884, 28 Ch. D. 650 ; 1886, 31 Ch. D. 595 ; London 
Loan, etc., Co. v. Wall, 30 Sol. J. 338 ; Dyott v. Kcvile, 1887, W. N. p. 35). 

The writ or summons should ask for delivery of possession {Best v. 
Applegate, 1887, 37 Ch. D. 43 ; Keith v. Day, 1888, 39 Ch. 1). 462 ; Lncon 
V. Tyrrell, 1874, 56 L. T. 483 ; see Le Bos v. Grant, 1895, 64 L. J. 0- 621 ; 
1 895, W. K, where it was held that if not claimed by the writ or summons 
then after decree it could not be granted ex parte \ see also Wood v. 
Wheater, 22 Ch. D. 281). But where the rule nisi provides for possession 
it may be granted ex parte { Withall v. Nixon, 1885, 28 Ch. D. 413). So if 
defendant is served the delivery of ])os8e8sion may be included in the 
decree abeolute though not aeked for in the summons {Best v. Applegate, 
vibi supra). 

Parties to Foreelosure Action. — All incumbrancers subsequent to the 
plaintiff, and all persons interested in the equity of redemption, should be 
parties (see Seton, 5th ed., p. 1599 ; Griffith v. Pound, 45 Cli. D. 566 ; see 
Moore v. Morton^ 1886, 82 L. T. (Journ.) 98, — ^in this case a subsequent 
incumbrance had been discovered after decree nisi for foreclosure against 
the mortgagor, and in a second action to foreclose the incumbrance it was 
held that the decree could not be made without the mortgagor being a 
party). 

An executor or trustee sufficiently represents beneficiaries. So held 
before the addition to the rules in 1893 {In re Mitchell, 1892, 65 i. T. 
851 ; see now Order xvi. rule 8 ; see Ashburner, 1897, p. 630). 

Judgunent for Foreclosure. — In the case of a legal mortgage, there being 
no subsequent mortgagees, the ordinary form is for an account, and on the 
mortgagor paying the amount certified at a place and a time named (usually 
six months) the mortgagee shall reconvey and deliver deeds, and in default 
of payment the mortgagor be foreclosed (Seton, 5th ed., p. 1575). In the 
case of an equitable mortgage the word foreclosure should be inserted 
{Lees V. Fisher, 1882, 22 Ch. D. 283), with the addition that the mortgagor 
shall execute a conveyance to the mortgagee. A conveyance on such a 
judgment of an equitable mortgage requires a stamp as in an ordinary 
conveyance on sale of an equity of redemption {Httntingdon v. Commissiorurs 
of Inland B^venue, [1896] 1 Q. B. 422). As to delivery of deeds as against 
purchaser of equity without notice. Heath v. Orealock, 1874, L. R. 10 Ch. 
22, but see now In re Ingham, [1893], 1 Ch. 352, and cases cited, 2 L. C. Eq., 
ed. 1897, p. 161. • • 

As to attending at the place fixed for paynienfe, see Cox v. Wntson, 1877, 
7 Ch. D. 196. See Ashburner, p. 546, and cases there cited. 

As to the application to make the foreclosure absolute, see Seton, ed. 
1893, p. 1656 ; an affidavit of non-payment or non-attendance by or on part 
of the mortgagor is required, and the usual form states that the mortgagor 
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has received nothing in the interval since decree ; but Chitty, J., said this 
form was not compulsory, in National, etc., Building Society v. Raper, [1892] 
1 Ch. 67 ; as to subsequent application for delivery of possession, see Le Bos 
V. Grant, 1895, 64 L. J. Ch. 368 ; Jenkins v. Ridgley, 1893, 68 L. T. 671. 

In any application by writ the mortgagee may also obtain judgment on 
the account for payment {Farrer v. Laoy, Hartland, & Go., 1883, 25 Ch. 1). 
636 ; 1885, 31 Ch. D. 42). 

As to the date for payment when the amount is admitted or proved at 
the hearing, see Farrer v. Lacy, Hartland, ubi supra \ Hunter v. Myakt, 
1884, 28 Ch. D. 181 ; Instone v. 'Elmslie, 1886, 54 L. T. 730). 

For judgment where an account is directed, see Poulett v. Hill, [1893] 
I Ch. 277 ; where there are collateral securities, Dyson v. Morris, 1842, 
1 Hare, p. 423. 

When there are mortgages subsequent to that of the plfiintiff, if there 
is no question as to priorities and the subsequent incumbrancers appear, 
successive redemptions are usually given — six months to the first mortgagee, 
three months or sometimes one month to each of the others successively 
(see as to old practice, Titky v. Davus, 1743, 2 Y. & C. C. 399 ; and see 
Beevor v. Luck, 1867, L. E. 4 Eq. 537 ; Loveday v. Chaprsian, 1875, 32 
L. T. 689; Sweet v. Comhley, 1881, 25 Ch. 1). 463 (?i); see as to the 
modern practice, Doble v. Manky, 1885, 28 Ch. 1). 664 ; Platt v! Mendel, 1884, 
27 Ch. D. 246 ; Coleman v. Llewellin, 1886, 34 Ch. D. 143, from which it 
appears that if either subsequent incumbrancers do not appear, or there is a 
question of priorities, only one period will be fixed for all without prejudice 
to their rights as between themselves ; see also as to cases of priorities, 
Bartlett v. Rees, 1871, L. E. 12 Eq. 395; Edwards v. Martin, 1858, 7 W. R 
30; General Credit, etc. v. Olegg, 1883, 22 Ch. D. 549; Smith v. Oldimj, 
1884, 25 Ch. I). 462). ^ 

So where the subsequent incumbrances were created on the same day 
{Long V. Storie, 1853, 23 L. J. Ch. 200) or they claimed under one puisne 
incumbrance {Loveday v. Chapman, 1875, 32 L. T. N. S. 689), and in the 
case of judgment creditor {Bates v, Hilkoat, 1852, 16 Beav. 139 ; Stead v. 
Banks, i852, 5 De 6. & Sm. 560), only one time was fixed for all. 

See for a form of order in a complicated case where there was a jointure 
between the incumbrances, Smithett v. Hesketh, 1890, 44 Ch. D. 161. 

Enlarging time> (1) for redemption after judgment nisi, and (2) after final 
judgment, i.e. opening foreclosure, A distinction must be taken between 
these, and relief will be given in the first case more readily than the 
second; see the distinction pressed, probably too strongly, by the L.JJ., in 
Patch V. Ward, 1867, L. E. 3 Ch. 203. 

Enlarging Time for Redemption, — The time for payment may be enlarged 
after the judgment nisi on a case being shown, but only on the terms that 
the mortgagee pays interest and costs already reported due ( Whalton v. 
Gradock, 1836, 1 Keen, 267 ; Brewer v. Austin, 1838, 2 Keen, 211 ; Elton y. 
Gurteis, 1881, 19 Ch. D. 49; Finch v. Shaiv, 1854, 20 Beav. 555), even in 
the cases of infant mortgagors {Goomhe v. Stewart, 1851, 13 Beav. Ill); but 
the enlarging the time is not a matter of course, — some reason must be shown 
{Nanny v. Edwards, 1827, 4 Euss. 125). It must be shown that the estate 
is sufficient security {Eyre v. Hanson, 2 Beav. 479 ; seer nlso as to enlarging 
time, Seton, 5th ed., pp. 1649, 1650). 

There have been several cases on the question of enlarging the time 
where rents have been received after judgment and before it is made 
absolute {Frees v. Coke, 1870, L. R 6 Ch, 645, where it was said by the L; 
that the final order cannot be obtained if rents have been received sin<‘^ 
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the award; Webster v. PMesm, 1884, 25 Ch. D. 626 ; Constable v. Hmnck, 
1858, 6 Jur. N. S. 331 ; Collinson v, Jeffrey^ [1896] 1 Ch. 646 (a redemption 
action) ; Boss CommissUrmrs v. ITsborne, 1890, W. N. 92 ; but see contra, 
National Permanent, etc,, Society v. Paper, [1892] 1 Ch. 54). 

. Enlarging time or opening foreclosure by recovery of rents is avoided 
where the first order provides for an account of such moneys (see Coleman 
V. Llewellin, 1886, 34 Ch. 1). 143 ; Smith v. Pearman, 1888, 36 W. E. 681) ; 
and though North, J., refused to insert such a direction in Ghcston v. 
IFSfe, [1893] 2 6h. 151, it seems to have become the settled practice to do 
so (Barber v. Jechells, 1893, W. N. 91 ; CJmrch v. Codirin, 38 Sol. J. 10 ; 
Lush V. Sebright, 1894, 71 L. T. 59). Tlie form of judgment in these cases 
is modified by the recent case of Simmons v. Blandy, [1897] 1 Ch. 19. 

As to Opening Foreclosure after Decree Absolute. — A ditliculty is caused 
by the dicta of such eminent judges as Lord Cairns, then L.d., and L.J. 
Bolt, on the hearing of Patch v. Ward on appeal. Tliis case is reported 
before V.C.S. in 1862, 4 Gifif. 96, and on appeal 1867, L. K. 3 Ch. 203. 
Some of the dicta of the L.«] J. seem to imply that foreclosure after bnal 
order enrolled could not be reopened except on proof of positive fmod , but 
so far as the actual judgment goes, the case on tlie facts a])])ear8 to have 
been a decision merely that on an application for o]»eniiig foreclosure, 
not by motion Ih the foreclosure action, but by a separate suit to set aside 
the decree as against one of four defendants only, on the ground of alleged 
constructive fraud and receipt of rents after certificate, relief would not be 
granted after twelve years* delay, not sufficiently explained, without ]>roof of 
[Kisitive fraud or unfair pressure. 

The principles on which a foreclosure will be opened are probably 
correctly shown by the judgment of Jessel, M. 11., in Campbell v. Holyland, 
1877, 7 Ch. D. 16^. The granting relief is a judicial discretion depending on 
the circumstances of each case. The mortgagor must come within a 
reasonable time, and regard must l»e had to the nature of the jwoperty, 
whether in possession or reversion, whether of much greater value than 
the debt, or of special value for family or other reasons, the probability of 
the mortgagor getting the money, and whether there had been any acci- 
dent or mistake. The case also shows that the relief may be granted in 
special circumstances, even as against a purchaser. See also Thornhill v. 
Manning, 1851, 1 Sim. (N. S.) 451, where a decree absolute had been made; 
Jones v. CresfwicJc, 1839, 9 Sim. 306, where the decree had been made but 
not drawn up. In this case search was directed for precedents, which are 
given in the note, ibid. pp. 154 ct seq., some of which were of relief after 
order absolute, e.g, Nanfan v. Perkins, 1766; Crompton v. Effingham, 1782; 
Joouihim v. M'Douall, 1798; Abney v. Wordsworth, 1701; Ismoord v. 
Glaypool, reported also 1666, 1 Ch. Eep. 139 ; Cocker v. Bevis, 1665, 1 Ch. 
Ca. 61 ; Ford v. Wastell, 1847, 2 Ph. Ch. 591, where the L.C. said enrol- 
ment of the final order made no difi’erence, and in case of hardship the 
foreclosure would be opened ; Holford v. Yale, 1855, 1 Kay & J. 677, where, 
though the actual application was for enlarging time, it appeared that the 
order had once been made absolute and reopened because the mortgagee 
had received rents between the date of the last certificate and the final 
order; and Burgh Y^Langim, 1724, 5 Bro. P. C., Toml. ed., p. 213; where a 
decree of foreclosure was opened after sixteen* years, accordijig to the 
marginal note, on account of the equity of redemption being worth much 
more than was due on the security. The mortgagor was in distressed 
circumstances (see S. C. 2 Eq. Ca. Abr. 609). 

The mortgagee may after foreclosure put in force collateral securities or 



412 


FOEEOOUET 


sue on the covenants, bat he thereby opens the foreclosure {Lodchart v. 
Hardy, 1846, 9 Eoav. 849, per Lord Longdale ; see also Tooke v. HarUy, 
2 Bro. C. 0. 125, and 2 Dick. 785, discussed by Lord Langdale in his 
judgment, 9 Bear. 357 ; Palmer v, HendrU, 1859, 27 Beav. 349 ; see also 
Kiwnaird v. TroUope, 1888, 39 Ch, D. 636 ; Haynes v. H, 3 Jur. N. S. 504). 
A mortgagee sho^d realise or release collateral securities to get a valid 
foreclosure of the principal mortgage {Dyson v. Morris, 1842, 1 Hare 
p. 423). 

In Watson v, Marston, 1853, 4 De G., M. & G. 230, it 8€tems to have bfeen 
assumed that selling after foreclosure in express exercise of the powers of 
sale would open foredosure; it was treated as clear, however, that the 
mortgagee could exercise the power; and see In re Alison, 1879, 11 Ch. D 
284 

As to the effect of foreclosure in giving a new estate to mortgagee, 
see Heath v. Pugh, 1881, 7 App. Cas. 235. 

The Court may in any foreclosme action order sale instead of fore- 
closure. (Conveyancing Act, 1881, s. 25.) 

As to redemption being precluded by concealment of prior mortgage, 
see 4 & 5 Will. & Mary, c. 16 ; Stafford v. Selby, 2 Vern. 581 ; Kennard v. 
Futurye, 2 Gif. 81 ; Seton, 5th ed., p. 1599. 

[Authorities . — See list of authorities appended to article ^oetgage.] 


Forecourt.— See London County, Buildings. 


Foregflft. — A term applied to a premium for a lease (cp. 5 & 6 
Viet. c. 108, 8. 30). , 


Forehand Rent. — Bent payable in advance. As to payment 
of rent in advance, see Bent. 


Foreign Action. — The rule that concurrent actions by the same 
plaintiff against the same defendant in respect of the same matter in two 
Courts in this country are primA fade vexatious, and that the Court will 
generally as of course put the plaintiff to his election and stay one of his 
suits, — a principle applicable where one of the actions is in the Quwn’s 
Courts in Scotland or Ireland or any other part of the Queen’s dominions, 
— does not apply if one of the actions is in a foreign country where there 
are different forms of procedure and different remedies, although the Court 
has power to interfere in such a case under its general jurisdiction to restam 
vexatious and oppressive litigation {McHenry v. Lewis, 1882, 21 Ch. D. 
282 ; 22 Ch. D. 397). The subject is discussed under Stay of Pbo- 
CESDiNGS ; and see, too. Abuse of Pbocess, and Lis aubi pendens. 


Foreigfn Attachment is a customary pjocess of the 
Court of London, the Bristol Tolzey Court {In re Smr, 1881, 17 Ch. D. < ’> 
and the Exeter Local Court {Briuse v. Wait, 1837, 3 Mee. & W. lo. > 
Tross V. Mushdl, 1590, Cro. (1) 172), and possibly of other ancient mfenoi 
local Courts of record In I^ndon the custom was that when a defemta ^ 
over whom the Court has jurisdiction, but who is a foreigneri ‘ 
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citizeu or freeman, does not appear to a summons served on him, the 
p lain tiff may arrest or attach his goods in the hands of others, or debts 
due to him within the jurisdiction which are equivalent to his goods by 
way of security to enforce his appearance (3/ayo?*, etc,, of London v. London 
Joint-Stock Bank, 1881, 6 App. Cas. 393, 399, 403). It corresponds in its 
general character to the Scotch practice of arrest fundandcc jurisdictionis 
caiisd {Parrwll v. Walter, 1889, 16 Bettie, 917), and saim-arrit in French 
law. The debtor could surrender himself into custody instead of giving 
seonrity. But tjiis power as to detention after judgment was taken away by 
the Dbbtohs Act, 1869 (^In rc Wilkin.% 1873, L. K 8 Q. B. 107). 

The custom has existed from time immemorial, and has been attributed 
to Eoman or Continental sources. It is recognised by the charters of 
Edward iv., and continued in full exercise until the decisions in Oox v. 
Mayor of London, 1867, L. E. 2 H. L. 239, and Mayen* of Ijondon v. London 
JoiiU-Stock Bank, 1881, 6 App. Cas. 393). 

In the first of these cases it was declared necessary to give jurisdiction 
to the Court to show that the original debt, or the debt alleged to be due 
from the garnishee to the defendant, arose within the city, or that a i^arty 
to the suit was a citizen or resided within tlie city ; and the gamisiiee was 
held in such accuse entitled to proceed by prohibition, and not bound to 
plead in the MbiyoFs Court to its jurisdiction. The decision put an end to 
a claim under colour of the custom to attach in the hands of any person 
who might be found in the city, money due from him to another until the 
other appeared as a litigant in the Mayor's Court. And the opinion of 
Willes, J., on behalf of the judges consulted by the House of Lords 
contains the whole history of the real and of the usurped custom. 

In the second case it was decided (1) that the process against a 
garnishee under the custom of foreign attachment was personal, and could 
not be applied teta banking or other corporation ; (2) that the customary 
procedure must be strictly followed to make a foreign attachment valid ; 
and (3) that the custom did not permit any fictions or fictitious summonses, 
but required a real summons to the real defendant, and default by him 
before a foreign attachment could issue (see also M' Daniel v. Hughes, 1803, 
3 East, 367). Since these decisions the procedure by foreign attachment 
has fallen into disuse (Glyn and Jackson, Mayor's Court PraJCt.ice, 
2nd ed., 8), since besides the difficulties of procedure, the attachment when 
obtained does not give the plaintiff the position of a secured creditor (Levy 
V. Lovell, 1880, 14 Ch. I). 334 ; In re Sear, 1881, 17 Ch. I). 74). 

The garnishee in whose hands the debt is attached is discharged 
from the debt when the plaintiff has found security and obtained process 
of the Court, i,e, authority to its officer, to receive the debt or goods 
attached (6 App. Cas. 401). 

The Mayor’s Court has exclusive jurisdiction as to the foreign attach- 
ment unless the proceeding was removed to the High Court under seg. 18 
of the Mayor’s Court Act, 1857 (20 & 21 Viet. c. clvii.), and has 
equitable jurisdiction to grant discovery in aid of the proceeding (Glyn 
and Jackson, Mayor's Court Practice, 2nd ed., 7). 

Pulling, Customs of London, 10; Brandon on Foreign 
Attachment, 1861 ; Glyn and Jackson, Mayor's Court Practice, 2nd ed., 7, 
260.] 

Foreign Bill of Exchange.— See vol. iL p. 96 (ad fin.), and 
p. 106 (Conflict of Lems). 
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Foreign Bonds. — Colonial bonds will not pass under a bequest 
of “foreign Donds” (JBwK w. Hilly 1876,4 Oh. D. 97). So, in conformity 
with the principle of ejusdem generis (see Intbbpketation), a bequest of 
“foreign bonds and other securities” will pass foreign securities only, 
although the testator had investments in British funds i^ergmon v. O'Gilhey] 
1842, 2 Dr. & War. 548). A foreign bond, although negotiable in tile 
country under whose law it is issued, is not a negotiable instrument by 
the law of England, so as to give a bond fide holder for value a good title 
against the owner of the bond, from whom it had beeji stolen, in ihe 
absence of evidence of a custom of merchants in this country to treat 
it as negotiable (see Picker v. London and County Banking Co.y 1887, 
18 Q. B. D. 515). See further. Foreign Funds ; Foreign Security. 


Foreign Charities.— See vol. ii. pp. 469, 470. Sembky the 
authority of the Charity Commission extends to charities which are 
founded and endowed abroad, if their revenues are applied in England or 
Wales (In re Duncan ; In re Taylor's TrustSy 1867, L. K. 2 Ch. 356). 


Foreign Company.— See vol. hi. pp. 206, £09; see also 
Corporations, Foreign ; and consult In re Colonial Mutual Life Assurance 
Soeietyy 1882, 21 Ch. D. 837 (the life assurance fund required by sec. 3 
of the Life Assurance Companies Act, 1870, to have been accumulated 
prior to the return of the deposit, may consist of accumulations already 
existing abroad, and arising from the original business of the company) ; 
Bulkeley v. SchutZy 1871, L. E. 3 1\ C. 764 (a foreign company cannot be 
registered as an existing company under the Companies Acts) ; Lloyd 
Generate ItalianOy 1885, 29 Ch. I). 219 (a foreign company cannot, if it has 
no office in tliis country, have a winding-up order here) ; Bateman v. Service 
1881, 6 App. Cas. 386 (semblcy a limited company incorporated under the 
laws of another country may trade here without being incorporated 
according to English law) ; and add to the authorities cited in vol. iii at 
p. 206 ; In re General Company for Promotion of Land Credit y 1870, 
L. E. 5 Ch. 363 ; 1871, L. E. 5 H. lI 176 ; In re Federal Bank of Australia ^ 
1893, W. N. 46 and 77 ; and see Buckley on The Companies ActSy 7th ed., 
246, 247, 466. As to service on foreign companies, see Parties. 
Certificates of shares in a foreign company on which a form of transfer and 
power of attorney has been indorsed and executed in blank, may be liable 
to probate duty if they are marketable in this country and are operative 
by delivery (^ern v. iZ., [1896] 1 Q. B. 211). 


Foreign Corporations.— See Corporations (Foreign). 


Foreign Courts; Foreign Countries. — Various 
classes of questions affecting foreign courts and countMes arise under 
English law. These are treated in this work under fhe heads of law to 
which they severally reijate, e.g. injunctions to restrain proceedings in, 
under InjCnction and Stay of Proceedings ; the taking of evidence abro^ 
for use here, under Commission, Evidence on, voL iii. at p. 125 ; 
taking of evidence here for use abroad, ibid , at p. 126, etc.; the attendance 
of foreign witnesses, under Witness ; the proof of foreign law, unde 
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FopaiGNLAW,Pfoo/(>/. See further, Execution ; Judgment; Jurisdiction. 
An account of the method of taking evidence in England for the purposes of 
litigations in the Scotch Courts will be found in the article Scotland. 

Foreign Creditors ; Foreign Debtors.— See Assets, 
vol. i. at p. 352; Bankruptcy, vol. i. at pp. 492, 516 ; and Executors and 
Administrators. 


Foreign Deserter.— See Merchant Shipifng. 


Foreign Dividends. — As to assessment of to income tax, 
see 48 & 49 Viet. c. 51, s. 26, and article Income Tax. 


Foreign Divorce . — The laws as to divorce in communitir^ whose 
marriage laws are of Christian origin are of a most embarrassing variety. 
No two European States have the same reasons for granting a divorce ; each 
of the United States and most British colonies and even the three parts of 
the United Kingdom have distinct divorce laws (see P. P. 1868, a). This 
variety, coupled with the migratory habits of modern times and a tendency 
to seek the most favourable forum for divoitje, has made it often necessary 
to consider whether a divorce or decree of nullity of marriage obtained 
outside England can be treated as valid in England. 

The question arises (1) in proceedings for Bigamy, (2) in proceedings 
before the Matrimonial Courts, (3) on questions of inheritance or siujcession 
ah intestato. It prises only with reference to marriages of a monogamous 
or Christian character; polygamous marriages not being regarded as 
marriages at all {In re Bethcll, 1888, 38 Ch. D. 220. But see Mayne, Ind. 
Gr. Law, 1896, p. 794). A case, Skinner v. Skinmr, now stands for judgment 
in the Privy Council which turns on the effect of a Mohammedan divorce 
on a Christian marriage. (Judgment, Dec. 8, 1897. See Marriage.) 

The English Courts when a foreign divorce is set up consider it necessary 
to inquire whether it was granted under such circumstances as to render it 
valid in the view of private international law as understood in England : aud 
the considerations to be weighed differ somewhat from those involved in 
dealing with ordinary Foreign Judgments. 

Some foreign States treat marriage and divorce as matters of personal 
status, and as subject to the " personal statute,” i.e. the national law of tlie 
husband, irrespective of the question of domicile. 

The English Courts have fluctuated somewhat in the course of decision. 
The first view of jurisdiction in divorce was that an English marriage could 
not be dissolved by a foreign Court, nor except by a British statute {M*(Mrthy 
V. Be Gaix, 1831, 2 Russ. & My. 614). This was disposed of in Slmw v. Oould, 
1868, L. R. 3 H. L. 85. But even now there seems to be no precedent in 
which an English Court has actually YielA. a foreign divorce of British subjects 
to be valid. The next step was to admit the jurisdiction of foreign Courts 
in a country wher^ English spouses were domiciled, but to attempt to limit 
the causes of divorce to those recognised by Englfeh law. This was disposed 
of in Harvey v. Famie, 1883, 8 App. Cas. 43, and it is now settled that the 
grounds of divorce depend, in the view of English law, on the lex domicilii, 
and not on the national law of the spouses, nor the lex loci contractus. This 
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rule, no doubt, has the effect, so to speak, of changing the terms *of the 
marriage contract according to the country in which the spouses are 
domiciled for the time being ; but inasmuch as such domicile depends on 
the voluntary action of both, or of the husband as managing partner, no 
hardship is wrought except in those cases in which a husband leaves his 
wife and settles abroad and utilises the foreign procedure to get rid of her 
for refusing to join him. 

The notion of a matrimonial domicile, as distinct from domicile by which 
succession is governed, or rather of a special domicile for purposes of divorce, 
is first distinctly expressed in the opinions of the majority of the Court 
Niboyet v. Nihoyet^ 1878, 4 P. D. 1, which depend on a confusion between 
residence and domicile, and between the jurisdiction to grant a divorce a 
vimuh, or to annul a marriage, and that as to restitution of conjugal rights, 
alimony, or separation as to which temporary residence without domicile is at 
present held to give jurisdiction {Le Mesurier v. Ze Mesurier, [1894] App. Cas. 
517, at 531). The decisions at the different stages of development of the law 
were undoubtedly conflicting and perplexing, and produced much commentary 
from writers on private international law. The question appears now to have 
been set at rest in Ze Mesurier v. Ze Mesurier, [1895] App. Cas. 517, which is 
inconsistent with Niboyet v. Niboyet, and in which Lord Watson after a 
thorough examination of the principles applicable,and of the judicial decisions 
of England and Scotland, has laid down a rule which (while ^Bchnically not 
binding English or Scotch Courts, having been given on an appeal from a 
colony subject to Eoman-Dutch law) must be regarded as finally and con- 
clusively settling the proper international rule to be applied by English Courts. 
And it is in accordance with Shaw v. Gould, 1868, L. E. 3 H. L. 85. That is 
to say, “ No divorce is entitled to recognition in another State under the rules 
of international law, unless the Court which pronounced the decree of divorce 
had jurisdiction over the spouses by reason of the horid fid^ and permanent 
domicile of the spouses or the husband in the country to which the Court 
belonged ” (see Briggs v. Briggs, 1880, 5 P. D. 153 ; Ze Sueur v. Ze Sueur, 
1876, 1 P. D. 139 ; Siindair's IHvorce Bill, [1897] App. Cas. 469). 

The crucial question in considering the validity of a foreign divorce is, 
then, the domicile of the spouses when the suit was instituted. Their 
nationality is immaterial, as is the place where the marriage took place or 
where the cause of divorce arose, or the nature of the offence, provided that it 
is one which the lex domicilii recognises as ground of divorce. Thus an English 
marriage may be dissolved abroad, and for causes not recognised by English 
law {Harvey v. Famie, 1882, 8 App. Cas. 47); or an Irish marriage, indissoluble 
there except by private Act, can be dissolved in England or the colonies if 
the spouses have settled there. But the domicile must have been really 
and in good faith acquired for all purposes, and not merely as a short cut 
out of a matrimonial impasse. 

The proceedings in the foreign suit must not only be in a cause within 
its jurisdiction, but also in accordance with natural justice. Thus the 
respondent must have proper notice of the suit and opportunity of defence 
{Shaw V. 1870, L. R 2 P, & D. 156 ; Oollis v. Hector, 1875, L B. 19 
Eq. 175), and the decree must be final and have been pronounced on the 
merits without fraud or collusion {Shaw v. Gould, 1868, L. E. 3 H. L i 
Bonaparte v. Bonaparte, [1892] Prob. 402). • • 

"V^ere jurisdiction is fissumed under the municipal law contrary to the 
rules of international law, the divorce may be municipally valid in the 
country where it is granted, but ineffectual abroad, so tnat if either of tne 
spouses remarries, he or she would, if a British subject, be indictable 
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Bt0AMT ; and whether a British subject or not, if the true domicile of the 
spouses was in England, a petition for divorce could be filed there for 
bigamy and adultery {Oreen v. Ghrceuy [1893] Prob. 80). Serious difficulties 
may arise where the law of a British possession provides for the grant of 
divorce irrespective of domicile, as in India (see Thomion v. Thornton, 1886, 
11 P. D. 176 ; Warier v. Warier, 1890, 16 P. D. 152). The proper conclusion, 
having regard to Le Mesurier's case, seems to be that such a divorce would 
have its full effect only in India and be of no effect in other parts of the 
en^)ire, and certainly of no effect in foreign States. 

In some S&tes the only tribunal for matrimonial questions is 
ecclesiastical, and in certain Roman Catholic countries and in Roman 
Catholic communities in Turkey there is no civil tribunal competent to 
pronounce a decree of divorce, but if by papal rescript or decree of a proper 
ecclesiastical officer, a divorce a mncido were pronounced as to persons 
domiciled in the particular country, it would apparently be recognised in 
England {Parapano v. Happaz, [1894] App. Cas. 65 ; Connolly v. Connolly, 
1851, 7 Moo. P. C. C. 438). 

"When once the international validity of a foreign divorce is est^ llished 
it is treated in England as having the same effect on the status, contracts, 
and property of the parties as it would have under the lex domicMii. 

This will nqjike them free to remarry, and if the marriage takes place 
outside the territory where the divorce was pronounced, free from any penal 
disabilities imposed by the lex fori on remarriage of a guilty party {Scott v. 

1886, 11 P. D. 126). But where remarriage takes place before the 
vinculum is fully severed it is invalid (Warier v. Warier, 1890, 15 P. D. 
152). 

A decree of divorce, though in substance a judgment on status, has the 
effect of a judgment in rem, i.e. it is treated. as conclusive in suits other 
than those between husband and wife (Foote, Priv. Ini. Law, 2nd ed., 577). 

The position of a foreign decree of nullity seems to be in substance the 
same as that of a foreign decree of divorce. But there may be grounds of 
distinction, e.g, where a marriage between foreigners in England, there 
lawful, is annulled in the country of their nationality or domicile, on the 
ground that by that law the necessary formalities and consents were not 
complied with and given (Simonin v. Mallac, 1860, 2 Sw. & Tr. 67). I^ut 
a foreign decree of nullity for impotence by tlie Courts of the husbaiid^s 
domicile has been treated as valid (Turner v. Thompson, 1888, 13 
P. D. 37). 

Antenuptial contracts or marriage settlements are not invalidated by 
the divorce or affected by the lex fori domicilii ( Waits v. Shrimpton, 1855, 
21 Beav. 97). But each spouse is put into the i)Osition of an unmarried 
person in respect to free personalty, under the lex domicilii. As to real 
property, subject to any special rule of the lex loci, persons divorced by 
a valid foreign judgment, and their children l)y a subsequent rnanj^ige 
valid by the law of England, would be entitled to inherit or succeed 
ah intestaio, just as much as if the divorce had taken place in England 
(Shaw y. Gould, 1868, L E. 3 H. L. 55). 

With reference to foreign decrees for jactitation, of marriage and restitu- 
tion of conjugal rights, it has not been authoritatively settled what course 
English Courts would take (Le Mesuricr v. Le M^urier, [1895] App. Cas. 
at 526). But they appear to exercise jurisdiction in these cases, *and as to 
judicial separation or alimony without much regard to the question of 
domicile (In re Tucker, [1897] Prob. 83). 

[Authorities . — ^Dicey on Conflict of Laws, 273, 387, 430, 753 ; Westlake, 
VOL. V. 27 
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iTUernatiomI Law^ 3rd ed., p. 74 ; Foote, PrivcUe Interiiatianal Law, 2nd 
edi, p. 86 ; Geary on Marriage, pp. 526-530 ; and most full and valuable 
articles by Mr. Monnier in Law Magazine, vols. 286 (1892), p. 12, and 287 
(1893), p. 115.] 


Foreign Domicile.— See Domicile. 

Foreign Enlistment. — ^As a general principle it is the duty 
of neutral States to abstain from any acts which may promote the success 
of one belligerent against the other. But can a State be held liable for the 
acts of private individuals, and to what extent is it bound to force them 
to respect this principle ? In certain cases the belligerent is allowed by 
the law of nations to deal with the individual neutral infringer directly 
(see Blockade ; Contraband of War ; Visit and Search). The subject of 
the liability of a State for acts of its citizens has given rise to controversy 
chiefly in connection with the United States. In 1855 President Pierce 
stated that “ the laws of the United States do not forbid their citizens to 
sell to either of the belligerent Powers articles of contraband^of war, or take 
munitions of war or soldiers on board their private ships forttransportation; 
and although in so doing the individual citizen exposes his property or 
person to some of the hazards of war, his acts do not involve a breach of 
national neutrality, nor of themselves implicate the Government (Message 
to 34th Congress, 1st Session). 

That, however, which on a small scale may escape the control of a 
Government may on a large one become notorious or come otherwise 
within ofi&cial cognisance. Whether the United States Government was 
logical in the position it took up subsequently in the Alabama case, we can 
leave to controversialists. Suffice it to say that in the Treaty of Washington 
it admitted that the limit of the obligation of a State for the acts of citizens is 
that it shall use, as therein expressed, " due diligence ” (see Alabama Case). 
There may be dififerent opinions as to what amounts to “due diligence,” 
but it would be unreasonable to expect any country to do more than enforce 
by*the criminal methods and procedure it possesses a law for the prevention 
of acts of infringement of neutrality committed on its own soil. 

The first Foreign Enlistment Act adopted for the purpose of preventmg 
British subjects from taking part in wars between States at peace with 
Great Britain was that of 1819 (59 Geo. iii. c. 69). This Act inflicted fines 
or imprisonment or either on any British subject who enlisted or procured 
others to enlist in the naval or fnilitary service of a foreign country and 
forbade under similar penalties the fitting out of armed vessels without 
licence of the Crown for employment against a friendly State. If these 
p^pvisions had been strictly enforced they might possibly, one would think, 
nave sufficed to prevent the departure of the Alabama from Liverpool. 
They were not, however, considered sufficient, and a Commission was 
appointed “ to consider the character, working, and effect of the laws available 
for the enforcement of British neutrality, and to inquire ahd report whether 
any and what changes oimht to be made in such laws for the purpose or 
giving them increased Qmciency and bringing them into full conformity 
with Brilish mtemational obligations.” The report of the Commi^J^"’ 
published in 1867, led three years later to the repeal of the Act of 
and the adoption of the Act now in force (33 & 34 Viet. c. 90). 

This Act, the preamble of which recites that its object is “ to make pr - 
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vsnon for tho regi^tion of the conduct of Her Majesty’s subjects during the 
existence of hostilities between foreign States with which Her Majesty is at 
peace/’ deals with two classes of offences, viz. illegal enlistment and illegal ship- 
buflding and expecUtions. Secs. 4 to 11 contain the list of prohibited acts, 
viz. — Enlisting or inducing any person to enlist in the military or naval ser- 
vice of a foreign State at war with a friendly State; leaving British dominions 
(or inducing, etc.) with intent to serve such foreign State; embarking 
persons under false representations in order that they may be led to enter 
into such service ; the taking or engaging to take on board by the master 
or owner of a ship, persons illegally enlisted ; building, causing to bo built, 
equipping, or despatching a ship, knowing or having reasonable cause to 
believe that the ship is to be employed in the service of such foreign State 
(the onus prohandi lying upon the builder of his own ignorance) ; augment- 
ing the warlike force of a ship serving such foreign State ; and fitting out 
a naval or military expedition against a friendly State. Permission to do 
any of the above-mentioned acts can only be obtained by a direct Koyal 
licence, signed with the Eoyal sign-manual, or by an Order in Cou!\ciii, or 
by Eoyal Proclamation (s. 15). 

Offences against the Act are punishable by fine and imprisonment, or 
either, and imprisonment, if awarded, may be either with or without hard 
labour. Sec. 13 limits terms of imprisonment to two years. 

The offence of building, equipping, etc., ships for use by a belligerent 
towards whom Her Majesty is neutral is punishable, in addition to the 
above-mentioned penalties, by forfeiture to the Crown of ship or equipments 
(s. 8) ; provisions are also made for the detention of ships engaged in illegal 
enlistment and transport (s. 7) ; but all proceedings for the condemnation 
and forfeiture of a ship or equipment must have the direct sanction of the 
Secretary of State (s. 19). 

Customs oflBcfers, either home or colonial, officers of the Board of Trade, 
commissioned officers on full pay in the naval or military servkie of the 
Crown, and Admiralty officials by order of the Board are authorised to seize 
and detain any ship built or equipped in contravention of the Act, or used 
for the illegal transport of British subjects for the purposes of foreign 
enlistment (s. 21) ; and these officers may call to their aid in enforcing such 
seizure, any constable or officer of police, any naval or military or marine 
officer, any excise officer or officer of customs, any harbour-niaster or dock- 
master, and any officer having legal authority to make legal seizures of 
ships, and, if necessary, force may be used to make such seizures (s. 22). 

Sec. 23, which is designed to prevent a repetition of tlie errors which 
enabled the Alabama to sail unmolested from an English port, begins as 
follows : — 

If the Secretary of State or the chief executive authority is satisfied that there is a 
reasonable and probable cause for believing tliat a ship within Her Majesty’s doniinions 
has been or is being built, commissioned, or equipped contrary to tliis Act, and is aBl>iit 
to be taken beyond the limits of such dominions, or that a ship is about to be despatched 
contrary to this Act, such Secretary of State or chief executive authority shall have 
power to issue a warrant strting that there is reasonable and probable cause for believing 
as aforesaid, and upon such warrant the local authority shall have power to seize and 
search such ship a-nd to detain the some until it lias been either condemned or released 
by process of law, or* in manner hereinafter mentioned. The owner of the ship so 
detained, or his agent, may apply to the Court of Admiralty for its rclt^sc, and the 
Court shall as soon as possible put the matter of such seizure* and detention lu course^ of 
trial between the appbeant au d th e Crown. If the applicant establish to the satisfaction 
of the Court that the ship was not and is not being built, commissioned, or equippecl, 
or intended to be despatched contrary to this Act, the ship shall be released and restored . 
If the applicant fail to establish to the satisfaction of the Court that the ship was not 
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and is not being built, commissioned, or equipped, or intended to be destetclied con. 
trary to this Act, then the ship shall be detained till released by order of the Secretary 
of State or chief executive authority. 

Provisions then follow for releasing any ship where no proceedings are 
pending for its condemnation, or on the owner giving satisfactory security 
that the ship shall not be employed contrary to the Act. By sec. 24 if the 
local authority becomes aware that a ship is being built, equipped, etc., the 
certain or probable destination of which is one in contravention of the Act, 
it becomes his duty to detain such ship and to communicate at once with 
the Secretary of State. Warrants may be issued by the Secretary of State 
or chief executive authority (s. 25), empowering any person to enter a 
dockyard and inquire as to the destination of any ship which may appeal* 
to him to be one likely to contravene the provisions of the Act, and to search 
such ship. 

The number of cases under the Act has been small. The two most 
important related to alleged breaches of neutrality in connection with the 
Franco-German war. An English tug, TJie Gauntlet, imdertook at the 
ordinary rates to tow a French prize ship with })rize crew on board, captured 
from the Prussians, from the Downs within British waters to Dunkirk 
Eoads. This was done, and upon the contention that the act* was a breach 
of neutrality under sec. 8 of the Act, it was held in first iastance, Le. by 
the Court of Admiralty, that no illegal act had been committed, the tug not 
having been employed in the military or naval service of France, but tlio 
decision was reversed on appeal to the »)udicial Committee on the ground 
that expediting the arrival of the crew and the shij) to a French destination 
was a despatching of the ship within the meaning of sec. 8 of the Act ; the 
tug was therefore forfeited to the Crown v. Elliott, 1871, L.E. 3 Ad. k 
Ec. 381). The second important case arose out of a contract made by an 
English firm with the French Government to lay a subm^ine cable along 
certain parts of the French coast. It was held that though the line when 
completed would doubtless be used partly for military purposes, the con- 
tract was of a purely commercial character, and its performance was not 
rendering military or naval service within the meaning of the Act ( The 
International, 1871, L. E. 3 Ad. & Ec. 321). It seems to follow from this 
decision that if the main object had been to subserve the military operations 
of the belligerent, the case would have come within its meaning. As 
to the Saiuloval and Jameson cases, see Neutrality and Eaid. 


ForeigCn Fu nds. — As to the meaning of " foreign funds a term 
which has come under judicial consideration chiefly in connection with 
trusts for investment and questions of conversion — see Ellis v. Eden, 18 o<, 
26 L. J. Ch. 633; In re Langdale, 1870, L. E. 10 Eq. 39; and Cadcity^ 
Eaxl^, 1877, 6 Ch. D, 710. 


For6lg'n"SOlng' Ship. — This expression in^ the Merchant 
Shipping Act indudes every ship employed in trading or going between 
some, place or places in the United Kingdom and gqme place or places 
situate beyond the followvig limits — i,e, the Coasts of the United Kingdom, 
Channel filands, Isle of Man, and the Continent of Euiope between hj* 
river Elbe and Brest inclusive (s. 742). Ships engaged in the whale, sea > 
walrus, or Newfoundland cod fisheries are foreign-going ships and 
fishing-boats, except ships engaged in the Newfoundland cod fisheries wl le ^ 
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belong to ports in Canada and Newfoundland (s. 744). Every foreign-going 
ship (not an emigrant ship) carrying a hundred persons on board must 
have a duly-qualified inedical practitioner under a penalty to the owner of 
£100 (s. 209). The official log of a foreign-going sliip must Ik? delivered to 
the superintendent before whom the crew is discharged within forty-eight 
hours after the ship’s arrival at her first port of destination in the United 
Kingdom or the discharge of her cargo, whichever comes first (s. 242 (1)). 
For other provisions applying to foreign-going ships, see Crew ; Seamen. 

• • 

Forcigri Govern IT1cn*t. — A foreign Government is a Govern- 
ment not under the jurisdiction of this country. A subordinate Govern- 
ment, e,g. one of the American States, satisfies the definition (Cadett v. 
Earle, 1877, 5 Ch. D. 710). 


Foreig^n Indorsement. — See Negotiable Instrumen''. 

Foreign J udgments.— The theories of Continental jurists with 
respect to trlh force to be accorded in a civilised State to a judgment 
rendered by a com])etent Court of another civilised State have not yet been 
completely harmonised nor adopted as fixed rules of international law ; and 
in practice each State has its own view of international law (In rv 
Qimmland Mercantik Afjennj Vo,, [1891] T Ch. ;");>()) and its rules as 
to the extent to which and the mode in which it will give effect to foreign 
judgments ; but all agree in one thing that tfie foreign judgment cannot be 
executed pro^mo vigore or by the officers of the country in which it was 
given (Phillimore, International Law, 2nd ed., vol. iv. p. 727). There are 
treaties between many States by which they agree, subject to certain for- 
malities, to execute within their own territories the judgments of each other’s 
Courts. But no such treaty has been made by the United Kingdom, nor, with 
exceptions to be presently stated, does any statute exist to regidate procedure 
for enforcing in England the judgment of a Court outside England. ^ 

The mode of dealing in England with foreign jiulgments rests, therefore, 
wholly upon judicial decision, inttuenced no <loubt by study of jurists and 
text-writers, and bearing traces of that inlluence in the variations of 
judicial opinion and the tendency to adopt the views, now of one, now 
of another school of theorists in comity or international law. It is not pro- 
posed to discuss those theories here in detail, l)ut merely to indicate the 
result of the judicial decisions and the procedure consecrated by practice 
for dealing with claims on foreign judgments. It riiiist l>e premised 
(1) that the questions involved are distinct to some extent from what is 
called the Conflict of Laws (q.v,) which frequently arises as to tlw^law 
applicable to a particular transaction; (2) that the English Courts will 
assert jurisdiction at the invitation of any person with greater readiness 
than foreign Cqurts (s^e E. S. C. 1888, Order 11), and will absolutely decline 
it only in a few cases, e.g , — 

(а) Claims as (a title to land abroad ; 

(б) Questions of status raised by persons no4 domiciled in ^England in 
cases where English property is not affected ; 

(c) Claims to enforce foreign criminal, penal, or revenue laws. 

The establishment of jurisdiction by fiction in transitory actions and 
the abolition of venues have led to this, result by a process traced in 
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Com^mnhia de Mozambique v. British South Africa Co., [1893] App. Cas. 602. 
But the procedure by which a discretionary jurisdiction is exercised under 
R S. C. 1883, Order 11, while it illustrates current views of the comity of 
nations, forms a code for the High ( -ourt and binds British subjects abroad 
{In re BusfUld, 1886, 32 Ch. D. 350 ; In re Cliffcn, [1895] 2 Ch. 21), has no 
direct bearing on the treatment of foreign judgments in England. 

Two theories have been formulated by English lawyers to justify tlie 
intervention of English Courts to enforce foreign judgments. The first is 
that of the comity of nations {Alves v. Banbury, 1814,«-4 Camp. 28; 
Castrique v. Imrul 1861, 30 L. J. C. P. 177 ; Messina v. Petroeochino, 1872, 
L. R 4 P. C. 144). The second is that developed in Oodard v. Cray, 1870, 
L. R 6 Q. B. 139 ; Sehibsby v. Westenholz, 1870, L. R 6 Q. B. 155 ; 
and Abouloffy. Oppenheimer, 1883, 10 Q. B. D. 295, viz. that the judgment 
of a competent foreign Court that a sum is due creates a legal obligation to 
pay it upon which an action may be brought to enforce the judgment. 
The theories are perfectly consistent; the first indicates the propriety 
of the recognition of foreign judgments, the second the jm-ticular fiction 
or adaptation of English procedure for effecting it. But the second view 
needs qualification. It is well settled that the effect of a foreign judgment 
in personam in favour of a plaintiff in English law is not to merge the debt 
in the judgment nor to create res judicata {Hall v. Odbcr, f809, 11 East, 
118 ; 10 R R 443; Bank of A nstralmia v. Harding, 1850, 9 C. B. 6G1 ; 
Same v. 'Nim, 1851, 16 Q. B. at p. 738 ; Kvhall v. Marshall, 1856, 1 C. B. 
N. S. at p. 259). It merely creates — 

(1) A presumption that the foreign Court was competent and proceeded 
regularly, and in accordance with its own law and natural justice {Sinclair 
V. Fraser, 1771, 20 St. Tri. 468 (H. L. Sc.) ; Honlditch v. Marquis of 
Donegal, 1834, 8 Bli. N. S. 301, where all authorities to tljat date are fully 
noted; Henderson v. Henderson, 1844, 6 Q. B. 298). 

(2) An indisposition when these presumptions are not rebutted to 
review the correctness of the foreign judgment by the lex fori {Castrique 
V. Imrie, 1870, L. R 4 H. L. 414; Vadala v. Lawes, 1890, 25 Q. B. D. 
306). 

Foreign judgments for purposes of English law include — 

(T) Judgments of Courts of any British possession outside the United 
Kingdom, including those of the Channel Islands and Isle of Man, and of 
Courts created under the Foreign Jurisdiction Acts and Orders in Council ; 

(2) Judgments of the Courts of independent foreign civilised States: 

(3) Judgments of the Scotch and Irish Courts. 

Classes (1) and (2) are treated in the English Courts in the same way. 

Scotch and Irish judgments for debt, damages, and costs may be 
registered in England and enforced without bringing an action, by virtue 
of the Judgments Extension Act, 1868 (31 & 32 Viet. c. 54), and the rules 
mada^hereunder in 1868 (St. R & 0., Eevised, vol. vii. p. 363). 

The Act specially excludes Scotch decrees m (Asentid, where the 
Scotch Court has arrested funds to found jurisdiction (s. 8) {In re Lcnc, 
[1894] 1 Ch. 147, 158). It did not apply to equity, judgments or 
judgments and decrees ad facta proestanda, or of the nature of prohibi- 
tions or injunctions, or for the recovery of land, on on questions ol 
status {Wqtherspoon v. Connolly, 1871, 9 Maeph. 510, 613; Phosplude 
Sewage Co. v. Molleson, 1 App. Cas. 780 ; 4 do. 801; In re Orr-Ewing, 1884, 1 1 
Eettie, 600, 630). But possibly sec. 76 of the Judicature Act^ 1873, may be 
read as extending the Act of 1868 to all actions in the High Court (see 
Fon^ainds case, 1,889, 41 Ch. D. 118, 122). 
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Tlie effect of the registration is to make the judgment that of the Court 
in, which it is registered {In re Lou\ [1894] 1 Ch. 147) for purposes of execu- 
tion, which do not exclude procedure by judgment summons {In re JFateofi, 
[1892] 1 Q. B. 21). One result of the statute is that a judgment in Scotland 
on a claim statute-barred in England can be registered and enforced in 
England {In^e Low, [1894] 1 Ch. 147). 

The Act also puts an end to the rule requiring security for costs from 
the Scotch or Irish petitioner in the case of judgments to which it applies 
(« 5, and Raeburn v. Andrews, 1874, L. li. 9 Q. B. D. 118). But it did not 
apply to the excepted proceedings, supra {In re East Llangynog Head 
Mining Co,, 1875, 23 W. E. 587). Tlie Judicature Act, 1873, s. 76, appears 
to extend the exemption from security for costs to all Scoteli and Irish 
judgments proceeded on in England, but not to orders made on a claim 
in a winding-up of a company {Fontaine*s case, 1889, 41 Ch. I). 118, 122). 

The Inferior Courts Judgments Extension Act, 1882 (45 & 46 Viet, 
c. 31), has similar rules with respect to English, Scokh, and Irish Courts 
of inferior civil jurisdiction. 

The scheme of both Acts is to render the foreign judgment ‘‘executory,” 
as it is terme^ by Continental jurists, without going through the procedure 
ordinarily necessary under English law. 

Orders mflde on a winding-up under the Companies Acts made in 
Scotland or Ireland are enforceable in England under secs. 122-125 of 
the Companies Act, 1862 (25 & 26 Viet. c. 89). See Buckley on Com- 
panies, 7th ed., pp. 336-343. 

The Bankruptcy Act, 1883, makes provision for enforcing English orders 
in Scotland and Ireland, and a correlative provision as to enforcing 
Scotch or Irish bankruptcy orders in England, on request from the Scotch 
or Irish Courts (see 46 & 47 Viet. c. 53, ss. 117, 118). As to judgments 
affecting matrimonial relations, see Foiieign Divorce; Foreign Marriage. 

Foreign judgments are further classified with reference to their claim 
to recognition in England according as they were rendered (1) in actions 
in persoTiam on the parties ; (2) in actions in rem ; (3) in questions affecting 
administration of the property of deceased persons, or bankruptcy or 
liquidation, admiralty matters, or questions of lunacy or status. 

1. Actions in personam, — It seems to be immaterial wliether the ftetion 
arose cx contractu or ex delicto {Smith v. Nicholls, 1839, 5 Bing. N. C. 208). 
A foreign judgment in favour of a defendant has in England the effect 
of res judicata and absolutely bars any proceeding in England for the 
same cause of action {Philips v. Hunter, 1795, 2 Black. H. 402 ; Ricardo 
V. Garcias, 1845, 12 Cl. & Fin. 368), provided that the foreign Court was 
competent to entertain the suit in which the judgment was given, and 
apparently subject to a right to sue in England for relief other than that 
refused abroad {Callandar v. Dittrich, 1842, 4 M. & G. 68). 

Where the foreign plaintiff in an action in personam wishes to ^{pree 
his judgment in England, the present procedure is either to sue on the 
original cause of action {Smith v, Nicholls, 1839, 5 Bing. N. C. 208), or, 
which is the , more usual course, to issue a writ out of the High 
Court specially indorsed under R. S. C., Orders 3 and 6 {Hodsoll v. 
Baxter, 1858, 28 J. Q. B. 61 ; Grant v. Eastern, 1883, 13 Q. B. D. 302), 
and to apply under Order 14 for summary judgment upon an affidavit 
verifying a certified and, if necessary, translated copy of the foreign 
judgment (14 & 15 Viet. c. 99, s. 7). The defendant is not permitted 
to defend the action unless he can show that there is a question to be tried 

(a) As to whether the foreign judgment was obtained by fraud, i,e» that the 
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foreign Court was deceived (CammeU v. Sewell, 1858, 27 L. J. Ex. 448 ; Vadala 
V. Zawes, 1890, 26 Q. B. D. 306), or deliberately went wrong either on the 
facts, the law, or the procedure {Gastrique v. Imrie, L. R. 4 H. L. 414). 
Involuntary mistake by the foreign Court is no answer to the action. 
But there are decisions authorising disregard of the foreign judgment 
for errors on the face of it {Robertson v. Struth, 1844, 5 Q. B. 941 ; Reimers 
V. Drvjee, 1857, 26 L. J. Ch. 196), or for mistakes as to English law {Gastrique 
V. Imrie, supra). 

(6) Whether the foreign Court has jurisdiction over the ^parties and tBe 
subject-matter of the suit, and proceeded according to natural justice. 

(c) Whether the suit is in respect of a matter in which in the Englisli 
view of international law the remedies are territorial only and cannot be 
properly enforced in England. 

The latest and most authoritative English opinion on. the essential 
elements in international law for the validity of a foreign judgment is that 
expressed by the late Earl of Selborne in Sirdar Gurdyal Singh v. Rajah of 
Faridkote, [1894] App. Cas. 670. The appellant, a subject of Jhind and 
there domiciled, was treasurer to the respondent, an independent ruler of an 
Indian State. He left his service and the State. The Eajafe sued him in 
the State Courts for money alleged to be due from him as treasurer. He 
was served in Jhind with the process, but did not appear. Judgment 
ex parte was entered against him, and an action brought thereon in a British 
Indian Court. These facts exactly raised the question of the jurisdiction of 
the Faridkote Court over the appellant, the cause of action whether in 
contract or ex delicto having clearly arisen in that State. Lord Selboriie’s 
opinion sums up very tersely the rules applicable : 

“ There was nothing to take this case out of the general rule that the 
petitioner must sue in the Court to which the defendant subject at the 
time of suit {actor sequitur forum rei\ which is rightly stated by Sir Robert 
Phillimore {Inter. Lato, vol. iv. s. 891) ‘ to lie at the root of all international 
and most domestic jurisprudence on the matter,' All jurisdiction is 
properly territorial and extra tcrritorium jus dicenti impune non paretur. 
Territorial jurisdiction attaches (with special exceptions) upon all persons 
either permanently or temporarily resident within the territory while they 
are wT:thin it ; but it does not follow them after they have withdrawn from it, 
and when they are living in another independent country. It exists always 
as to land within the territory, and it may be exercised over moveables 
within the territory ; and in questions of status or succession governed by 
domicile it may exist as to persons domiciled or who when living were 
domiciled within the territory as between different provinces under one 
sovereignty {e.g. under the Roman Empire the legislation of the sovereign 
may distribute and regulate jurisdiction); but no territorial legislation can 
give jurisdiction which any foreign Court ought to recognise against 
forqigr.ers who owe no allegiance or obedience to the power which so 
legislates. 

“ In a personal action (whether of contract or ex delicto), to which none 
of these causes of jurisdiction apply, a decree pronounced in, abserdem by a 
foreign Court to the jurisdiction of which the defendant has not in any way 
submitted himself, is by international law an absolute nullity. He is under 
no obligation of any land 4o obey it,, and it must be regarded as a mere 
nullity by the Courts of every nation, except when authorised by special 
local legislation in the country of the/orwm in which it wae pronounced. 
These are doctrines laid down by all the leading authorities on intematio. al 
law .... and no exception is made to them in favour^ of the exercise ot 
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jtirisdiction agsdnst a defendant not otherwise subject to it by tlie Courts 
of the country in which the cause of action arose or in cases of contract by 
the Courts of the locus solutionis. In these cases, as well as all others where 
the action is personal, the Courts of the country in whicli a defendant 
resides have power, and they ought to be resorted to, to do justice/* By 
personal actions in this passage is meant actions in ftcrsonam and inter 
parteSy as distinguished from actions in rcmy probate actions, and proceedings 
in probate or administration, and bankruptcy (Dicey, Conflict of Laws, 233). 
llie principles»apply to colonial as well as foreign ludginents (see Tumhull 
V. IFattw, 1892, 67 L. T. 67). 

A foreign judgment will therefore be of no validity in England where 
jurisdiction has been assumed over an absent foreigner in respect of a 
contract made by him while resident in the country of the forum, and to 
be performed there ; and the decision to the contrary in Bccquet v. Macarthy, 
1831, 2 Barn. & Adol. 951, must be treated as overruled in Don v. Lipmann, 
1837, 5 Cl. & Fin. 1; Eousillon v. Pmisillon, 1880, 14 Cb. D. 1, and the 
Faridkote case. 

A jurisdiction created by seizure of the land or goods of the defendant 
in the coun^fy of the forum in his absence would not be recognised as 
internationally valid {De Cosse Brissac v. Rathhone, 1861, 6 H. & N. 301; 
Schihshy v. Westenholz, 1870, L. R 6 Q. B. 155. But sec In re West 
Cumberland Iron and Steel Co,, [1893] 1 Ch. 713). 

In the Judgments Extension Act, 1868 (31 & 32 Viet. c. 54, s. 7), Scotch 
decrees in absentid founded on arrest ad fundandam juHsdictionem are 
specially exempt from the benefits of the Act. 

Where a defendant, over whom the foreign Court would have had no 
jurisdiction in absentid, appears and submits to tlie jurisdiction, the foreign 
judgment will be pre8ume<l to bind him (Novelli v. Rossi, 183)1 , 2 Barn. & Adol, 
757 ; De Cosse Brissac v. RaMone, 1861, 6 H. & N. 301), unless the foreign 
Court was, from an international point of view, absolutely incompetent 
{OiiUon v. Radcliffe, 1874, L. K. 9 C. P. 189). 

Where a man not domiciled nor resident in, nor a subject of a foreign 
State is served with process of its Courts wlule passing through it, and 
defends the action, the judgment can be enforced in England {Carr^k v. 
Hancock, 1895, 12 T. L. li. 59). To refuse to do so wouhl be inconsistent 
with English practice, which recognises to the fullest the power to serve a 
writ on a foreigner only casually present in England, and to ])roceed against 
him validly. 

It seems, however, to be possible for the parties to a contract by 
express stipulation to accept the forum loci contractHs as having by reason 
of the contract a conventional jurisdiction against the parties to the 
contract for all future time, irrespective of their domicile or residence 
(Faridkote case, [1894] App. Cas. p. 686). Such a stipulation would be treated 
as submitting to the jurisdiction, not merely as to the construoiioj^ of 
the contract which would for most purposes be determined by the 
lex loci contrcLctHs (Hamlyn v. Talisker Distillery Co., [1894] App. Cas. 
202, 213); but there is no authority for implying such a stipulation 
(Faridkote case, at p. 685, explaining Schibdty v. Westenholz, 1870, L. R. 
6Q.B. 161). 

It is now conmion practice to elect domicile»in the country^of the locus 
coniraxtHs or solutionis, or to stipulate that the contract shall be construed 
by the law, oi adjudicated on by the Courts of a particular country (ValUe 
V. Dumergue, 1849, 4 Ex. Rep. 290). This rule appears to extend to judg- 
ments against shareholders resident in England, in companies domiciled in the 
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foreign State {Leishman v. Cochrane^ 1867, 12 W. R 181 ; Copin v. Adoimm. 
1876, 1 Ex. D. 17). 

The English Courtfi( will not recognise or give effect to a foreign 
judgment which enforces the penal laws of the foreign State {Ogden v 
Foim, 1789, 1 Black. H. 123 ; 1790, 3 T. R 726; 2 R R 736), and will 
decide for themselves whether the law is or is not penal, regardless of the 
views of the foreign Courts {Htintington v. Attrill, [1893] App. Cas. 151). 
This rule applies to conviction for crime (but see ^tradition), to 
attainders, confiscations, penalties imposed, and to these Yules of States 
which involve slavery or religious disabilities. 

Nor will they enforce the revenue laws of another State, either by 
action on a foreign judgment, or by direct action {PlanM v. Fletcher^ 1779, 
1 Doug. 251). Conversely in the Finance Act, 1894, it is recognised that 
proceedings for duties under the Act cannot be taken in a British colony. 
It is uncertain how far documents which for validity require' a stamp under 
the foreign law, can be received unstamped as evidence in England {Clcgfj 
V. Levyy 1812, 3 Camp. 167 ; Lerouxy, Brown, 1852, 12 C. B. 801, 808 note). 

The decree of a foreign Court with reference to landed property not 
situate within the territory of the State for which the Court i^ appointed or 
acting, will not be recognised in the State where the land lies, nor indeed 
anywhere. Such a decree violates the first principles of J)rivate inter- 
national law. So far as concerns the title to landed property, or questions 
involving inquiry into such title, English law recognises that its Courts 
have no jurisdiction {Nortooi v. Florence Land Co., 1877, 7 Ch. D. 332; 
Pitts v. La Fontaine, 1880, 5 App. Cas. 564 ; Companhia de Mozambique v. 
British South Africa Co., [1893] App. Cas. 602). 

Courts of equity have in certain cases acted in personam with reference 
to questions involving rights to land abroad {Penn v. Lord Baltimore, 1750, 
Wh. & T. L. C,, 7th ed. 755), as they have with reference*to the estates of 
persons not domiciled in England, and whose property was not there 
situate {Orr-Ewing v. Orr-Ewing, 1885, 9 App. Cas. 34; Orr-Ewing v. Orr- 
Ewing, 1886, 10 App. Cas. 453). The international validity of these per- 
formances is more than doubtful. It met with severe and justifiable 
criticism in the Scotch Courts, 1884, 11 Eettie, 600; and the practice 
of tHb Chancery Division as to administrative action was modified in 
consequence of the litigation (see Dicey, Conflict of Laws, 216). 

Foreign judgments or claims in respect of a tort (delict) committed 
abroad will be enforced by the English Courts if the tort in substance is 
common to the laws of both States {The Halley, 1868, L. R 2 P. C. 193; 
Scott V. Lord Seymour, 1862, 31 L, J. Ex. 457 ; 32 L. J. Ex. 61 ; Phillips v. 
Eyre, 1870, L. R 6 Q. B. .1 ; Machado v. Fontes, [1897] 2 Q. B. 231). ^ . 

The question of the remedy for the wrong in the country where it is 
committed is treated in England as part of the Ux fori, and as immaterial 
BO {amls a civil proceeding in England is concerned ; but all defences avail- 
able abroad would be avmlable here, and apparently also those of the 

It is not clear whether foreign judgments in actions ex zordraxtu will be 
enforced in England if the contract is illegal or immoral in English law. 
Santos V. Elidge, 1860, 8 C. B. N. S. 861, appears to be anAuthority in favour 
of enfprceipent; but in particular cases the disposition to enforce sue 
contracts might be stayed by specific provisions of municipal law. 

The foreign judgment must be a final judgment {Nowvim v. ’ 

1890, 15 App. Cas. 1), and where it is by default territorial jurisdicu 
must be shown. 
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Adrninistration, — A grant of administration by a foreign Court cannot 
lawfully bo acted upon to collect assets of the deceased in England, 
nor does the foreign representative acquire any locus standi in England 
until he obtains letters of administration from the High Court (see A,^G\ v. 
Nm York Breweries, [1897] 1 Q. B. 738, under appeal ; W. N. 1897, 175). 

Where the deceased was domiciled abroad, the English Courts will 
usually, but not as of right, grant administration to liis personal represen ta* 
tive, heir, or successor under the law of his domicile {Enohin v. Wyllic, 1862. 
19 H. L. 1 ; /wi honis Suarez, [1897] Prob. 82 ; In bonis Briesmann, [1894] 
Prob. 260 ; In bonis Earl, 1866, L. E. 1 P. & 1). 450), or under 24 & 25 Viet, 
c. 121 to the consul of the State of which the deceased was subject. 

Scotch confirmations and Irish grants have the same effect as English 
grants on production of the grant, etc., and deposition of a sealed copy in the 
Probate Eegistry (20 & 21 Viet. c. 79, s. 95 ; 21 & 22 Viet. c. 56, a 12 ; 
and see Death Duties) ; and colonial grants have the same effect on fol- 
lowing a similar procedure under the Colonial Probates Act, 1892, and 
payment of the proper duty. See Death Duties, vol. iv. p. 120. 

Admiralty, — Courts of Admiralty, as Courts of the civil law, from 
the earliest time to have shown a disposition to enforce foreign judgments 
of like Courts on letters of request. 

The judgnfents with which they were mostly concerned being in rem, 
occasion rarely arose for tlieir enforcement by a plaintiff ; but they have 
always been treated as conclusive where the adjudicating Court had 
jurisdiction over the res (City of Mecca, 1870, 5 P. D. 28; Minna Craig, 
S. S, Co, V. Chartered Mercantile Bank, [1897] 1 Q. B. 460 ; Mannheim, [1897] 
Prob. 13). 

But persons who have had the benefit abroad of execution under a 
foreign judgment in rem must in English proceedings for further indemnity 
give credit for the amount recovered abroad (The Crathie, [1897] Prob. 178). 

As to the decisions qf foreign prize Courts, see Prize. 

Actions in personam in foreign colonial admiralty Courts are treated by 
English Courts in the same way as actions in personam in any other Court ; 
nor does the fact that appeal lies to the Privy Council from colonial 
vice-admiralty Courts in any way affect the matter. 

Bankruptcy. — An adjudication in bankruptcy in Scotland or Iifiland 
operates as a transfer to his representative of all the bankrupt’s realty and 
personalty within the British Empire (Callender Sykes & Co. v. Colonial 
Secretary, [1891] App. Cas. 460). Its effect in foreign States is here 
immaterial (Dicey, Conflict of Laws, 442). 

An adjudication in a British possession or a foreign State does not 
operate as a transfer to his syndic of his realty and chattels real in England ; 
but does operate the transfer of his personalty (meuhles) in • England, so 
far as the foreign law purports to effect such transfer (In re Davidson, 1866, 
L E. 2 Eq. 23; In re Hayward, [1897] 1 Ch. 905). It is noU^lfi^r 
whether this should be limited by restricting it to cases where the debtor is 
domiciled where he is adjudicated. But the English Act does not recognise 
the need of “ (JorniciL ” for jurisdiction in such cases (In re Nordenfelt, 
[1895] 1 Q. B. 151) ; it appears to be more strict as to foreign jurisdiction 
(In re Artola, 1890^24 Q. B. D. 640 ; Dicey, Conflict of Laws, UZ, 444). 

The existence of a foreign adjudication is »o bar to adjudication in 
England in respect of acts of bankruptcy committed there, even if the 
prior foreign bankruptcy is in the country of the debtor’s domicile (In re 
Artola, 1890, 24 Q. B. D. 640 ; Williams, BankrupUy, 6tb ed., 301 ; Eobson, 
Bankruptcy, 7th ed., 383, 487, 525). 
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But the Court will admit the claims of foreign creditors subject to 
bringing into the common fund any dividends received under a foreign 
bankruptcy {Banco de Portugal v. Waddell, 1880, 5 App. Cas. 161). A 
Scotch or Irish discharge is effectual in England ; and a discharge in a 
foreign or colonial bankruptcy which extinguishes the liability and does 
not merely bar the remedy,, is a bar in England except to claims for debts 
on contracts made and to be performed in England. This rule is irrespec- 
tive of the debtor’s domicile at the date of discharge {Bartley v. Hodges 
1861, 30 L. J. Q. B. 352 ; Weir v. McHenry, 1891, L. R. 6 C. P. 228 ; fftWsv' 
SoeUU dee Metavx, 1890, 28 Q. B. D. 399 ; Williams, Bankruptcy, 6tli 
ed., 98 ; Dicey, Conflict of Laws, 448-456). Per contra^ an English order of 
discharge is a W to all prior debts, wherever contracted, all being proveable 
here {Arniani v. Castrique, 1844, 13 Mee. & W. 443). 

Companies, — Sul)ject to the specific provision of the Companies Acts, 
English Courts deal with foreign judgments against companies domiciled iu 
England as foreign judgments in personam, and with foreign judgments against 
insolvent companies as with the like against bankrupts. Difficulties arise 
at times with respect to special rules of Scotch law and procedure affecting 
companies {In re Queensland Mercantile and Agency Co,, [1891] 1 Ch. 536; 
[1892] 1 Ch. 219 ; In re West Cumberland Iron and Steel Co,, [1893] 1 Ch. 
713), or as to the priority of English creditors over the liquidator under a 
foreign decree {Levasscur v. Mason & Barry Ltd., [1891] 2 Q. B. 73). And 
the Judicial Committee are considering their report on New Zealand Loan 
and Mercantile Agerwy v. Morrison (23rd November 1897), on the question 
whether a scheme of liquidation under the English Companies Acts is bind- 
ing on creditors in Victoria, and in Spillrr v. Turner, [1897] 1 Ch. 1)11, 
a question arose as to the incidence of a colonial Act on Englisli 
shareholders in a British company. 

Luvjacy. — Adjudications by any Court outside Englantl, except an Irish 
Court, that a person outside England is a lunatic are not conclusive 
in England {In re Houston, 1826, 1 Russ. Ch. 312), and if the lunatic 
reaches England, a fresh proceeding to establish his mental condition will 
be necessary (53 & 54 Viet. c. 5, s. 90(2)). But the English Courts on 
letters of request from the foreign Court will assist them so far as their 
deerSfes are compatible with our municipal law {In re Sottomaior, \%l^^ 
L. R. 9 Ch. 677). Under sec. 134 of the Lunacy Act, 1890 (53 & 54 Viet. c. 5), 
the English Court can transfer the funds in England of a lunatic resident 
abroad, and found lunatic by a colonial or foreign Court, to the person 
in whom the management of the lunatic’s estate is vested by the foreipi 
Court, without requiring the curator to get the property vested in him 
according to English law {In re Brown, [1895] 2 Ch. 666 ; In re Lijidcn, 
[1897] 1 Ch. 453), in which decisions all the previous cases are reviewed 
and discussed. Even where the lunatic abroad is not so found judicially, the 
Eoglifiji Courts appear to have a discretion to order transfer of funds (In 
re Barlow, 1887, 36 Ch. D. 287 ; and see also Dicey, Conflict of Laivs, 50/- 
509 ; Wood Renton on Lunacy, 273). , 

Stattis, — Questions of civil status, with its attend|int rights and 
disabilities, in the view of English Courts (other than those of a penal 
character), rest upon domicile and not upon nationalily {AbdrulMess^h y 
Parra, 1888, 13 App. Cas. 431). But English Courts will not recopise 
incapacity *of a person to sue in English Courts beoausehehad been 
a bankrupt, prodigal, or lunatic by the law of his domicile ( Worms v. < 
FaZtfor, 1880, 49. L. J. Ch. 261; and see Foreign Divorce; 
Marriage). Nor will they recognise a right to inherit land wder Engim 
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law' excsept by persons bom in wedlock of a marriage which would have 
been valid if celebrated in England (Atkinson v. Atkinson, 1882, 21 Ch. D. 
100 ; Dicey, Conflict of Laws, 477-483, 497-507). 

Apart from this insular peculiarity, the English Courts will accept the 
judgments of the Courts of the domicile of the father as determining 
questions of the legitimacy of the children for purposes of succession to 
property situate in England (In re Goodman, 1881, 17 Ch. D. 266 ; Andros 
V. Andros, 1883, 24 Ch. D. 637 ; Doglioni v. Cri^n, 1860, L. R 1 H. L 
3Q1). ' 

[Authoritifis. — Phillimore, Int. Law, vol iv. ; Phillimore in Clunet, 1897, 
p. 98 ; Piggott on Foreign Judgments, 2nd ed., 1884 ; Dicey, Conjlict of Laws ; 
Foote, Private InternMional Law, 2nd ed.; Westlake, Priv, Int Law, 3rd 
ed. ; Smith, Leading Cases, 10th ed., vol. ii. 765-801.] 


Forcigri Jurisdiction. — A term used to express the relation- 
ship of a State to its subjects when they are beyond its territorial boundaries. 
Thus the State claims from its subjects and citizens the duty of alb giance 
wherever they may be resident. It may prescribe penalties for acts done 
by them abroad (see 24 & 25 Viet. c. 100, s. 9) (see Extra-tkukitouial 
Crime), and it^nay determine the validity to be given to documents executed 
in other countries (see Lord Kingsdown’s Act, 24 & 25 Viet. c. 114). See 
International Laav; Will. 

The term is also used in a more restricted sense to express the jurisdiction 
which certain foreign States have consented by treaty to allow the British 
Government to exercise'within territorial limits where these foreign States 
have otherwise absolute power (see Capjtulations). Such treaty powers 
within foreign territory receive their international validity from the royal 
prerogative (g'.v.); but owing to doubts expressed in 1826 by the law 
officers as to the legality of tlie jurisdiction which was supposed to be still 
vested in consuls in tfie Ottoman Empire (see Hall, For. Jar, p. 9), 
recourse was had to legislation, which resulted in a series of Foreign Juris- 
diction Acts, beginning with 6 & 7 Viet. c. 94 (“ An Act to remove doubts 
as to the Exercise of Power and Jurisdiction by Her Majesty within divers 
countries and places out of Her Majesty's dominions, and to rendar the 
same more effectual," August 24, 1843). 

This was followed by an Act passed in 1857 confirming an Order in 
Council relative to the exercise of jurisdiction in Siam (20 & 21 Viet. c. 75), 
the Foreign Jurisdiction Amendment Acts of 1865 and 1866 (28 & 29 Viet, 
c. 116, and 29 & 30 Viet. c. 87), the Siam and Straits Settlements Juris- 
diction Act, 1870 (33 & 34 Viet. c. 55), and the Foreign Jurisdiction Acts 
of 1875 and 1878 (38 & 39 Viet. c. 85, and 41 & 42 Viet. c. 67), all of which 
were repealed by sec. 18 of the Foreign Jurisdiction Act, 1890 (53 & 54 
Viet. c. 37), now in force. . 

This Act, which consolidates “ the Acts relating to the exercise 01 ffer 
Majesty's jurisdiction out of her dominions,” sets forth that “ whereas by 
treaty, capitulation, gi’ant, usage, sufferance, and other lawful means, * the 
Queen “ has jurisdiction within divers foreign countries," it is lawful for the 
Queen to exercise such jurisdiction or any other of the same kind she may 
hereafter have, in t!ih same manner as if it had been acquired “ by the cession 
or conquest of territory ” (s. 1 ). * ^ * 

Leave is also given to the Queen in Council to direct that all or any of 
the following* enactments (or any enactments for the time being in force 
emending or substituted for the same) in whole or in j>art or with modi- 
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ficatiohs, shall extend to any foreign country in which, t(k the time, Rer 
Majesty has jurisdiction : — 

The Evidence by Commission Act, 1885 (48 & 49 Viet. c. 74); the 
Fugitive OflTenders Act, 1881 (44 & 45 Viet. c. 69); the Foreign I^w 
Ascertainment Act, 1861 (an Act to afford facilities for the better ascertain- 
ment of the law of foreign countries when pleaded in Courts within Her 
Majesty's dominions, 24 & 25 Viet. c. 11 ; see Foreign Law, Proof of) \ 
the Admiralty Offences (Colonial) Act, 1860 (an Act to enable the legis- 
latures of Her Majesty's possessions abroad to make enactipents similar 4;o 
the enactment of the Act ninth George the Fourth, chapter thirty-one, 
section eight, 23 & 24 Viet. c. 122) ; the British Law Ascertainment Act, 1859 
(an Act to afford facilities for the more certain ascertainment of the law 
administered in one part of Her Majesty’s dominions when pleaded in the 
Courts of another part thereof, 22 & 23 Viet. c. 63) ; the Evidence by Com- 
mission Act, 1859 (an Act to provide for taking evidence in suits and pro- 
ceedings pending before tribunals in Her Majesty's dominions in places out 
of the jurisdiction of such tribunals, 22 Viet. c. 20) ; the Foreign Tribunals 
Evidence Act, 1856 (an Act to provide for taking evidence in Her Majesty's 
dominions in relation to civil and commercial matters pending before foreign 
tribunals, 19 & 20 Viet. c. 113) ; and the Admiralty Offences (Colonial) Aot, 
1849 (an Act to provide for the prosecution and trial in Her Majesty's 
colonies of offences committed within the jurisdiction of the Admiralty, 12 
& 13 Viet. c. 96). In addition to these are certain parts of other Acts, 
namely, sec. 51 of the Conveyancing (Scotland) Act, 1874 (37 & 38 Vie t, 
c. 94); sec. 11 of the Merchant Shippings Act, 1867 (30 & 31 Viet. c. 134); 
Part X. of the Merchant Shipping Act, 1854 (17 &‘18 Viet. c. 104); which 
are repeated and reproduced in the Merchant Shipping Act, 1894 (57 & 58 
Viet. c. 60), viz. 88. 680 (1), 682-686, 688, 693, 696, 699, 700, 702-712 ; and 
secs. 7 and 11 of the Evidence Act, 1861 (14 & 15 Viet, c.^99). 

The annexed schedule shows the orders now in force regulating the 
exercise of this jurisdiction. By these orders mkny of the Acts above 
mentioned have been applied, and in the case of Cyprus, the Extradition 
Acts and Foreign Enlistment Act. The orders regulate jurisdiction and 
procedure before the British Courts or consuls, and the terms on which 
appeaJs will lie to the Judicial Committee of the Privy Council, and sucli 
appeals are not unfrequently brought and raise difficult questions {e/j. 
Abd-vl-Messih v. Farra, 1888, 13 App. Cas. 431 ; Pitts v. La Fontaine, 1883, 
6 App. Cas. 564 ; Bulkeley v. Schutz, 1871, L. E. 3 P. C. 764). The judges 
of these Courts are entitled to the same protection from suits as Courts of 
record {Regard v. Pelicier Fr^res, [1892] App. Cas. 61). The jurisdiction 
is ordinarily limited to cases in which a British subject is defendant, and 
does not authorise them to entertain coujiterclaims by a British defendant 
against a foreign plaintiff {Hart v. Gumpack, 1872, L. E. 4 P. C. 439: 
ImmrM Japanese Oovt v. P, efe 0. S. N. Co., [1895] App. Cas. 644). 1» 
cofmtnes without settled government such Courts have in some cases 
jurisdiction as to land claims (McArthur v. ComvxtU, [1892] App. Cas. 75). 

Obdzbs m CouNCOi BsouiATiNa Fobsigk JttbisiJiction. 

Date of Order. WIhbre Pobushbd. 

Africa. 

Egypt . •. . . SeeT)TTOMAsr Eupire. „ 

General. . . Oct. 22, 1889 (Continent St. R. & 0., Rev., vol. iu- P- 

iiTifl Madagascar). • 

June 28, 1892. St. R. & 0., 1892, p. 486. 

July 17, .1893. St. R & 0., 1898, p. 308. 
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Africa* « 
Ghnieral (continued)* 

Gambia (Hinterland) 
Gold Coast (Hinterland). 
Lagos (Hinterland) 
Mada^uscar . 

Morocco 

^erra Leone Qlinter- 
land) 

South Africa . 


Egypt . 
Tripoli . 
Tunis . 
Zanzibar ^ 


Asia. 


Date of Order. 

Aug. 7, 1894 (Admiralty). 
July 7, 1897 (East Afri^). 
See Ottoman Empire. 

Nov. 23, 1893. 

Dec. 29, 1887. 

Dec. 29, 1887. 

See Africa (General). 

Nov. 28, 1889. 

May 9, 1892 (Fees). 

Aug. 24, 1895. 

May 9, 1891. 

July 30, 1891. 

Dec. 12, 1891. 

July 18, 1894 (Matabele- 
land). 

Oct. 3, 1895 (Matabeleland). 
June 29, 1896 (British Jur- 
isdiction). 

Jan. 15, 1897 (Amatonga- 
laiid). 

See Ottoman Empire. 

See Protocol, Feb. 12, 1873. 
Dec. 31, 1883. 

July 7, 1897. 


Where Published. 

St. R. & 0., 1894, p. 131. 

St. R. & 0., 1897, No. 675. 

St R. & 0., 1893. p. 311. 

St. R. & 0., Rev., vol. iii. p. 621. 
St R. & 0., Rev., vol. iii. p. 623. 


St R. & 0., Rev., vol. iii. p. 624. 
St R. & 0., 1892, p. 85. 

St R. & 0., 1896, p. 272. 

St R. & 0., 1891, p. 296. 

St R. & 0., 1891, p. 298. 

St R. & ()., 1891, p. 307. 

St R. & 0., 1894, p. 133. 

St. R. & 0., 1895, ]>. 263. 

St R. & 0., 1896, p. 117. 


St R. & 0., 1897, No. 8? 

St R. & 0., Rev., \ ji. lii. p. 697. 

AlKJiBlies Consular Jurisdiction. 
St R. & 0., 1897, No. 676. 


China 

Corea 

Japan 


Cyprus .... 
Muscat ... 

Persia .... 
Persian Coasts & Islands 

Siam . . . . 

Turkey in Asia 
Europe. 

Turkey .... 

Ottoman Empire. 
Cyprus ® . . . 


fMarch 9, 1865. 

Mav 13, 1869. 

April 30, 1877. 

Oct 23, 1877. 

Aug. 14, 1878, 

^ Oct 25, 1881. 

June 26, 1884. 

Sept 9, 1884. 

April 3, 1886. 

Aug. 3, 1886. 

,Aug. 7, 1894 (Admiralty). 
See Ottoman Empire. 

Nov. 4, 1867. 

Dec. 13, 1889. 

Dec. 13, 1889. 

Oct 3, 1895. 

Nov. 28, 1889. 

See Ottoman Empire. 

See Ottoman Empire. 

Septl4,1878 (Government). 
May 18, 1881 (Neutrality). 
July 15, 1881 (Privy Coun- 
cil Appeals). 

July 16, 1881 (Extradition). 
May 3, 1882 (Currency). 
Nov. 30, 1882 (Legislative 
Council). 

Nov. 30, 1882 (Courts of 
Justice). 

Feb. 14, 1883 (Courts of 
Justice). 

Feb. 14, 1883 (Legislative 
Council). 


St R. & 0,, Rev., vol. iii. pp. 
333-396. 


St R. &0., 1894, p. 131. 

St R. & 0., Rev., vol. iii. p. 574. 
St. R. & 0., Rev., vol. iii. p, 698. 
St R. & 0., ReV., vol. iii. p. 796. 
St R. & 0., 1896, p. 21U 
St R. & 0., Rev., vol. iii. p. 818. 


St R. & 0., vol. iii. p. 397. 
St R. & 0., vol. iii. p. 399. 
St R. & 0., vol. iii. p. 412. 

St R. & 0., vol. iii. p. 415. 
St R. & 0., vol. iii. p. 426. 
St R. & 0., vol. iii. p. 

St R. & 0., vol. iii. p. 436. 

St R. & 0., vol. iii. p. 616. 

St R. & 0., vol. iii p. 617. 


* Zanzibar l^ecame a Protectorate in 1890 (Gazette^ Nov. 4, 1690)* j 

* Cyprus is subject to the suzerainty of the Sultan of Turkey, and is under the 
Foreign Jurisdiction Acts. 
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Ottoman Empire. 
Cyprus {cordinued). 


General. 


Pacific Ocean. 
Pacific Ocean 


Date of Order. 

Dec. 31, 1883 (Removal of 
Prisoners). 

Aim. 3, 1886 (Consolidated 
Charges). 

A^. 3, 1886 (Evidence by 
Commission). 

May 9, 1892 (Currency). 
Nov. 23, 1893 (Admiralty). 
Feb. 2, 1895 (Coinage). 

Mar. 8, 1895 (Extradition). 
Dec. 12, 1895 (Extradition) 
Dec. 12, 1873. 

July 7, 1874 (Eferpt). 

May 13, 1875. 

Feb. 5, 1876 (Egypt). 

May 3, 1882. 

Dec. 31, 1883 (Tunis). 
March 21, 1890. 

Feb. 23, 1891 (Fees). 

Nov. 24, 1891 (Tribunals). 
Aug. 7, 1894 (Admiralty). 
Feb. 2, 1895. 

March 8, 1895. 

Oct. 26, 1896. 


Wherm^ Published. 

St. R. & 0., vol. iii. p. 518. 

St. R. & 0., vol. iii. p. 519. 

St. R & 0., vol. iii. p. 520. 

St. R. & 0., 1892, p. 41. 

St. R. & 0., 1893, p. 309. 

St. R. & O., 1895, p. 264. 

St. R. & 0., 1895, p. 266. 

St. R. & 0., 18h5, p. 267. 

St. R. & 0., Rev., vol. iii. p. 587. 
St. R & 0., Rev., vol. iii. p. 688. 
St. R. & 0., Rev., vol. iii. p. 689. 
St. R. & 0., Rev., vol. iii. p. 690. 
St. R. & 0., Rev., vol. iii. p. 691. 
St. R. & 0., Rev., vol. iii. p. 697. 
St. R & 0., 1890, p. 707. 

St. R. & 0., 1891, p. 300. 

St. R. & 0., 1891, p. 305. 

St. R & 0., 1894, p. 131. 

St. R & 0., 1895, p. 268. 

St. R & 0., 1895. p. 269. 

St. R&O., 1896,' p. 120. 


March 15, 1893. 


St. R & 0., 1893, p. 312. 


Cp. Sayad Muhammad Jmuf, ud Din, 1897, 76 L. T. 813. 

Where a foreign country is not subject to any Government from whom 
the Queen might obtain jurisdiction in the manner recited by the Act, Her 
Majesty has jurisdiction over her subjects for the time being resident in or 
resorting to that country within the meaning of the other provisions of the 
Act (s. 2). 

The persons who exercise the foreign jurisdiction of the Crown in places 
out of Her Majesty's dominions are : (1) Diplomatib agents ; (2) naval and 
military ofl&cers ; (3) consular oflBcers ; (4) in Cyprus, South Africa, and the 
Western Pacific an officer called a high commissioner, and in the Oil Pavers 
Protectorate an imperial commissioner. 

[J^/^thorUies, — Hall, Foreign Jurisdiction of the British Grown, Oxford, 
1894 ; Piggott, EsUerritoriality, See Extra-territorial Crime ; Order in 
Council.] 


Foreig'n Law. — The English Courts do not take cognisance (see 
Cognisance, Judicial) of the laws, usages, or customs of foreign States— a 
term >vhich, for this purpose, includes the Colonies {Prowse v. European and 
American S. S. Co., 1860, 13 Moo. P. C. 484), the Channel Islands (Brenans 
case, 1847, 10 Q. B. 498) and Scotland {query, however, whether it includes 
Irdftndl* whose laws are substantially identical with those of England, 
Reynolds v. Fenton, 1846, 3 0. B. 194). Such laws, etc., must be proved as 
facts by the evidence of experts, unless steps are taken under the British 
Law Ascertainment Act, 1859 (22 & 23 Viet c. 63), or the Foreign Law 
Ascertainment Act, 1861 (24 & 25 Viet. c. 11), to obtain an opinion on the 
subject from a Superior Court of the country whose law6®are under (fispute 
(see Taylor, 9th ed., vof. i p. 8) We shall consider first, and briefly, the 
provisions of these statutes, and then the general rules as to the prooi o 
foreign law by expert evidence. . ” i e 

Ascertainment of British Law. — If in any action (which includes se 
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Act of 1859, 8. 5--any judicial proceeding instituted in any Court, civil, 
criminal, or ecclesiastical) depending in any Court within Her Majesty’s 
dominions, such Court thinks it desii'able to ascertain the law applicable to 
the facts of the ciise as administered in any other part of Her Majesty’s 
dominions on any point on which the law there is diflerent from that of the 
part in which the Court is situate, it may direct a case to be prepared, 
setting forth the facts as (a) ascertained by a jury or other competent 
mode, or (b) agreed upon by the parties, or (c) if they differ, settled by such 
parson or persqjis as the Court may appoint. After the case so prepared 
has been approved by the Court or a judge thereof, the questions of law 
are settled and an order is made remitting tliese together with the case 
(cp. Guthrie, 1888, 7 Eettie, 1141) to the other Court (which must be a 
Superior Court (cp. s. 5)) for its opinion. Any of the pirties to the 
action may petition the Court whose opinion is to be taken to be heard 
l)y counsel (s. !•). A copy of the opinion vrhen jironounced, certified by an 
officer of the Court pronouncing it, is to be given to each of the parties to 
the action, and is to be deemed to be a correct record of such opinior ^^8. 2). 
The Court making the remit will, on motion of any of the [ttities to 
the action, apply the opinion to the facts, or, when it has been obtained 
before trial, sftbmit it to the jury with the other facts as evidence, or con- 
clusive eviden^je, as the Court may think fit, of the foreign law therein 
stated (s. 3). The opinion may be reviewed and reversed by Her Majesty 
in Council, or the House of Lords (s. 4). See, to as cases under this statute. 
Lord v. Colvin, 1855, 1 Drew. & Sm. 24 (remit to Court of Session); Logan 
Princess of Goorg, 1862, 30 Beav. 632 (remit to Supreme Court of Calcutta). 
It should also be noted under this head that sec. 3 of the Foreign Law 
Ascertainment Act, 1861, enables the Suiierior Courts within Her Majesty’s 
dominions to pronounce opinions on cases remitted by foreign Courts. 

AscertainmenPof Foreign Law, — The provisions of the Act of 1861 are 
mutatis mutandis the same as those of the Act of 1859, except that they 
are to be brought into f8rce by conventions. So far no such convention 
has been entered into, and the Act is therefore, as yet, a dead letter. 

Proof of Foreign Law, etc,, by Expert Evidence . — Foreign law cannot be 
proved by codes, statutes, text-books, etc., although the skilled witness, 
who alone is competent to prove it, may refresh his memory by refeflmce 
to these, and adopt the statements contained in tlunu as part of his testi- 
mony (cp. Sussex Peerage case, 1844, 11 Cl. & Fin. 114; Lord, Nelson v. Lord 
Bridport, 1846, 8 Beav. 547). When once, however, a foreign code or 
statute has been vouched by competent expert evidence, the Court may 
construe it for itself (see Coneha v. Murrietta, 1889, 40 Ch. D. 543). 
Only (a) a lawyer belonging to the country whose law is in question, or 
(b) an official whose position requires and therefore presumes a sufficient 
knowledge of such law, is a competent witness for this purpose. As examples 
of (a) may be cited the cases of a judge, advocate, barrister, and soly^itor^ 
the law of a foreign country cannot, however, be proved Viy a juris^nsult 
who has studied it only at a university in another country {Bristow v, 
Sequeville, 1850, 5 Ex. Eep. 275 ; and see In re Bonelli, 1875, 1 P. D. 69, 
where Sir James TIannen refused, on a point of Italian law, the evidence of 
an English barrister who had merely studied that law in this country ; and 
Cartwright v. Cartwright, 1878, 26 W. K. 684, whtye it was held that the 
Iftw of Canada could not be proved by a barrister practising Before the 
Judicial Committee, though it is the Supreme Court of Appeal for the 
colony). As examples of (b) may be given the cases of a colonial Attorney- 
General, though not a barrister (see Sussex Peerage case, supra ; B. v. Pixton, 

VOL. V. 28 
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1806, 30 How. St. Tr. 336 ; Ward v. Dey, 1849, 7 N. C. (E. S M.) 96, 101) ; a 
Eoman Catholic priest — coadjutor to a vicar-apostolic — the matrimonial 
law of Eome {Sussex Peerage case, supra \ but see JB. v. Savage, 1876, 1:; 
Cox C. C. 178); a Persian ambassador {In the goods of Dost Aly Khan, 
1880, 6 P. D. 6). Unless he comes within one or other of these 
general classes, a witness cannot prove a foreign law, even though 
the Court is satisfied that he lias ample knowledge of it {Sussex Peerage, 
case, supra, overruling R, v. Dent, 1843, 1 Car. & Kir. 97). Aliter, how- 
ever, in the case of foreign customs or usages (see Vander Donckt tv 
Thellusson, 1849, 8 C. B. 812). 

\Authoritus, — Taylor, Ev,, 9th ed. ; Best, Ev,, and American notes 
therein.] 


Foreign Market. — As to the liability of agent in connection 
with, see Pbincipal and Agent. 


Forelgri Marriage. — From the point of view of English law 
the term foreign marriage applies to three distinct classes of* marriages— 
(1) Those celebrated outside England under the forms of tbeJex loci celebra- 
tionis ; (2) those celebrated under foreign law in England ; (3) those celebrated 
outside England in accordance with the provisions of the common law or of 
an Imperial statute. 

No distinction is taken for this purpose between a marriage on British 
territory outside England and foreign territory. 

1. A marriage will be treated as valid in English law if valid by the local 
law of the place where it is celebrated. 

This is the rule as laid down by Lord Stowell in Budi.ig v. Smith, 1821, 
1 St. Tri. N. S. 1053. It is supported by prior and subsequent authority, €,g. 
Herbert v. Herbert, 1819, 2 Hag. Con. 263, and S'ldift v. Kelly, 1835, 3 Kn. 
P. C. 257 ; In re Alison's Trusts, 1874, 31 L. T. 638 ; as to which see 
Parapano v. Happaz, [1894] App. Cas. 165. It was applied irrespective 
of the domicile of the parties, so that even Gretna Green marriages 
betwen minors were treated as valid in England {Crompton v. Bearcroff, 
1767, 2 Hag. Con. 376) until Lord Brougham's Act {Lawford v. Davi% 
1878, 4 P. D. 61). 

The rule applies primarily only to the formalities attending the 
marriage {Middleton v. Jamerin, 1802, 2 Hag. Con. 437). If they are not in 
accordance with the kx loci, the marriage will not be recognised here. 

A difficult question, not yet satisfactorily solved, arises as to the law by 
which the personal capacity of the parties to marry is to be governed. Tlie 
tendency of the cases is towards the opinion that British subjects not 
dommiled abroad, and not capable of contracting a lawful marriage by the 
law m their domicile, cannot validly marry abroad, i.e, that personal capacitj 
to marry must be determined by the law of the domicile, and not by the 
loci celebrationis {Brook v. Brook, 1861, 9 H, L. 193 ; Sottomayor v. De Barm 
No. 1, 1877, 3 P. D. 1 ; Simonin v. Mallac, 1860, 2 Sw. & Tr. 67). But 
difficult to reconcile these cases with Sottomayor v. De Barros, No. 2, loj » 
6 P. D. 94, except by sajfing that for a marriage in England the lex 
questionrf'of capacity as well as of form. If this be correct, there is a fac 
of correspondence between the English notions of munici^l 
national law. It is not definitely decided that the domicile' of both ^ 
must be such as to create a personal incapacity to marry, in orae 
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invalidate a foreign marriage; but apparently both must be equally 
capable of entering into the contract {Mdte v. Mette, 1859, 1 Sw. & Tr. 
416). 

There is also a tendency in England to treat certain incapacities to marry 
as not being personal incapacities, but as belonging to the ceremony, e.g. the 
need of parental consent to the marriage of French people is not regarded 
as invalidating such a marriage in England under English law, although 
the marriage if it had taken ]»lace in France would be invalid here; and in 
Sottomai/or v. J)c Barroa, No. 2, 1879, o 1\ 1). 94, Sir J. Hannen treated in the 
same way the incppacity under rortuguese law of first cousins to marry 
without a papal dispensation. Prohibition of the remarriage of a divorced 
person by the law under which the divorce was granted, has been held not 
to affect his right to remarry elsewhere {Scott v. ^4.-0., 1886, 11 P. D. 128 ; 
JFartrr v. Warier, 1890, 15 P. D. 152) ; and an Englishman under attaint has 
been held abler to contract abroad a marriage valid in England {Kynnaird v. 
Ijcslie, 1866, L. E. 1 C. P. 889). On the other hand, the Royal Marriages 
Act, 1772 (12 Geo. iii. c. 11), is held to create an absolute disability t . marry 
legally, except in accordance with its provisions (Dicey, Conjf f uf Laws, 
640 ; SusseiT' Peerage case, 1844, 11 Cl. & Fin. 85). In tlie same way marriage 
would be vadid here between American citizens, one black and the other 
white ; or betaveen a foreign monk and a foreign nun ; and marriage abroad 
between British subjects who are within the ])roliil)ited degrees of con- 
sanguinity or affinity will not be recognised in England unless they were 
domiciled where they married, and even in that case the children cannot 
inherit real property in England {Mdte v. Mdlc, 1859, 1 Sw. & Tr. 416; 
and see Fenton v. Livingston, 1859, 3 Macij. II. L. 497; Dicey, p. 643). 
The rules as to the validity of a foreign marriage do not a])ply to marriages 
under the laws or customs admitting of ))olygamy {Ortlasrer t -nrsetjee v. 
Parozahoye, 18511, 10 Moo. P. C, 375: Jft/dc v. Hyde, 1866, L R. 1 
P. & M.’ 130; In Ullec, 1885, 54 L. T. 286; In re 1888, 38 

Ch. D. 220). Marriage* under the law of Ja]»an does not fall within this 
exception {Brinldey v. A,-G,, 1890, 15 P. 1). 76). 

2. Marriages solemnised in England in a foreign embassy house would 
apparently be recognised as valid under Englisli law if b(»th the parties 
were foreigners, subjects of tlie country of the ambassador, or entitied to 
diplomatic privileges {Rnding v. Smith, 1821, 1 St. Tri. N. S. 1066; Pertreu 
V. Tondear, 1790, 2 Hag. Con. 136). But the question has never been 
judicially determined. Marriages solemnised in England outside embassy 
liouses between foreigners and by foreign rites are not valid by English law 
unless the place in wliicli they are celebrated is registered fcjr marriage and 
the formalities required by the Englisli law arc (lomjdieil witli. This con- 
dition of the law led to the iiassing of the Greek Marriages Act, 1884 
(47 & 48 Viet. c. 20) (see Zarifl v. A.-ff., 1885, 1 T. L. R. 683 ; Scaramanga 
V. A,-G,, 1889, 14 P. D. 83). Until 1837 marriages between Jews Jormed 
an exception to this rule (see Geary on Mairiagc, 97). 

Marriages within the lines of a British army of occupation, whether 
peaceable or hostile, in a foreign country, appear to have been valid at 
common law if one party was subject to military law and an Anglican 
priest officiated (R, v. Brampton, 1808, 10 East, 282 ; Burn v. Farrar ^ 
1819, 2 Hag. Con! *369; Ruding v. Smith, 1821, 1 St. Tri. N. S. 1053; 
Waldegrave Peerage case, 1837, 4 Cl. & Fin. 649). * 

The rule was recognised and extended in the Act of 1823 (4 Geo. ly. 
c* 9), and novf under sec. 22 of the Act of 1892 (56 & 56 Viet, c, 23 ) 
applies to all marriages whether of British subjects or not solemnised 
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within the lines by any chaplain or officer or other person (fificiating under 
the orders of the commanding officer of a British army serving abroad. 

Marriages at sea on British public or private ships appear to be valid 
‘at common law if performed by an episcopally ordained minister, even 
without licence or banns {Culling v. Cullwg, [1896] Prob. 116). If per- 
formed by the captain, they seem to be invalid {Du Moulin v. Druitt^ 1860 
13 Ir. K. C. L. 212). 

In the case of marriage on a British merchant ship for which an official 
log is required, the master must enter in the log every marriage taking 
place on board the ship, with the names and ages of the parties (57 & 58 
Viet. c. 60, s. 240 (6)), and masters of foreign-going ships whose crew is 
discharged in the United Kingdom must deliver it up (s. 242 (1)). 

Marriages may now be lawfully performed on a British public vessel on 
a foreign station (if one party to the marriage is a British subject) by com- 
manding officers of such rank and of such ships as are authorised for the 
purpose by the Admiralty instructions without a Secretary of State’s warrant, 
or who are made marriage officers by a marriage warrant of the Secretary 
of State (55 & 56 Viet. c. 23, s. 12; Marriage Order in Council, 1895, art. 
10 (St. E. & 0., 1895, p. 629)). Marriage is not to be celebrated on a public 
ship if at the port or place where she is sufficient facilities »for marriage 
exist by the local law or under the Foreign Marriage Act, J.892 (art. 10 
(2)). Not less than three weeks’ notice must be given in such mannei* as 
to satisfy the commander that the notice would suffice in England, and that 
the marriage is not clandestine (art. 10 (3)). Breach of the regulations 
does not invalidate the marriage (55 & 56 Viet. c. 23, s. 13). 

It is not clear whether the Act of 1892 invalidates marriages on a 
public vessel celebrated in accordance with the old common law of marriage. 
If they are celebrated outside British territorial waters, the statute law as 
to marriage in the United Kingdom would seem inappKcable. And the 
same observation applies to British merchant vessels, with this ditterence 
that public ships are not, while private ships are, when in foreign territorial 
waters, subject to the lex loci (see Uicey, Conflict of Laws^ p. 633). 

3. A marriage between British subjects on land abroad appears to be 
invalid in England unless it is celebrated in accordance with the local law orb}’ 
or in the presence of a marriage officer under the Foreign Marriage Act^ 1892. 

The common law (prior to Lord Hardwicke’s Act, 26 Geo. ii. c. 33) as 
to marriage required the presence and assent of an episcoi)ally ordained 
minister of the Anglican, Eoman,or Eastern Church {Lautour v. Teesdale, 

8 Taun. 830 ; R, v. Millis, 1843, 10 CL & Fin. 534 ; and Beamish v. Beaumk 
1861, 9 H. L. 274; In re MLovghlin, 1878, 1 L. E. Ir. 421), except 
perhaps where his presence could not be obtained. There are cases in 
which marriages per verba de preesenti in parts of India and Australia have 
been held valid, it being proved that no clergyman could be found {Catterall 
V. CatUrall, 1845, 1 EoK Eccl. 304; 1847, 1 Bob. Eccl. 680; Maclean v. 
dfi8ta% 1849, 7 No. Ca. (Eccl, & M.), appendix, p. xvii., a decision of the 
Supreme Court of Bombay). 

But a marriage celebrated between British subjects in 1834 at Smyrna 
before the British consul without the presence of a clergymto was held void 
{Ccdhsrwood v. Codon, 1844, 13 Mee. & W. 261), as was a marriage celebrated 
in 1817 on a British transport en route for New South* Wales by the civil 
comina,ndet of the vessel (Du Moulin v. Druitt, 1860, 13 Ir. E. G. L. 212). 

Various Acts were passed on this subject from 1823 to 1891, which are 
enumerated, repealed, and now consolidated in the Foreign Marriage Act, 
1892 (66 & 56 Viet. c. 23). 
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The validity given by the Act is, of course, only under British law 
(JSstc V. Svfiythj 1854, 18 Beav. 112), and the law of the State in which the 
marriage actually took place does not in all cases recognise the validity of 
a marriage under the Act.^ Thus the French Courts deny the validity of a 
marriage between a British and a French subject at the British Embassy 
House in Paris {Fremh v. Morgan, 1 Climet, 71 ; Tnpct v. Barret, 1 Clunet, 
73; 2 Fraser, Hn^and and Wife,2nA ed.,1139, 12 Clunet. 659), although it 
would certainly be valid in England {Lloyd v. Petitjean, 1839, 2 Curt. hx 5 cl. 
Cas. 251). They deny that the embassy is exterritorial, so as to make British 
law the lex loci celebrationis, and say that a foreign ambassador's privileges 
do not entitle him to interfere aitx a^tes dc la vie civile intercssant Ics indigenes 
diLpays auquel il est accredits Cp. In rc Wright, 1856, 25 L. eT. Ch. 621. 

Besides the Act there are two Orders in Council made under it in 1892 
(St. E. & O., 1892, p. 625, and 1895, St. E. & 0., 1895. p. 450), which with 
the Act sums up what, for practical purposes, is the whole law as to British 
marriages celebrated out of the United Kingdom. 

The scheme of the Act is to make marriages celebrated und. i it as 
valid as if they had been duly solemnised in the United Kiiigiiom. It 
constitutes certain persons mandage ofheers by or in whosci presence 
marriages may be celebrated (s. 11), who are ap])i)intetl either by written 
warrant froiil a Secretary of State, or are authorised by the marriage 
regulations of 1892 to act without a written warrant, i.c . — 

(a) British ambassadors or officers for the time being ]>erforming their 
duties, or any secretary attached to the embassy appointed in writing to 
act as marriage officer by the head of the embassy (1892, art. 1) ; 

(b) Commanding officers of such rank and of such British public vessels 
as are authorised under Admiralty instructions to act as marriage officers 
(1892, art. 10). ^ 

Consuls appear to act only under marriage warrants. 

In addition to the yi-ovisions as to marriage on a ship oi- in British lines, 
the Act permits marriage — 

(i.) In a British embassy house, ix. the residence of the ambassador, 
and every place within its precincts and curtilage, and any chnrcli or cha})cl 
annexed to the house, or for the time being and with the consent of the 
foreign Government, as the embassy chapel ; • 

(ii.) In the official house of a British consul (Order 1892, art. 7) ; 

(iii.) In a building specified in an authority to a high comniissioner or 
resident in a foreign country to act there as a marriage officer (Order 1892, 
art. 9). 

Provisions are made as to notices, oaths, vetoes, caveats, fees, and the like 
(Act, ss. 2-8 ; Order of 1892, art. 6), and as to registration and transmission 
here annually of a list of marriages (ss. 9, 10). 

The marriage is not to be celebrated in an embassy or ccjnsulate if a 
marriage by the local law would be valid in England, unless (#) botli 
parties are British subjects ; (&) one is a British subject and the other is not 
a citizen or subject of the State in which the embassy or consulate is ; {c) one 
is a British subject and the other is a citizen or sulyect of the country, but 
Sufficient faculties do not exist for solemnising the marriage in the country 
in accordance witl^^ts law (Order of 1892, art. 4) ; and where the woman 
is British and the man an alien, the marriage officer must satijpfy himself 
that the marriage will be valid by the law of the husband s nationality 
(Order of 1892, art. 5). 

He may also refuse to solemnise a marriage if, in his opinion, it would 
be contrary to international law or the comity of nations (Act, s. 19). 
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Tlie marriage officer, where a cave(xt is entered against a marriage, may 
either refer the matter to the Eegistrar-General, or refuse to permit the 
marriage to be solemnised. The marriage officer must conform to the 
decision of the Eegistrar-General in a case submitted to him, or of the 
Secretary of State, on an appeal to him from a refusal by the officer to 
solemnise a marriage (Act, ss. 5, 19 ; Order 1892, art. 4 (2)). 

A consul need not attend marriages solemnised under the local law 
except at the place where he is appointed to reside, and on payment of his 
fees ; nor is he bound to attend at or to register such a marriage unless he 
is a marriage officer, or authorised to register such marriages (Order 1892 
art. 8 ; Order 1895). 

[Authorities, — Geary on Marriage^ passim ; Westlake, Priv, hit. Lav\ 
3rd ed., 44, 55-65 ; Dicey on Conflict of Laws, 629 ; Marriage Commissioii 
Eeport, Pari., Pap., 1868, a,^ 


Foreig'n Office- — in foreign affairs the Crown is the repre- 
sentative of the nation, and as such possesses the sole power of making 
war, peace, and treaties, sending and receiving amT)assadors, etc. Treaties 
made by private individuals are not internationally binding untfil ratified by 
the Crown ; and, when so ratified, tlie sovereign rights acquired under them 
enure for the l)enefit of the Crown. In the exercise of tliis prerogative, as 
in the other departments of executive government {q.v,), the Crown acts on 
the advice of a responsible minister; and since 1782 a special Secretary of 
State {q.v,) has been appointed for foreign affairs. It is his duty to advise 
the Crown in these- matters; he is present when the representatives of 
foreign Powers are received in audience, and it has been customary during 
the present reign for the sovereign to keep him informed regarding informal 
communications between the Crown and foreign Courts.® On tluj other 
hand, the Queen in 1850 expressed her desire to be informed of the course 
of negotiations with foreign Powers, and to have despatches submitted to 
her through the Prime Minister before they were sent out, in sufficient time 
to allow her to form an opinion. Lord Palmerston’s failure to conform to 
this requirement, and his attempt to commit the country to an approval of 
Louis Napoleon’s Coup d'Etat in 1851 without communicjiting with the Crown 
or the Prime Minister, were visited with dismissal. In some instances 
despatches so submitted are believed to have been referred Imck to tlu? 
Foreign Secretary or the Cabinet with suggested modifications. The Foreign 
Secretary in more important matters only acts after consultation with the 
Prime Minister, when the two offices are in sei)arate hands, and witli the 
Cabinet, of which he is always a member. He is represented in the H(m8c 
of Parliament, to which he does not himself belong, by a Parliamentary 
Under Secretary of State, and has under him as well a permanent Uiidei’ 
^retfi^ of State and a laige staff of permanent officials. The constitutional 
limitations in the treaty-making power of the Crown will be dealt with 
under Treaties. 

[AuthoritieB,-^^Qe further, Anson, Law and Custom of the Constitution ; 
Todd, Parliamentary Government .in England, ed. Walpole.] 

Forefg^n Port.— A British ship in a foreign port is within the 
jurisdiction of the Admiralty, and a criminal oHeuce commitybed on board 
her, whether by a foreigner or a British subject, may be tried in this 
country (R v. Carr, 1882, 10 Q. B. D. 76); as may also be an offence com- 



FOREIGir SECURITY 4S9 

sdLitted ashore in the port by a British seaman or a person who iias within 
three months been employed in a British ship (M. S. A., 1894, s. 687 ; and 
see British Ship). The civil jurisdiction of the Admiralty equally extends 
to foreign ports, and the Admiralty Division has jurisdiction over collisions 
happening there, whether between British or foreign ships (see Colusions 
at Sea). Foreign ports where the Queen has jurisdiction under the Foreign 
Jurisdiction Act {€,g, treaty ports in China) may be made ports of registry 
for British ships by Order in Council (M. S. A., s. 88). The captain of a 
British (not passenger) ship which stfiys in a foreign port for forty-eight 
hours must deposit such documents there, as the agreement with the crew', 
indentures and assignments of apprenticeships (if the ship lias them), witli 
a consular oflBcer there for safe custody during the ship’s shiy there, under 
penalty (s. 257). For the law as to supplies and repairs furnished to 
British ships in foreign ports, see Necessaries. 


Forelgcn Seaman. — Foreigners serving in British slops mvC in 
the position of British seanien, and their rights and duties are th same as 
those of seamen who are British subjects (see British Sine and Seaman). 
The positiofl of foreigners serving in foreign shi])s, althougli mostly 
dependent otfthe law of the flag, is to some extent afiected by English law, 
e,g, in questions of wages where his ship ends her voyage in a British port. 
In such a ease, unless he is prevented by the terms of liis contract of service, 
a foreign seaman can sue the ship for his wages and enbu’ce his claim by 
arresting her in the Admiralty Division. The Court, however, will not 
allow him to do so unless he has given notice of the proceedings to tlio 
consul of tlie country to which the ship belongs ; and if the consul objects 
on good grounds to the Court exercising its jurisdiction, the Court will not 
generally do so ^The Vrow Maria, 1818, 1 Dod. 284, where the crew of an 
alien enemy ship were allowed to sue; Th>e. Wilhelm Frederick, 1823, 1 
Hag. Adm. 138 ; The, (Solubchick., 1840, 1 Rob. W. 143 ; The Odmie, 1863, 
B. & L. 215 ; The Nina, 1867, L. R 2 Ad. & Ec. 44, and 2 1*. (1 38 ; The 
Leon XIIL, 1883, 8 P. D. 121 ; Order 5, r. IG (/>)). Foreign seamen im- 
properly discharged in a British port may be allowed to lecover the 
expenses of returning home in addition to their wages (7%c Madunna d'Idra, 
1811, 1 Dod. 37 ; The Union, 1860, Lush. 128). Deserters from foreign ships 
may be apprehended in British ports and given up, if facilities ai’e granted 
by the country to which their ships belong for l ecovoring and npprehending 
deserters from British ships in that country, and an (.)rdei* in (.k)uncil so ])ro- 
vides; and any person concealing such a deserter is liable to a ])enalty (M. 
8. A., s. 238). Existing agreements between Great Britain and certain other 
foreign nations for interchange of facilities for relieving distressed seamen 
are kept in force (s, 745 (1)), and new ones may be made (ss. 734, 190-194). 
If destitute seamen belonging to a country which has no consul jji Gr§p.t 
Britain are brought to the United Kingdom in a foreign ship and left there, 
the person who is tlie consignee of the ship at th(j time when the seanien 
are so left is liable tc a fine of £30, unless he can show that they left the 
ship without tbe consent of the master, or that they were given the means 
of returning to t];;i^ir native country, or that whence they were shipped 
(s. 184). See Seaman. • , 

Poreiffn Security. — By sec. 113 of the Stamp Act, 1870 
(33 & 34 'y^ct. c. 97), ‘‘the term ‘foreign security’ means and includes 
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every security for money by or on behalf of any foreign or colonial State, 
Government, municipal body, corporation, or company bearing date or 
signed after the 3rd day of June 1862 (except an instrument chargeable 
with duty as a bill of exchange or promissory note) — 

“ 1. Which is made or issued in the United Kingdom ; 

“ 2. Upon which any interest is payable in the United Kingdom ; 

“ 3. Which is assigned, transferred, or in any manner negotiated in the 
United Kingdom.” 

The duty charged under this Act was the same as on a mortgage — yi% 
2s. 6d. per £100, and on a transfer 6d. per £100 was payable. This duty 
of 2s. 6d. was chargeable whether the security was to bearer or to registered 
holder (Alpe, 164). Foreign securities bearing date or signed before the 
date mentioned in the section were not charged with duty (Alpe, 163). 
The law was soon changed, for by 34 Viet. c. 4, which received the Eoyal 
assent on March 30, 1871, sec. 113 of 1870 was repealed, and a provision 
was substituted which was identical with it down to the end of sub-clause 
(1) ; but sub-clauses (2) and (3) were replaced by the following words : — 
“ (2) Which, the interest thereon being payable in the United Kingdom, is 
assigned, transferred, or in any manner negotiated in the United Kingdom.” 

The issue of a security under this section was held to be “its first 
creation by the company, who give thereby a right of actiorf in favour of 
some person to whom that bond is given” {Grenfell v. C. I. 11., 1870, 
1 Ex. D. 242, 249). When, therefore, an American company sold its bonds 
in Kew York to a purchaser, and on payment of the price handed them to 
him, the name of the payee being in blank, and the purchaser sent the 
bonds to England for sale, it was held that the issue was completed in New 
York and that no duty was payable by the sub-purchaser in England 
(ibid.). The interest in that case was payable at the company's office in 
New York, and therefore unless the bonds were issueef in the United 
Kingdom they were not within the section. ^ 

But, by the Customs and Inland Eevenue Act,1885,s. 21, the following pro- 
vision was made : — “ In lieu of the stamp duties payable upon ... a foreign 
security bearing date or signed, or offered for subscription, after the passing 
of this Act [i.e. August 6, 1885], and transferable by delivery, there shall 
be charged a duty” of Is. per £10 “of the money thereby secured.” 
By the same section the duty to be payable “ upon any such security given 
in substitution for a like security, duly stamped,” was 6d. for every £20 
of the money secured. The section concluded with the following provision 
“ The term ‘ foreign security ' shall not include a security by or on behalf 
of any colonial government, but shall otherwise have the meaning assigned 
to it by” the Act of 1871, “and shall also include a security wliich, though 
originally issued to the holder out of the United Kingdom, is offered by him 
for subscription and given or delivered to a subscriber in the United 
Kingdom.” The last sentence was apparently framed to meet the decision 
ij^rrenfeirs case. 

The whole of the section was repealed by the Stamp Act, 1891, and by 
sec. 122 of that Act “ the expression * marketable security ' means a secunty 
of such a description as to be capable of being sold in any stock market m 
the United Kingdom.” By sec. 82 “ marketable securiti^ij for the purpose or 
the charge of duty thereon^clude ... (6) a marketable security by or on 
behalf of aify foreign State or Government, or foreign or colonial municipal 
body, corporation, or company (hereinafter called a foreign seciprity) bearing 
date or signed after the 3rd day of June 1862 — 

“ (1) Which is made or issued in the United Kongdom ; or 
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“(2) WhicS, thoi^h or^maUy issued out of the United Kingdom, has 
b66ii after the 6th day of August 1885, or is offered for subscription, and 
given or delivered to a subscriber in the United Kingdom, or 

« (3) Which, the interest thereon being payable in the United Kingdom, 
is assigned, transferred, or in any manner negotiated iii the United 
Kingdom; and 

“ (c) A marketable security by or on behalf of any colonial government, 
which if the borrower were a foreign government would be a foreign security 
hereinafter called a colonial government security)/* 

The first schedule to the Act imposes the following duties: — If the 
security is a colonial government one, or is not transferal)le by delivery, or 
is so transferable, but was dated or signed or offered for subscription before 
August 6, 1885, the same ad val. duty as on a mortgage. If the security 
is not a colonial government one, but is transferalde by delivery, and dated, 
signed, or offered for subscription after August G, 1885, the duty of Is. 
for every £10, or fraction thereof, thereby secured — or if merely given in 
substitution for a like duly stamped security, 6d. for every £20 or ^.4 vtion 
thereof. 

The duty payable on a “transfer, assignment, disposition, or assigna- 
tion*' of any marketable security, is, on a sale, tlie same as on an ordinary 
conveyance ftr transfer on sale, and in the case of a mortgage, the 
rate of duty depends on whether the security is under hand only or 
by deed (see as to the former the title “Agreement” in Sched. I. to 
the Act of 1891, and sec. 23; and as to the latter, “Mortgage,” and 
sec. 86). 

The Act of 1891, in sec. 82, subsec. (2), and sec. 85, defined a “ foreign 
or colonial share certificate,” and imposed annual duties on the transfer by 
delivery of marketable securities, and the delivery of foreign or colonial 
share certificatesfand in Sched. I. under the head of “ Marketable Security ” 
the rates of duty are npinted out ; but these clauses and the ]>art of the 
schedule last mentioned, and the duties thereby ini])Osed, were riipealed by 
sec, 4 of the Customs and Inland Revenue Act, 1893. Sec. 83 of the Act 
of 1891 imposes a fine of £20 on any person who, in the United Kingdom, 
“ makes, issues, assigns, transfers, negotiates, or ofiers for subscrijition, any 
foreign security or colonial government security not being duly stanfped ” ; 
and sec. 84 enables the Commissioners in certain cases to allow foreign or 
colonial securities to be stamped without penalty. 

As to the Indian securities in which trustees are, unless expressly 
forbidden by their trust instrument, allowed to invest their trust funds, sec 
the Trustee Act, 1893 (56 & 57 Viet. c. 53), s. 1. 


PorcigTI Ship. — Generally speaking, the same law applies to 
foreign ships as to British ships, and in cases of collision, salvage, a^ 
wages and ownership (with some limitations) (2'.^.)» immaterial 

whether the ship proceeded against is British or foreign, for in both cases 
a remedy in eniorceable by arrest, is available. Certain statutory 
enactments, however, particularly refer to foreign ships. A foreign ship on 
becoming a British* ship must be registered by the name which she has 
borne just previously, unless the Board of Trade previously give^its written 
consent to another name (M. S. A., 1894, s. 47 0)) Tlie collision regula- 
tions apply to, all foreign ships in British jurisdiction (s. 418) ; they may be 
inspected to see that they are properly provided with lights and fog-si^als 
in accordance therewith (s. 420) ; and the regulations may be apphed to 
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them when outside British jurisdiction, with the consent of their Govern- 
ments (s, 424). A foreign ship which has done injury to property of British 
subjects, if it is found at any time afterwards in any port or river of the United 
Kingdom or within three miles of its coast, may be arrested, to give satis- 
faction (s. 688). (See Collisions at Sea.) Foreign ships are liable to life 
salvage when within British jurisdiction (s. 544). They must also comply 
with the regulations as to load lines and draught of water, or they may be 
detained, or their masters fined, unless the laws and regulations in force in 
their country relating to overloading and improper loading are certifies 
by the Board of Trade to be equally effective with the provisions of the 
M. S. A. (in which case a ship belonging to that country, if proved to have 
complied with these regulations, may be exempted from liability to deten- 
tion or any fine or penalty for non-compliance with the provisions of the 
Act), and provided that corresponding rights are extended by that country 
to British ships (s. 445). The provisions of the Act relating to the carriage 
of dangerous goods {q.v,) apply to foreign as well as to British ships (ss. 446- 
450). Foreign ships which have loaded any cargo at a port in the United 
Kingdom, and whilst there are unsafe by reason of overloading, improper 
loading, or under-manning, may be provisionally detained in order to be 
surveyed, provided that a copy of the order for provisional fietention be 
forthwith served on the nearest consul of the country to wFiich the ship 
belongs. The consul may require that she be surveyed, and this is per- 
formed by a Board of Trade surveyor and a surveyor chosen by the consul. 
If they agree, their decision determines the release or further detention of 
the ship ; if they disagree, the detention continues, but the shipowner can 
appeal to a Court of survey, whose decision is final, and in such a case the 
consul may appoint an assessor for the appeal (ss. 459-462 ; M. S. A., 1897, 
60 & 61 Viet. c. 59, s. 2). Foreign ships bringing deck timber cargoes in 
winter to a port in the United Kingdom from a port witlfout it are liable 
to the same penalties as British ships in the like, case (s. 451). Foreign 
shipowners, like British ones, may limit their liability in cases of loss of life, 
injury, or damage done by their ships without their actual fault or privity 
(ss. 503-509). Besides being liable to the general pilotage laws, foreign 
ships trading to the port of London are especially made liable to pilotage 
dues, tod in case of dispute as to their draught of water they may be 
measured (ss. 622 ff. 627, and 629). For other liabilities of foreign 
ships, see Passengers; , Wreck. The Merchant Shipping Act also 
provides that by Order in Council any provisions of that Act may be 
applied to foreign ships, if the Government of their country so desire, 
and if there are no special provisions expressly made applicable to 
them by the consent of their Governments (s. 734). Such special pro- 
visions so applicable are those relating to salvage of life from thcni 
when outside British jurisdiction (s. 545), and to punishment of crimps 
Ijyardi^ them (ss. 218, 219), on condition of reciprocity to British 
ships in the like case, and the collision and tonnage regulations (anUy 
and s. 84). 

[Authority, — Temperley, Merchant Shipping Act^ 1895> pgmm?^ 


Foreign Sovereign.— See Exterritoriality; Incognito. 

Foreign State.— See Foreign Divorce; Foreign Jurisi)1-tio> 
Foreign Law; Foreign Marriage. 
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|r; • . • 

( -Forclgfll — No waiTant or wiit of any foreign State 

can lawfully be served or executed on any person witliin the British dominious, 
except under the authority of a British Court or officer. 

in the case of foreign penal laws this tlows from the international rule 
that the penal laws of one State cannot be executed in another {Huntingtmi v. 
Attrill, [1893] App. Cas. 150). But the rule, l)oth as to civil and criminal pro- 
cess, may more justly be said to depend on the essential nature of independent 
and sovereign States, as recognised by international law, and as asserted in tlie 
sftitutes of Hen. vili. with reference to the See of Home (24 Hen. vni. c. 12). 
In proceedings for extradition of fugitive criminals, the arrest in England 
is made under the warrant of the English magistrate, and not on the foreign 
warrant for arrest, and apparently the offeiuler would be entitled to resist 
arrest except on English warrant (see Rogers v. Van Valhenhurgh, 1 800, 20 Up. 
Can. Q. B. 220 ; Exparte Garner , 1868, 4 Lower Can. L. J. 59 ; U, v. J/‘//bZmr, 
1881, 8 Ont. Pv. Eep. 452). The dicta of Brett, L.J., in R. v. Weil, 1882, 
9 Q. B. D. 701, lack all authority but his own, and the Court had do 
jurisdiction in the case {In re Woodkall, 1888, 20 Q. B. 1). 8;»2Y The 
provisions of Order 11 of the Eiiles of the Supreme Court a’ iiamed 
to prevent the English Supreme Court from serving its process abroad in 
violation of * international law; but the practice apj)arently sanctioned 
thereby, of allowing service of an English writ instead of notice (Order 11, 
r. 6) on a British subject abroad, seems to go lieyond the strict limits of 
national or territorial jurisdiction, and a judgment obtained after sucli 
service would probably have no international validity. So long as the 
present rule stands, apparently, service of the civil process of a foreign 
State on one of its subjects resiclent here would not be regarded as irregular, 
null, or illegal; but foreign Courts usually apply to the Higli Court or a 
British magistrate or, in the city of London, to the liord Mayor by letters 
of request, to autliorise or ellect the service. 


Forelg^n Waters. — See Admihalty, Thk; ExTHKiuToiUAUTy ; 
Foreign Marriage; IButisii Ship; Foreign Ship; Slave Trade. 


Forejudg'e. — This term still continues to ]>e used in the prciamblc 
to the Army Annual Act, see 60 Viet. c. 7, to which it htis ]>een tninsferred 
from the Mutiny Acts. “Whereas no man can be forejudged of life fir 
limb . . . within this realm by martial law or in any other manner than by 
the judgment of his peers and according to the known and established 
laws of this realm.” In this recital it seems to mean ]>i’qjiidged or con- 
demned without a fair trial. The derhation {forvgndicniio) and account 
of forejudge in Wharton {s.v,) lacks authority. 


Forensic Medicine. — Forensic medicine is the science which 
deals with the^ application of every branch of iiiedicial knowledge to the 
purposes of the law. “ Legal medicine,” “ State medicine,” and Medical 
Jurisprudence, uiujysr the last of which headings the subject is treated of 
in this work, are practically synonymous. • , 


Foresaid r' Aforesaid ; As aforesaid, etc.— These 
synonymous terms are used sometimes as adjectives, in which case they 
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mean simply “ before indicated,” and seldom give rise to diflSculty ; some- 
times, as in Wills, adverbially, as referential expressions determining 
generally not who shall take a legacy, but how the legatees shall take. See 
1 Jafm. Wills, 9th ed., p. 701, n. {q); see also Stroud, Jud. Diet,, s,v. 
"Aforesaid.” 


Foreshore. 

TABLE OF CONTENTS. 

1. What Foreshore is . . . 444 4. Accretion and Encroachment 

2. Title to Foreshore . . . 445 upon Foreshore . . . 450 

3. Bights and Liabilities in respect 5. Management and Procedure . 451 

of Foreshore .... 448 

1. What Foreshore is.— Lord Hale in his celebrated treatise, Dc Jure 
Maris, defines the foreshore or seashore as follows : — 

The shore is that ground tliat is between the ordinary high-water and low- water mark ; 
this doth frimd facie and of common right belong to the king, both in tlie sliore of the 
sea and the shore of the arms of the sea. It is certain that that which the sea overflows, 
either at liigh spring tides or at extraordinary tides, comes not, as to thi| purpose, under 
the denomination of litus marie, , , . (Hale, T)e Jure Maris, ch. iv., quoted in Moore's 
History of the Foreshore, 378.) There seem to be three sorts of shores, or litora marina, 
according to the various tides, viz. (1) high spring tides, which are fluxes of sea at those 
tides that happen at the two equinoxials, and certainly this doth noi de j\ire communi 
l)elong to tlie Crown. For such spring tides many times overflow ancient meadows and 
salt marshes, which yet unquestionably belong to the subject. And this is admitted of 
all hands ; (2) spring tides, which happen twice every month at the full and change of the 
moon ; and the shore in question is by some opinion not denominated by these tid(‘s 
neither; but lands overflowed with these fluxes ordinarily belong to the subject pnW 
facie, unless the king hath a prescription to the contrary. And th# reason seems to be, 
because for the most part the lands covered with these fluxes are dry and maniorable, for 
at other tides the sea doth not cover them ; and therefore,, touching these shores, some 
hold that common right speaks for the subject unless there be an usage to entitle the 
Crown, for this is not properly litus marts ; and therefore it hath been held that wheiv 
the king makes his title to land as litus marts or pa/rcella litoris marini, it is not enougli 
for him to make it appear to be overflowed at spring tides of this kind ; (3) ordinary 
tides or neap tides, -which hapi)en between the full and change of the moon, and this is 
that wltich is properly called litus maris, sometimes called marettum, sometimes warettum, 
shore covered by ordinary flux of the sea (Hale, ch. vi., Moore, 393). 

Elsewhere {First Treatise, Moore, 357) he says : — 

The shore is not quaienus hibernus fluctus maadmus exctirrit as in the Eoman law ; 
better, est lotus tile locus vadosvs et sdbulosus inter agyeres et mare qui modo ah aestu mans 
occupatur modo ah ejusdem recessu denudatur, which agrees with our occuimtion and use. 

He also defines an arm of the sea as — 

"^lat wl^re the sea flows and reflows, and so far only as the sea so flows and reflows, so 
mat the river of Thames above Kingston, and the river of Severn above Tewkesbury, 
though they are public rivers, yet are not arms of the sea. But it seems that although 
the water be fresli at high water, yet the denomination of arm of the sea continues it 1 
flow and reflow as in the Thames above the bridge.” . 

(Hale, De Jure Maris, ch. iv., Moore, 378 ; see also Hfill, Foreslwrc, p. 1^ 
given in Moore, p. 678.) Jhis definition lias been finally adopted into our 
law, the House of Lords deciding that the average of the mediiuu tides lu 
each quarter of a lunar revolution rives the limit, in absence gf ril usag;^b ® 
the rights of the Crown in the seashore, i,e, the foreshore {A.-(t. v. Cha^' 
1854,4Dea,M. &.G. 206). 
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2. TiiU to* ForesJi^e, The title to foreshore, as has l>een already 
indicated, is in the Crown, but may be shown to be in a subject. 

To quote Lord Hale again {De Jure Maris, ch. vi., Moore, 393, 394):— 

This kind of shore (viz. that which is covered by the ordinary flux of the sea) may 
belong to a subject, . . . not only in gross, which iwssibly mav suppose a grant 1>efore.^ 
time of memory, but it may be parcel of a manor, ... or j)arcel of a village or parish 
. . . ; it may not only be parcel of a manor, but, tie faHo, it oftentimes is so; and 
perchance it is parcel almost of all manors as by prescription have royal tish or wrecks of 
the sea within their manor. So that both wrecks of the se/i or royal ‘fish by prescription 
W/CLiMTiuni^ ft is a gi*eat presumption that the shore is part of the manor as other- 
wise he could not have them (Hale, ibid,, ch. vi., Moore 393, 394). 

This primd fcwie title of the Crown to tlie foreshore as pirt of the 
wastes of the realm not granted out by it is now decisively established 
by a chain of judicial decisions (Macdonald, C.l>., AAr, v. liichards, 
1795, 2 Anst. 603; 3 E. E. 632; and v. Parincter, 1811, 10 

Price, 378 ; 24 E. E. 723 ; Holroyd, J., Blundell v. Caterall, 1821, 5 Earn. & 
Aid. 268; 24 E. K. 353; Kichards, C.P>., A-G, v. Burridye, 1822, 10 P ice, 
350; 24 E. E. 705; Erie, C.J.j Lestrange v. Roivc, 1866,4 F. & V, 1048; 
Lord Herschell, A.-G. v. Emerson, [1891] App. Cas. 649). 

Mr. Stuart Moore, however, in his History of the JPbmsAorc, contends that 
the presumptyn should be the other way, viz. in favour of the subject's 
title instead of that of the Crown; and in an exhaustive investigation, 
beginning with Saxon and Norman charters and grants by tlie Crown, he 
establishes the following facts in support of his contention, viz. : — (1) In 
all grants and confirmations in Saxon times of manors situated upon the 
seacoast or rivers, the lands granted extended to the shore of tlie sea, or the 
midstream of nontidal rivers, or the midstream of tidal rivers inter fanees ierrcc 
respectively, under such vrords as **cu7n omnibm ad sc rite pertimmtibus, the 
boundaries being aften described as “ out to the sea,'* or “ to the drawing back 
of the sea,” and the privileges granted with the manor being expressed to be 
in terra et mari,** “ on strand and off strand,” “ on tide and off tide.” (2) At 
the Conquest the Saxon estates were merely regranted to Normans in Domes- 
day Book under the description which they had formerly borne. (3) The 
Norman grants and confirmations were in the same form fis the Saxon ones. 
(4) The greater number of grants of seacoast manors are lost, l)ut yf tlie 
remaining ones most are in general terms, and do not convey the shore specifi- 
caUy, though a few made by subjects do. (5) The grants of wrecks, and proceed- 
ing with regard to wreck taken against owners of manors, show that the shore 
was part of the manor. (6) By the end of the reign of King J ohn the Crown 
had granted out almost every seacoast manor, and by the end of Henry ii.'s 
reign the right to wreck had been granted out in nearly all such manors. 
(7) There is no instance in any record of the Crown reserving the foreshore 
to itself in such grants. (8) There is no instance in any record, whether of 
the Hundred Eolls (1274, Edw. i.), or the Quo Warranto Polls (1278), and 
the records of the presentment of the justices in eyre under it (which weiC 
made for the special purpose of discovering any forfeiture or encroachment 
by subjects upon the rights of the Crown), of the Crown challenging the 
right of property in the foreshore in the hands of the subject, or of any 
encroachment on foreshore where the adjacent manor belonged to a subject ; 
and the only pre^Aitments as to foreshore were with reference to en- 
croachments upon the public right of navigafiou. (9) Till the time of 
Elizabeth it was the accepted law that all seacemsD manors and boroughs 
extended to l(Jw- water mark, whether they were in the hands of the Crown 
or of a subject. (10) Of the authorities quoted by Hale for his proposition; 
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one is only an instance of an encroachment by an owner of foreshore upon 
the public right of nav^ation in a port {The Prior of Tynemouth's case), and 
the other {The Wapping case) was never recognised as law. (11) In tho 
Grand Eeiuonstraiice (temp. Charles i.) complaint is made that men’s rights 
are taken away under colour of the king’s title to land between high-water 
and low- water marks. (12) In a return of Crown lands made by the Com- 
missioners of Woods and Forests in 1795 no mention is made of any 
foreshore or derelict land as being then in the Crown’s possession. 

In spite, however, of this historical presumption in favouy of the subj(^*t 
against the Crown, the law seems to be settled the other way; and “a 
subject can only establish a title to any part of the foreshore either by 
proving an express grant thereof from the Crown, or by giving evidence from 
which such a grant, though not capable of being produced, can be presumed ” 
(Lord Herschell, A,-G, v. Emerson, [1891] App. Cas. 649). As has been 
shown, the former case is the exception, and the latter the rule; but 
there are several methods by which a subject can make out his title to 
foreshore in the latter case. He may do so {a) under an ancient grant in 
general terms, explained by sufficient evidence of modern user or acts of 
ownership ; for modern user may be resorted to for ascertaining the extent 
of a grant made in general terms (Dallas, C.J., Chad v. il'ihcd, 1821, 
2 B. & B. 403 ; 23 E. E. 477). Thus it has been held that^the foresliore 
will pass under an ancient grant of “ sea-grounds ” of a manor where acts of 
ownership had been exercised over it {Scratton v. Broion, 1824, 4 Barn. & 
Cress. 485) ; or under a grant of a manor with all rights, appurtenances, ami 
wastes, wrecks, several fishery (but not litus maris), etc., on proof of acts of 
ownership over it {Calmady v. Botve, 1844, 6 C. B. 861) ; or under a grant of 
“terra” (de Gower) under the same conditions {Duke of Beaufort v. 
Swansea, 1849, 3 Ex. Kep. 413) ; or under the word “ ripa ” in a grant 
of a manor described as bounded by “ the seashore towands the east,” ami 
“ the bank (ripa) of the bay of Knockfergus to the east ” {Be Belfast Bock 
Act, 1867, L. K. 1 Eq. 128). Under a grant of ‘•‘waste lands or inarish 
grounds” the foreshore of a tidal river has passed on proof of user 
{A.-G. V. Hanmer, 1858, 4 De G. & J. 200); that of a tidal harbour 
under a grant of a “town or borough in fee-farm” {A.-G v. PorU- 
’ mouth, 1877, 25 W. E. 559; 1878, C. A. Moore, 555 ffi). A subject 
may also make good his title to foreshore by (6) giving sufficient evidence 
of ancient and modern user, for which a lost grant maj be presuniecl, 
though no grant exists; and thus, in a case where the locus in quo 
appeared to fall within the tenns of the grant by Parliament to the Black 
Prince of certain manors in Cornwall, it was held that on evidence of acts 
of ownership by the plaintiff the jury were at liberty to presume a statute 
granting the land between high-water and low-water marks to a former 
owner of the plaintiffs manor (Zopes v. Andrew, 1826, 3 Moo. & E. 329). Or 
JjjS majj^do so (c) by giving evidence of modern user only, which is sufficient 
to raise the presumption of such a grant {Ex parte Alston, 1855, 28 L. T. 337 ; 
Mulholland v. Killen, 1874, Ir. Kep. 9 1^^. 471) ; or {d) under a medueval 
grant or regrant of lands forfeited or attainted or purchased, granting them 
adeo plene, and referring back to a former grant, supported* by evidence ot 
user. Or {e), lastly, title to foreshore may be made by evidence of posses- 
tion under the Statutes of Limitation (see LiMiTATiON)Jbr Nullum Temp^ 
Act (1623,*21 Jac. I. c. 2;* 1768, 9 Geo. ill. c. 16), viz, for sixty years, wMcn 
bars the claim of the Crown against the possession, and perhaps that or any 
other person against him (Moore, 431, quoting 3 Inst. 188 ff. rfnd Qoodtw^' v. 
Baldtvin, 1809, 11 East, 485, 495 ; 11 R B. 249). 
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In the abs«ice of a specific grant, evidence of user or acts of ownership 
is flierefore essential in order to make title to foreshore. No better general 
definition of the kind or amount of user or acts of ownership necessary 
for that purpose can be given than the following 


Every act shown to have been done on anyjmrtof tlie trad, by alleged owners or their 
agentSy which was not laivfiil unless they were owners of that sjait on wliieli it was done 
is evidence that they were m possession as owners of that spot on which it was done’ 
No one such act is conclusive ; the weight of each act as evidence tlepends on the 
circumstances ; one very important circumstance as to the winght being whether the act 
^as such, and sc^done, that those who were interested in disputing the ownership would 
be aware of it. And all that tends to prove possession as owners of parts of tfie tract 
tends to prove ownership of the whole tract, provided there is such a common character 
of locality as would raise a reasonable inference that if the alleged owners iiossessed one 
part as owners they possessed the whole, the weight depending on the nature of tlie 
tract, what kind of possession would be had of it, and what the kind of possession 
proved was. 


(Lord Blackburn, X. A, v. LordBlantyreAS7^, 4 App. Cas. 770, 791 ; and soe 
per Lord Watson, Z. A. y. Young, 1887, 12 App. Cas. 544, fioo.) It h not 
necessary to show exercise of acts of ownership in every part of »v c’uimed 
foreshore ; if a “ common character of locality be shown, acts of ownership 
done in on^ part only are evidence of ownership over the whole locality, 
provided thqj; that part is continuous with tlie rest of the foreshore, for 
substantial possession is enough (Z. A. v. Lord Lovat, 1880, 5 App. Cas. 288 ; 
A,-G. V. Portsmouth, 1878, Moore, 555 ft*.). 

The following are the usual a(*ts of ownership necessary to show title to 
foreshore : — (a) Taking wreck or royal fish (see Fisii, IlOYAb) when exercised 
within a particular manor infra mawrium, but not if infra nictas or witliiii 
certain limits independently of a manor {Calmady v. lloioc, aliove, Moore, 
49) ; (6) the exercise of a several fishery (see Fisheimks), whether by nieans 
of weirs and fix»d engines on the foreshore (A.-G. v. Emerson, [1891] App. 
Cas. 649) — for ** they are the very soil itself” (Hale, yh. v., Moore, ;185), being 
a disturbance of the »oil — or without them. Fislieries in tidal waters are 
generally incident to the soil, and in almost every case are carried on by means 
of fixed engines (Moore, 725). Where fisheries are granted in seacoast 
manors by copy of court-roll (as most usually), the strongest presumption 
arises that the soil of the foreshore is parcel of the manor, foi* onj^ thus 
could livery of seisin and rent-service be had for tliem (Moore, 658). In 
Sir Henry Constahle's case (1599, Moore, 236) Fopham, C.J., said that weirs 
two leagues out to sea, leased by copy of court-roll, an? evidence of the 
extent of the manor. A several fisliery (whether in tidal or non-tidal 
waters) is presumptive evidence of the soil going with it, unless the terms 
in which it is granted clearly convey only the rights of fishing (Bayley, J., 
Duke of Somerset v. Fogwcll, 1826, 5 13ani. & Cress. 875, 886, apin'oyed by 
Lord Herschell in v. Emerson, above), (c) Exercising the right of 

anchorage and groundage on the foreshore ; for “ a grant of anchorage 
groundage and wreck, or either of them, is some evidence that *the soil 
between high and low water marks was intended to pass (Erie, C.J., 
Lestrange v. Rowe, 1866, 4 F. & F. 1048); but these are as much port dues 
as soil dues, and may be evidence only of having the franchise of a port 
(Moore, 555, 689). (d) Ballastage or dues taken for liallast put on wharves 
or quays built on Ijhe foreshore, (f) Erecting wharves, piers, etc., on the 
foreshore {Lestrange v, Rowe, above). (/) ** Constant and usuat fetching of 
gravel and seaweed and sea sand between high and low water marks, and 
licensing others so to do ” (Hale, De Jure Maris, ch. vi., Moore, 394 ; Galni^y 
V. Rowe, 1844, 7 0. B. 861 ; Healy v. Thorm, 1870, Ir. Kep. 4 C. L 495) ; 
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but if these acts are done by the public (trespassing), long practice of so 
doing must be proved in order to destroy the proprietor’s title, (g) “ Enclos- 
ing and embanking against the sea, and enjoyment of what is so inned ” 
(Hale, HM,, Moore, 304 ; Chad v. Tihed, 1821, 2 B. & B.403). (A) Present- 
ments and punishments for purprestures or encroachments on the shore in 
the courts of the manor, or convictions in public Courts (Hale, 'ihid. ; Wyse v. 
Leahy, 1875, Ir. Eep. 4 C. L 384; Brew v. Haren, 1874, Ir. Eep. 9 Ch. 29). 
(i) Payment of tithes and rates for fisheries upon an arm or shore of the sea ; 
for rateability before 1874 shows that the fishery was incident to the soil 
(jB. V. Ellis, 1818, 1 M. & S. 652 ; 1874, 37 & 38 Viet. c. 54, s. 3); {j) Erecting 
groins or jetties to protect land from the sea {Lestrainge v. Rowe, above), 
though this is equivocal evidence, being attributable to the common-law 
right of the subject to protect himself from the sea, whether his means of 
doing so injure his neighbour or not {R, v. Pagham, 1828, 8 Barn. & Cress. 
355). Hale also quotes as “ evidence of the shore being parcel of a manor, 
vill, or parish, usual perambulations, common reputation, known metes and 
divisions, and the like ” (ch. vi., Moore, 394). 

In this connection it may be observed that in the case of a parish 
abutting on the sea or a tidal water the primd fojeie presumption is that the 
foreshore is extra-parochial {R, v. Musson, 1858, 8 El. & Bl. 9130) ; though 
this presumption may be rebutted by evidence of perambulalions and the 
like (Ipswich Dock Commissioners v. h. Peters, 1866, 7 B. & S. 310 ; Bridg- 
water Trustees v. Bootle, ibid. 348, where the decision in McCann v. Sinclair, 
1859, 2 El. & El. 53, is explained in the same way). Where a parish is 
bounded by the seashore, the part of the shore which lies between high-water 
mark of ordinary spring tides and that of medium tides is within the parish 
(jB. V. Gee, 1860, 1 El. & EL, 1868, following A.-G. v. Chambers, ante). The 
part of the seashore which lies between high and low water marks belongs 
to the adjoining county, and it has been held that its justices and not the 
Admiralty have jurisdiction over it, whether, when the offence was committed, 
the place was covered with water or not (EmbUton v*. Brown, 1860, 3 El. & 
El. 234). Perches or oyster layings on the foreshore of a parish may be not 
extra-parochial, but liable to tithe by custom ; and the fact of their never 
having been so rated does not countervail the presumption of parochiality 
shown by perambulations of the parish and payment of tithes for sixty 
years without dispute (Perrott v. Bryant, 1836, 2 Y. & C. Ex. 61). A further 
illustration of foreshore being considered as part of adjacent land is afforded 
by the settlement of the dispute between the Crown and the Duchy of 
Cornwall with regard to minerals under the foreshores and sea round Corn- 
wall, by Act of Parliament, on the basis that the mines under the foreshore 
should be the property of the Duchy, and those under the sea that of the 
Crown (1858, 21 & 22 Viet. c. 109) ; and by a later agreement those under 
the estuaries inter fauces terree were given to the Duchy. The presumption 
that the seashore between high and low water marks belongs to the Crown 
a!bo extends to Wales (A.-G. v. Jones, 1863, 2 H. & C. 347). 

The English law as to foreshore applies in India; and the Indian 
Government have the freehold in the bed of the navigable rivers there and 
land between high and low water mark (East India Co. case, 1856, 10 Moo. 
P. C. 140). 

3. Rights and LiaMlities in respect of Foreshore. — Tlfd right of property 
in the foreahore, whether "it be in the Crown or in a: subject, is subject 
to the obligation of allowing the owner or occupier of land adjoinin , 
the sea free access or egress to and from the sea from and*’ to his land, 
and to beach, land, and haul up boats upon the shore (A.-6^. v. Wemyss 
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1888, 13 App. Cas. 192 P. C.); and also that of allowing the public to 
Xiavig8*t6 over the foresliore and anchor there either by an anchor or by a 
fixed mooring, if immemorial user to that efl'ect be shown v. Wr^jkf, 

[1897] 2 Q. B. 318) ; and fish unless the Crown by grant prior to Magna Carta 
has granted a several fishery to an individual, or by immemorial custom or 
prescription would be presumed to have done so, when the public right of 
fishing is excluded ; but the jprimd facie pres\imption is that fishing in tidal 
waters is common to all {Mayor of Orford v. Rkhardson, 1791, 4 T. R. 437; 
iJkad V. TilsMy 1821, 2 B. & B. 403). This right of fishing extends to 
taking fish found on the seashore between high and low water marks {Bayot 
V. On*, 1801, 2 Bos. & Pul. 472) ; but it does not include, unless a {Mirticular 
custom or prescription to that effect {Gray v. Bond, 1821, 5 Moore, Ex. 527), 
or a justifying peril or necessity {Wade v. Oresswcll, 1741, Willes, 265) 
be proved, the right for fishermen to use the foreshore or the soil above 
it for approaching to or retiring from their boats, or carrying fisli 
to and fro, or for landing and drawing up boats and leaviiv' them 
there for future use, or lading or unlading fish and other g^.tds at all 
times, and not merely under pressure of peril or necessity (Holroyd, J., 
Blundell v. Gaterall, 1821, 5 Barn. & Aid. 268 ; 24 R. 11 353 ; Kekewich, J., 
Bari of IlcWester v. Bashleigh, 1889, 5 T. L. R. 7:’>9). The owner of foreshore 
may also fislf there with fixed engines, though lie has not a several fishery ; 
while the public can only fish with net, line, or rod (see Fisheries). 

This jus puhlwum or public right of access over the foreshore for tlie 
purposes of navigation and fishery does not give the public the right 
to use the foreshore for other purposes, viz. gathering seaweed between 
high and low water mark {Howe v. Siawelt, 1833 (Ir.). Al. & Nap. 
348; Healy v. Thorne, 1870, Ir. R. 4 C. L. 495); and though seaweed cast 
on a private shore between high and low w*ater marks is not the subject of 
larceny {R. v. Clinton, 1869, Ir. R. 4 C. L. 6), trover will lie for it 0irew v. 
Haren, 1874, Ir. R. 9 Cj^ L. 29). The public have no right to take fish-shells 
on the foreshore {Bagot v. Orr, 1801, 3 Bos. & Pul. 472) ; or gravel, or sand, 
or stones from there {ScrcUton v. Brown, 1824, 4 Barn. & Cress. 485), nor to 
cross the foreshore either on foot or in bathing-machines for the purpose of 
bathing in the sea, except by a particular custom, though if they ciin get there 
they can bathe there {Blundell v. Caterall, 1821, 5 Barn. & Aid. 268 ; 24 R. R. 
353; Mace v, Philcox, 1864, 15 C. B. N. S. 600); though a tenant under a 
building agreement with the lord of the manor, who has only a right of entry 
upon the foreshore for the purposes of that agreement, ciinnot maintain an 
action against a defendant who sets up a forty years* uninterrupted use 
and enjoyment of the foreshore by taking shingle thence and putting bathing- 
machines thereon {Laird v. Briggs, 1881, 19 Ch. D. 22). A custom for the 
public or the inhabitants of a township to take stones, sand, or seaweed from 
the shore is bad as a custom for a •profit a prendre in alieno solo {Constable 
V. Nicholson, 1863, 14 C. B. N. S. 230, and 11 W. R. 698; Mamamar^ 
V. Higgins, 1854, 4 Ir. C. L. E. 326). Such acts by the public, though 
of the nature of ownership, unless continued for a considerable time, will not 
prevail against counter acts of ownership by the lord of the manor, who 
holds it under a grant of the manor with “ fisheries, fishings, wrecks of the 
sea, and all other rights, jurisdictions, franchises, liberties, privileges, profits, 
and commodities” {A.-G. v. Jones, 1863, 2 H. &»C. 347); nor, i^nless they 
are done by persons licensed by the Crown are they acts of adverse 
possession by fhe Crown, which can be set up against the person claiming 
the property in the foreshore ; or unless, though done without such lu^n^, 
they amount to such an encroachment as to deprive the possession of the 

vnr. ^ 29 
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riparian owner of that exclusive character which is necess^^y in order to 
establish a prescriptive right, and provided that in either case they are 
known or should be known to the riparian owner {L,-A. v. Youvg, 1887, 
12 App. Cas. 644, Lord Watson; see Hadviuj^ v. Imll, 1874, L B. 19 
Eq. 558 ; also Irisk A.-G. v. Hamilton, 1880, L R Ir. 5 C. L. 555 ; and 
Daly V. Murray, 1885, L. E. Ir. 17, 185). 

On the other hand, the owner of foreshore who proves his right to wreck, 
though it is not mentioned in liis grant of the manor, unless he can prove 
acts of ownership, cannot prevent the public from digging sand or stones oi 
the foreshore {Dickens v. Shaw, 1822, Moore, 451) ; nor can he claim as wreck 
a vessel, though lying within the low-water mark and within the manor, if 
she is still surrounded by water when he takes possession of her, and is 
boarded by officers of the Admiralty at the same time ; for she is then a 
droit of Admiralty {The Pauline, 1845, 2 Eob. C. 359). 

A lord of a manor cannot establish an exclusive right to cut seaweed 
on rocks situate below low-water mark, except by grant from the Crown or 
long-undisturbed enjoyment giving title by prescription {Benest v. Pipon^ 
1829, 1 Kn. P. C. 60, a Jersey case). In the counties of Devon and 
Cornwall the inhabitants are specially allowed by statute to take sand 
from the seashore under the full seamark, but must pay customary dues for 
landing it (1609, 7 Jac. i. 18). • 

A foreshore owner may not dig away the soil of the foreshore in such 
a way as to expose the adjoining land to the inroads of the sea, for it is a 
public duty incumbent on the Crown to protect the realm from the inroads of 
the sea by maintaining the natural barriers or raising artificial barriers ; and 
no subject may destroy a natural barrier against the sea {A,-G. v. Tomlim, 
1880, 12 Oh. D. 214, and 14 iUd, 48). But he is under no obligation to 
protect his neighbour, if the foreshore is washed away by the sea {Hudson 
v. Tabor, 1877, 2 Q. B. D. 290), and thus in the late MJster of the Eolls* 
words in Tomlim's case, “ although he is not bound to keep the sea out, he 
must not do an act which will let the sea in ” (14* Ch. D. 65). Nor is he 
allowed to take shingle from the shores of ports, harbours, or havens 
(1814, 54 Geo. m. 159, s. 14) ; and the word ‘‘ ports ” is here used in its wide 
sense of ports as appointed by the Treasury for customs and fiscal purposes 
{NichSlson V. Williams, 1871, L. E. 6 Q. B. 652). In the river Thames, in 
its tidal portion, no person other than the conservators and their agents can 
dredge or raise any gravel, sand, ballast, or other substance from the “ bed ” 
of the river except with the licence of the conservators ; and it has been 
i held that the word “bed” in the tidal portion of the river means the soil 
between the ordinary high-water mark on one side and the ordinary high- 
water mark on the other, and that the right of the owner of the soil to take 
gravel, etc., between high and low water mark is not preserved, though no 
compensation is made to him {Thames Oonscroaiors v. Smeed, [1897] 2 Q. B. 
<34, ov^erruling Pearce v. Bunting, [1896] 2 Q. B. 360). The liabilities of a 
foreshore owner may, however, be limited like his powers ; and if he is 
only owner for purposes of navigation, he is not the owner for sanitary 
purposes, and so liable to abate a nuisance there not caused by his fault 
{London Port Sanitary Authority v. Thames Conservancy, [18^4] I Q- 

4. Accretion and Encroachment upon Foreshore.-^^hB limits of the 
foreshore ^rom the nature of the case are not permanent, for the 
high and low water marks may vary by the sea gaining on the Ian 
by encroachment, or the land gaining on the sea by accretion or 
(j.v.). Very few ancient grants of manors contain words 
giving the shore with its accretions, such as ^ 



FOEESHORE 


451 


/it euTfi oiCTesamtiiSy or a manor cum viaritimis inerenientis] in which 
case the owner of the adjoining land is clearly entitled to accretions 
to the shore. The greater part only in terms convey the manor with its 
appurtenances or some such general words ; and in this latter case it is the 
recognised rule at common law that accretions, if gradual and imperceptible 
in>formation, belong to the owner of tlie adjacent lands (Abbot of Peter- 
borougKs case, 1367, AUbot of Ramsef^i c^ise, 1369, Moore, 157-8; R v. 
Lord Yarboroiiffh, 1S2S, b liing. 163; Callis on i^wers (1622), quoted by 
^oore, 255) • but if sudden and perceptible (so that the shore is relided, to 
use the technical term as opposed to jyi'ojected^ as it is by alluvion), they 
belong to the Crown (R v. OUmmth, 1637. Car. i. ; Moore, 292) ; and in 
A,’rG, v. Reeve, 188o, 1 T. L. E. 675, it was held that accretions of land to 
the seashore which are perceptible by marks and measures as they take 
place belong to the Crown, and not to the lord of the manor ; but in this 
case the latter did not claim the foreshore. It has also been said 
that this doctrine of accretion may not apply where the bouiv’iuies of 
foreshore are defined and known, so that the accretions u.ie easily 
perceptible (Lord Chelmsford, A,-G, v. Chambers, 1858, 4 De (1. & J. 55, 
7^; but in a very recent case the present Master of the Eolls (then 
Lindley, LIU.) expressed himself as not satisfied that this rule applies to 
cases of laifH having no boundary next flowing water except the water 
itself (Hividson v. Ashby, [1896] 2 Ch. 1, 13 ; and so Foster v. Wright, 
1878, 4 C. P. D. 438) ; and the same view is favoured in another earlier 
case (Bayley, J., Scratton v. Brown, 1825, 4 Barn. & Cress. 485, 498). It 
seems, accordingly, that so long as the accretion is gradual and impercept- 
ible, (“imperceptible” meaning “imperceptible in manner of accretion, 
not imperceptible after long lapse of time,” per Lord Halo, so explained 
by Lord Tenterden, R v. Lcyrd Yarboimigh, ante), whether the foreshore has 
boundaries or not, if these are not of a permanent kind, r.//. a sea-wall, 
these accretions belong to the adjoining landowner. In the converse case, i,e. 
of gradual encroachment by the sea upon the land, the same principle a)»plie8, 
and the Crown takes the benefit (In rc Hull midSdby R, 0., 1839, 5 Mee. & 
W, 327) ; while, if such encroachment be sudden and violent, tlie subject 
does not lose his property, even though the land be overflown by the sea 
forty years, if he can still identify the extent of the property (Hale,*ch. iv. ; 
Moore, 381). 

Where the change in the boundary of the foreshore is due to artificial 
causes, e,g, by accumulation of materials for mining, or other operations on 
land bordering on the sea or an arm of the sea, the opinion has been 
expressed that if such artificially caused accretion arises from a fair use of 
the land adjoining the seashore, and not from acts done in order to acquire 
the shore, it shall be governed by the same rule as a naturally caused 
accretion (Lord Chelmsford, A,-G. v. Chambers, 1859, 4 De G. & J. 55, 
64-69). • , . 

Where the Crown seeks to recover lands alleged to have been reclaimed 
from the sea by encroachment or purpresture, and the defendant disputes 
the Crown's ti^le to the soil between the present high and low water marks, 
the Court will direct an issue to try that point before inquiring into the 
old boundaries ; while, if the defendant admits the Crown's title to the soil 
between the present high and low water marks, the burden is c^^t u^n the 
Crown of proving that the high-water mark formerly extended furtoer 
than it does, at the present time (A,-G, v. Chamherlaine, 1858, 4 Kay 
* J- 292). . . . ^ ■ 

5. Management and Procedure. — The duty of administermg the interests 
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of the Crown in the foreshores of the kingdom belongs for the most part 
to the Board of Trade (see Boabd of Tkade), all the authority of the 
Commissioners of Woods and Forests (who had had that duty since 1830) 
having been transferred to the Board in 1866, with the exception of the 
foreshores in the Thames (see Thames), Tees, and Durham, and those 
fronting and adjacent to Crown lands, and the mines under the foreshores 
(29 & 30 Viet. c. 62, ss. 7, 20, and 21, schedule). In 1845 the Commissioners 
had been empowered to lease foreshores on derelict lands for ninety-niiKi 
years (8 & 9 Viet. c. 99); and by later Acts to compromise •the Crown’s* 
disputed claims with the consent of the Treasury (1853, 16 & 17 Viet. c. 56, 
B. 5) ; and the Board has the powers formerly enjoyed by the Admiralty 
of preventing ballast and shingle being taken from the shore of ports 
{Nicholson V. Williams, ante, 1862, 25 & 26 Viet. c. 69). By the Crown 
Lands Act of 1885 (48 & 49 Viet. c. 79) the Commissioners and the Board 
have the power to lease foreshores for fisheries for sixty years. 

The ordinary proeedure in questions of title to foreshore between the 
Crown and a subject is to bring the question before the Court by English 
information (see Informations) ; and it is then a matter for the discretion 
of the Court whether it will try the question itself, or direct an issue before 
a jury. Such informations were formerly exhibited in th^ Court of 
Exchequer on its equity side, which had the power to send £fhy questions 
that might arise upon the title to a trial at law; and the opinion was 
strongly expressed that where a legal title arose trial by jury was necessary 
to determine it, in view of the Statute 21 Jac. I. c. 14, which allowed a 
subject who had had possession for twenty years to plead the general 
issue in informations of intrusion brought by the Crown, and to retain 
possession till trial (Wood, B., A,-G. of Pnnee of Wales v. SL Avhyn, 1811, 
Wight. 167 ; 12 E. E. 718 n). In every case where a question of fact arose, 
the Court directed an issue, except in A,-G. v. Richards (l'f95, 2 Anst. 607 : 
3 E. E. 632; and see Moore, 626). The jurisdiction passed from the 
Exchequer Court to the Exchequer Division, and thence to the Queen’s 
Bench Division; and it is not touched by the Judicature Acts (Order 72; 

V. Emerson, 1882, 10 Q. B. 1). 191), nor by the Crown Suits Acts, 
1855-1865 (18 & 19 Viet. c. 90 ; 24 & 25 Viet. c. 62 ; 28 & 29 Viet. e. 104; 
A.-G, Newcastle-upon-Tyne, [1897] 2 Q. B. 384); and the Crown has the 
same right as formerly to have any question affecting its rights decided 
in that Division only {A,-G, v. Comtahle, 1879, 4 Ex. D. 172, where a 
case by a lord of a manor against trespassers was removed from the 
Chancery to the Exchequer Division). For further details, see Exchequer 
Practice. 

\Authoriiie &. — Moore, History of the Foreshore ; and Hale, De Jure Maris 
and First Treatise, and Hall, Seaside, therein contained.] 

m % 

Forost ; Forest Lew. — ^In law, a forest is not merely a tract of 
wood and pasture, but a tract of wood and pasture appropriated to a 
cular purpose, and subject not to the ordinary law or Court^, but to special 
laws and Courts. According to Manwood (the great authority on the sub- 
ject), “ a forest is a certaine territorie of woody grounds and fruitful pastures, 
pri^^edge(} for wilde beasts and foules of forest, chase, and warren, to rest 
and abide in, in the safe protection of the king for his princely delight ana 
pleasure, which territorie of ground so priviled^ is meere<l, and boundct 
with unremovable markes, meeres, and boundaries either known by 
of record or else by prescription : And also replenitfed with wilde bea 
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pf^venene or o^e, and with great coverts of vert for the succour of the 
said wude be^ts to have their abode in : For the preservation and continu- 
ance of which ^id place, together with the vert and venison, there are 
oertame particular lawes, priviledges, and officers belonging to the same 
meete for that purpose that are only proper unto a forest and not to any 
other place. 

The king alone could make a forest, and not only of his own lands, 
woods, and wastes, but he could afforest the lands of his subject. 

• making a forest is this. Certain conimissioners are 

appointed under the Great Seal of England, who view the ground intended 
for a forest, and fence it round with metes and hounds, which, being 
returned to the Chancery, the king causes it to be j)roclaiined throughout 
the county where the land layeth that it is a forest, and to be governed by 
the laws of the forest, and prohibits all persons from Ininting tliere without 
his leave, and then he appointeth officers lit for the preservation of the vert 
and venison, and so it becomes a forest on record (4 Ivd. 300). 

This right of the king to reserve wild beasts and game ar.l jo niake 
a forest for them is treated by Manwood as a royal prerc»gative, and likened 
to the king’s prerogative in gold and silver, which, by reason of their 
excellency,* belong to the king on whosoever land tliey are found; so wild 
beasts of vetiery and beasts and fowls of chase and warren most properly 
belong to the king. 

The oppressive character of this claim to atlbrest lauds of a subject, 
and thereby make them subject to special laws, under which the owner 
could cut no trees on his lands, and tlie killing of a beast of the forest 
was punished by loss of life or member, led to the Charta dr foresta 
(25 Edw. I.), under which all forests made by Henry ii., Richard i., and 
John, unless made on the demesne lands of the king, were disafforested (y.v.), 
and offences agSinst the forest laws were no longer to be punished by dcatli 
or loss of member. 

Vert is every kind of tree that doth grow in a forest, both great wood 
and underwood. Venison includes every beast of forest and chase. Beasts 
of the forest are the hart, the hind, the hare, the boar, and the wolf. 
Beasts of the chase are the buck, the doe, the fox, the martron, and the roe. 
Beasts and birds of warren are the hare, the coney, the pheasant, iind the 
partridge. 

Forests are of such antiquity that in Manwood’s time there was no 
record of the making or beginning of any forest save only the Nkw Fokest, 
made by the Conqueror, and the Forest of Haiiqjton Court, created by 
virtue of 31 Hen. viii. c. 5. 

Within a forest are two classes of rights, whicli are antagonistic — 
the forestal rights of the Crown and rights of common in the subject. 
The forestal rights were extensive — no one could hunt or hawk, even on 
his own lands, within the ambit of the forest, without the king s ijuthoritj ; 
and a man could not cut wood on his own land or destroy the coverts 
without licence of the justice in eyre, as well as a view of the forester. To 
this day the^Crow’ii has forestal rights over private lands within Kean 

Forest and th*e New Forest. m • i . 

Bights of conyjion in a forest ai’e of a limited nature. The right can 
only be exercised in respect of beasts which aj’e commonable in a forest, 
and geese, goats, sheep, and swine are not so commonable. A right for such 
uncommonable animalR cannot be gained by prescription, for their presentee 
in a forest is a nuisance, and such a nuisance cannot be prescribed for. 
The right of common is also restricted to certain portions of the year, for 
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there is no commoning during the fence month (fifteen da;^ before and 
fifteen days after midsummer day, old style), and in New Forest and Dean 
Forest cattle were also excluded during the winter heyning, that is, from 
the 11th November to the 23rd April (old style). Further, the forestal 
rights are paramount, and the commoners can only take what is left after 
the king’s beasts are provided for. If a commoner puts in so many cattle 
that there is not sufficient feed for the king’s beasts, he is accounted a 
surcharger; but there is no limit to the number of beasts of the forest 
that the king may have. « • 

The origin of rights of common in a forest is not very clear. Manwood 
states that they were a recompense for the burden of the forest laws, and 
the facts, so far as known, are consistent with this view. 

Offences cLgainst the Forest — Every offence against the forest laws is 
comprehended in the term “ nuisance of the forest,” of which there were 
three sorts : — (1) Common nuisance, such as neglect to repair a highway, 
commoning by persons having no rights, damming of rivers and streams ; 
(2) special nuisance, which specially affected the beasts of the forests, as 
unlawful killing or hunting ; (3) general nuisance included all manner of 
trespasses tending to the waste, hurt, or destruction of the vert of the 
forest, such as surcharging, waste, assarts, and purprestures. ^ 

Surcharging is commoning with more beasts than those for which a 
man is entitled to common, or with so many that there is not left sufficient 
feed for the deer. Waste is the cutting down of vert without the licence of 
the Chief-Justice in Eyre and the view of the forester, even though it grew 
on a man’s own land. Assart was the conversion of wood into arable land, 
or the routing up of the vert by the root; and if done on a man’s own 
land was punishable by a fine; if on the king’s land, by a double fine and 
imprisonment. PurpresUire is any manner of encroachment upon the forest, 
whether in building, enclosure (whereby the area of the forest is diminished), 
or by using any liberty or privilege without lawful warrant. 

A choAc is a franchise to keep beasts of chase in* a certain defined but 
unenclosed territory, with the exclusive right of hunting them therein. It 
is next in degree to a forest, but has no laws peculiar to it, and all offences 
within it are punished by the common law and not by the forest laws. 

A is an enclosed chase and is next in degree to chase. 

A free warren is a liberty and franchise to keep and preserve beasts and 
birds of warren. The owner thereof has a property in such beasts and 
birds, and a right to exclude all other persons from taking them. 

Forest Courts, — The Courts of the forest were three : 

I. Court of Attoxhments — the lowest of the three — held before tlie 
verderers every forty days, — This Court exercised no judicial authority if 
the value of the trespass was 4d. or more. It could only inquire, and not 
convict. It received » the attachments presented by the foresters, and 
em’olled them for the next Court of Swainmote. Attachments were of 
tiffee. kinds — First, by goods and chattels, where a forester, on hearing of any 
offSsnce against the nether vert (underwood), attached the goods and chattels 
of the offender, and called on the offender to find pledges to appear at the 
next Court of Attachments. If the offender failed to appear, Ifis goods were 
forfeited. If he appeared, and gave pledges or sureties to answer the 
offence at the next justice seat, his goods were redelivered to him. Second, 
by body, pledges, and mainjJrise. Where the offender was taken red-handed 
trespassing in vert, he might be attached in his body, and caused to find two 
pledges to answer the offence at the next Court of Attachments, and on his 
appearance there, to be mainprised until the coming of the I^rd Justice 
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- iii Eyre. TAirrf, attachment by the body only without any pledges or main- 
prise applicable in cases of repealed trespasses to vert or trespass to venison. 

II. Couri of Swainmote, — Held thrice a year before the verderers, and 
all the forest officers and the freeholders of the forest were bound to appear 
there. A jury of freeholders was sworn, to whom the presentments were 
delivered to be inquired into. If the jury found the presentment true, the 
offender stood convicted, but the Court could not give judgment ; that was 
reserved to the Court of Justice Seat. The Court of Swainmote was also 
•charged witU inquiring into the conduct of forest officers. 

III. Court of JvMice Seat, — A Court of record held once in three years 
by one of the lords chief justices of the forest. All the freeholders of the 
forest were summoned to this Court; all presentments and indictments 
enrolled by the verderers had to be presented to the chief justice for judg- 
ment. This Court had also a general jurisdiction over all offences com- 
mitted within the forest, whether against the forest law or not. 

The chief officers of the forest were the justices in eyre, one for the 
forests on this side Trent, and the other beyond. Verderers, judicial 
officers of the king’s forest, chosen by force of the king’s writ by the free- 
holders of the county, and sworn to maintain and keep the assizes of the 
forest. Chief warden, who bailed and discharged offenders, and sum- 
moned the Sorest officers and others to the justice seat. His duties were 
mainly executive. Regarder, a ministerial officer, sworn to make the ancient 
regard of the forest, and to view and inquire of all offences within the 
forest in vert or venison. Forester, an officer sworn to preserve the vert 
and venison within his bailiwick, and to attach and present offenders. 
Agister, appointed to superintend the taking in cattle or swine to pasture 
or pawnage of the king’s demesne lands and woods. 

Special Enactments relating to Royal Forests, 

Alice Holt, 52 Geo. iii. c. 72 ; 18 & 19 Viet. c. 16. 

Bere, 60 Geo. iii. c. 2J8 (Local). 

Brecknock, 56 Geo. ill. c. 190 ; 58 Geo. ill. c. 99. 

Dean, 20 Chas. ii. c. 3 ; 48 Geo. in. c. 72 ; 59 Geo. iii. c. 86 ; 6 & 7 Will. iv. c. 3 ; 
1 & 2 Viet. 0. 42 ; 1 & 2 Viet. c. 43 ; 5 & 6 Viet. c. 48 ; 5 & 6 Viet. c. 65 ; 8 & 9 Viet, 
c. 118, s. 13 ; 18 & 19 Viet. c. 16 ; 24 25 Viet. c. 40 ; 29 & 30 Viet. c. 62 ; 29 & 30 Viet, 

c. 70 ; 33 Viet. c. 8 ; 34 & 35 Viet. c. 85. 

DeUmere, 18 & 19 Viet, e. 16 ; 19 & 20 Viet. e. 13 ; 29 & 30 Viet. c. 62, 8. 0? 

Spying, 34 & 35 Viet. c. 93 ; 35 & 36 Viet, c. 95 ; 38 & 39 Viet. c. 6 ; 39 & 40 Viet, 
c. 3. 

Exmoor, 65 Geo. III. c. 1.38. 

Hainhault, 14 & 16 Viet, c. 43; 21 & 22 Viet. c. 37. 

New, 9 & 10 Will, iii. e. 36; 39 & 40 Geo. III. e. 86 ; 41 Geo. III. (U.K.) c. 108; 
48 Geo. III. c. 72; 50 Geo. Iil. c, 116; 59 Geo. iii. c. 86 ; 12 & 13 Viet. e. 81 ; 14 & 15 
Viet. c. 76 ; 15 & 16 Viet. c. 62, s. 9 ; 17 & 18 Viet. c. 49 ; 29 & 30 Viet. c. 62 ; 29 & 30 
Viet. e. 66 ; 40 & 41 Viet. c. 121 (Loeal) ; 42 & 43 Viet. c. 194 (Loeal). 

Parkhurst, 52 Geo. ill. c. 171 (Local). 

Salc&y, 6 Geo. iv. c. 132 ; 18 & 19 Viet. c. 16. 

Sherwood, 68 Geo. in. c. 100. • 

Silslon, 5 Geo. iv. c. 99. 

Waltham (see Epping), 12 & 13 Viet. c. 81. 

Whichnmd, 16 & 17 Viet. c. 36 ; 19 & 20 Viet. c. 32. 

Whittlewood, 63 Geo. iil. c. 158 ; 5 Geo. iv. c. 99 ; 16 & 17 Viet. c. 42 ; 18 & 19 Viet, 
c. 16. 

Windsor, 63 Gec*3ii. c. 158 ; 55 Geo. in. c. 122 ; 56 Geo. iii. c. 132. 

Woolmer, 62 Geo. in. c. 71 ; 18 & 19 Viet. c. 16 ; lfi^& 19 Viet. e. 46. ^ 

{Auth&i'ities, — Manwood’s Forest Imw ; Coke’s Fourth Institute ; Charter 
of the Foredt, 26 Edw. i. ; 34 Edw. i. ; 7 Hen. iv. c. 1 ; 4 Hen. v. stat. 2, 

C.I.] 
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Forestalling'. — The offence of buying up goods hn th6ir way 
to market or inducing the owners not to take them to market, if done 
with a view to enhance prices or evade market tolls (see (1374) 5 Seld. 
Soc. Publ. 62). It was abolished by 7 & 8 Viet. c. 24. See 2 Pollock 
& Maitland, Hut Eng, Law^ 467 3 Steph. Hist Gr, IjWw, 199; and 
Engrossing. 


Forfeit. — The word “forfeit” means not merely tljat which isf 
actually taken from a man by reason of some breach of condition, but 
includes also that which becomes liable to be so taken (per Kay, J., In n 
Levy's Trusts, 1885, 30 Ch. D. at p. 125, and see the whole judgment in that 
case). See also Stroud, Jud, Diet, s.v, “ Forfeit ” ; and next article. 


Forfeit ; Forfeiture {Forisfaccre ; Forisfactura), — 1. These 
terms, in their original sense in the common law, applied to the 
transfer to the Crown or his immediate feudal superior of the lands and 
goods of a traitor or felon on his conviction and attainder, or of the goods of 
a person who fled from justice in respect of a capital felony or petty larceny, 
even if he were acquitted. There were numerous other forfeifeires of this 
class (enumerated 2 Burn, Justice, 17th ed., 302, 303), including forfeiture 
of the goods of a person against whom a verdict of felo dc se is returned. 
All these forfeitures, after a gradual relaxation of the law, were finally 
abolished in 1870 (33 & 34 Viet. c. 23); and forfeiture as a common law 
punishment now continues only in the case of the virtually defunct pro- 
cedure in Outlawry (q.v.). The bulk, if not the whole, of the mass of 
enactments indexed under tit. “Forfeiture” in the official index to the 
statutes, if still in force, apply now only to outlawry. Thfe term does not 
extend to forfeited recognisances (In re Nottingham, [1897] 2 Q. B. 502). 

2. Forfeitures of war belong to the Crown und^r 34 Edw. iii. c. 12 ; 
hereon see Prize. 

3. The term forfeiture is also applied as between landlord and tenant in 
respect of the liability to’ forfeit a chattel interest in land for waste or breach 
of covenant. See Landlord and Tenant. 

4. it has long been the practice in statutes to use the word “ forfeiture ” 
as equivalent to “ penalty ” or “ specific pecuniary sum,” payment of which is 
ordered on a conviction or adjudication either in a criminal proceeding 
properly so called, or in a penal action. Forfeitures of this kind are not 
affected by the Act of 1870 (33 & 34 Viet. c. 23, s. 5). See Fine ; Penal 
Action; Penalty. 

In the absence of express words, statutes of this kind do not bind the 
Crown (R, v. Kent Justices, 1890, 24 Q. R D. 181) ; but the forfeitures 
created enure to the benefit of the Crown, unless the statute gives another 
difetinatidn (Bradlaugh v. Clarke, 1882, 8 App. Cas. 358). 

5. Power is given under Acts affecting the revenue and other branches 
of law to seize and forfeit goods or implements with respect to which or 
with which the law is being broken. See Customs ; Excise ; Tisheries. 

The property forfeited is divested on the commission or proof of the 
offence (TAe Annandale, 1867, 2 P. D. 219). 

6. All forfeitures, whefher created by common law or statute, are 
regarded as so far of a peml character that the civil Courts 'will not permit 
discovery by interrogatories or of documents to be obtained it aid of tf^e 
person seeking to enforce them, whether he is a common informer or no.. 
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This hSiS been decided as to concealing the goods of tenants contrary to 
11-Geo. II. c. 29, pound-breach {Jones v. Jones, 1888, 22 Q. B. D. 428 ; Hobbs 
y, Hudson, 1890, 25 Q. B. D. 232). 

As to civil proceedings for penalties under the Copyright Acts, see 
Smvders v. Wwl, No. 1, [1892] 2 Q. B. 18, 321 ; and as to actions to enforce 
forfeitures under a lease, Earl of Mcxhorough v. Whitwood Urban District 
Ctowncii, [1897] 2 Q. B. Ill; as to offences and by the Rivers Pollution 
Act, 1876, see Derby Corporation v. Derbyshire County Council, [1897] App. 
€/as. 550. • 

[Authorities,— Burn, Justice, 30th ed.. “Fines and Forfeitures”; Bac. 
Abr, tit. “ Forfeiture ” ; Com. Dig, ibid , ; Viii. Air, iUd,'\ 


Forged Transfer.— in Barton v. London and Bwy, Co., 

1888, 38 Ch. D. 144, a question arose as to the effect on tlie registered 
holders of stock in a company of a forged transfer of such stock registered 
in the books of the company. In the result the coini)any liad to make 
good to the original holder the shares thus transferred, and to indemnify tlie 
bond fide transferee (S. C., 1890, 24 Q. B. D. 77 ; and sec Tomhinson v. Balkis 
Consolidatec^ Co., [1893] App. Cas. 396). In consequence? of this state of the 
law were paused the Forged Transfer Acts of 1891 (54 & 55 Viet. c. 43) 
and 1892 (55 & 56 Viet. c. 36). These Acts, when adopted by resolution, 
permit the making of compensation by ])ayment in cash (instead of the 
issue of stock, etc.) for loss sustained through a forged transfer, or transfer 
under, a forged power of attorney, of any shares, stock, or securities trans- 
ferable by written instrument, or by entry in any book or register where 
such shares, etc., are so transferable and are lawfully issued — 

(1) By a company incorporated by royal charter, or by or under any 
general or local Statute of the British Parliament ; 

(2) By a county or town council, or any local authority in the United 
Kingdom, which has *power to levy or require the levy of a rate, the 
proceeds of which are applicable to public purposes ; 

(3) By industrial, provident, friendly, benefit, building, or loan societies 
incorporated by or under statute (Act of 1891, s. 3) ; 

(4) By harbour authorities and conservancy authorities (1892, s. A ) ; 

(5) In the case of colonial stock inscribed under 40 & 41 Viet. c. 59, if 
the Colonial Government adopts the Act of 1891 (s. 5). 

The compensation may be paid whether the loss was sustained before (jr 
after August 5, 1891 (Act 1892, s. 1), and may be paid by a comi)any, etc., 
to which the shares, etc., have passed from the original company, etc., by 
amalgamation or otherwise (1892, s. 2). 

Arrowing powers are given for the purpose of raising the necessary 
amount of compensation (1891, s. 1 (3)), and an insurance fund may be 
created by charging transfer fees not exceeding Is. per £100, and^not lesfj^ 
than 3d., or by insurance accumulations of income or otherwise (1891, s. 1 
(2) ; 1892, 8. 3). This scheme corresponds to the insurance fund created by 
the Land Transfer Acts of Australasia {Gibbs v. Messer, [1891] App. Cas. 248), 
proposed by secs. 7* 21 of the English Land Transfer Act, 1897 (60 & 61 
Viet. c. 65). See Ralmer, Company Precedents, 6th ed., vol. i. pp. 318, 323, 
550,581. • , . 

Reasonable restrictions on transfer may be imposed with a view to 
guard agains^^ loss by forgery (1891, s. 1 (4)). This as to joint-stock com- 
panies is at times increased by giving directors power to veto transfers 
(32 L. J. 393 ; and see Company, vol. iii. p. 198). The company, etc., on 
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paying compensation are subrogated to all civil rights and remedies of the 
injurra person against any other person in respect of the forgery (1891, s. 1 
(5)). xWe has been a good deal of colonial legislation on the lines of the 
Imperial Acts. 


Forgery. 
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History of the Offence. — The position of forgery at common law is 
somewhat anomalous. Bracton, who describes it by its ^man name, crimen 
falsi, deals with only two of what he terms its multiplex aspects, vi/.. 
forging the king’s seal, i.e. its impression (1 Hale, F. C., 182), or sealing 
therewith charters or writs or aihxing thereto adulterine seals. This 
offence amounted to high treason (de Corond, ff 118 h, 119«6). It was 
recognised as such by the Treason Act, 1351, and continuedvo until 1861 
(see 11 Geo. iv. and 1 Will iv. c. 66, s. 1 ; 24 & 26 Viet. c. 98, s. 1). But 
other forms of the offence Bracton does not name, nor does it appear that the 
common law Courts often punished it except in those cases, or dealt with 
it except on issues raised in civil cases (2 Pollock and Maitland, Hist. Eng. 
Law, 503, 538), though no doubt combination to fabricate false written 
evidence could be dealt with as Conspiracy. 

The fact that a petition was made in Chancery for relief against forged 
documents indicates the inadequacy of the Courts to afford even a civil 
remedy against fraud by forgery (10 Seld. Soc. Publ. No. 85), which is con- 
firmed by the passing in 1413 of a statute (1 Hen. v. c. 3) by which the 
forgery of deeds was made the subject of civil action, and the offender was 
also subjected to fine and ransom at the king’s will (3 Steph. Hist. Grim. 
Law, 181). 

Forgeries not punishable as treason and not within this Act, when they 
related to writings which could be put in evidence, were treated as a Star 
Chamber matter until 1562, when forgery was first really made a statutoiy 
crime (6 Eliz. c. 14) ; and even up tiU the suppression ,of the Star Chaniljcr 
that Com’t took cognisance of forgeries for which there was no recognised 
remedy at law (Star Chamber Eeports, ed. Gardiner ; Camden Soc. Publ. 
pp. 40, 73, 79). 

Subsequently forgery of bills of exchange and certain other mercantile 
documents was punished by 2 Geo. n. c. 26 ; 7 Geo. n. c. 22 ; and 18 Geo. in. 
& 18, a^d especially during the eighteenth century a multiplicity of enact- 
ments r^e it felony to forge certain specified documents (Bum, Jnstke, 
17th ed., vql. ii. p. 311 ; Hawk., P. C., bk. i. c. 51). It was usually treated 
as felony, capital without lienefit of clergy, and the extreme punishment was 
inflicted in certain notable cases, e.g. Dr. Dodd in 1777, and Fauntleroy m 
1824, One of the reforms effected through the infiuqpce of Eoinilly and 
Bentham was the conso^dation of many of these enactments in 18^0 
(11 Geo. fV. and 1 Will. IV. c. 66), and the piecemeal abolition of 
punishment for the offence (7 WUL iv. and 1 Viet. c. 84, s. 1 ; and 24 «» 
25 Viet. c. 98, 8.'48). 

The statutes contained no definition of the elements of the offence 



FORGERY 469 

IMated, and we?e content to describe it as counterfeiting, forging, or altering, 
or without intent to defraud. But ^ripami with the statutes there 
gtew up a theory that the offence exist^ fully as a misdemeanour 
at common law. Stephen {Dig, Cr, Law, 6th ed., 350) says that it is so, 
and punishable on indictment by fine and imprisonment, and defines it as 
** for^ng any document by which any other person may be injured, or 
uttering any such document knowing it to be forged with intent to defraud, 
whether he effects his purpose or not.” 

• This definition is much wider than that of Hawkins, who confines 
common law forgery to records and other authentic matters of a public 
nature, and excludes private letters and the like, offences with respect to 
which in his view, if punishable at all, fall under the description of Cheats. 
But Stephen’s opinion, whether warranted or not by the common law or the 
older authorities, appears to be fully justified by the more modern decisions, 
e,g, B. V. Jones, 1785, 2 East, P. C. 991 ; B, v. Ward, 1725, 2 East, P. C. 861. For 
these authorities go considerably beyond the notion that a document must be 
of a public nature to be the subject of forgery at common law. Thus it has 
been held indictable to forge a certificate of a seaman’s character (B. v. 
TosAack, 1849, 1 Den. C. C. 492), a railway pass (B. v. Boult, 1 848, 2 Car. & Kir. 
604), or testimonials to obtain the office of parish constable (B, v. Moah, 
1859, 27 L. J#M. C. 205), or of a parish schoolmaster {B, v. Sharman, 1864, 
D. & P. 686). But even to this apparent width of scope some limits have 
been put, for it was held not forgery to make deliberately false entries in a 
bank book {In re Winsor, 1866, 34 L J. M. C. 163), or to forge a signature 
on a painting {B, v. Gloss, 1857, 27 L. J. M. C. 54), or the wrappers on a 
proprietary medicine {B, v. Smith, 1858, 27 L. J. M. C. 225), or a medical 
diploma {B, v. Hodgson, 1854, 25 L. J. M. C. 78). The result of these 
decisions and the statutes was that in the absence of a statutory definition 
the Courts looked to the common law for the elements of the offence, and 
to the particular enactment for the document in respect of which it could 
be committed; and tBere is not even now any statutory definition in 
England, such as that of the Indian Code, s. 463, which defines the offence 
as “ making any false document or part of a document with intent to cause 
damage or injury to the public, or to any person, or to support any claim or 
title, or to cause any person to part with property, or to enter injo any 
express or implied contract, or with intent to commit fraud, or that fraud 
may be committed.” And the present state of the statute-book with reference 
to forgery strikingly illustrates the piecemeal and tentative methods of the 
English lawgivers. On a defective or doubtful common law definition and 
inadequate common law punishment, followed hand to mouth legislation, as 
a difficulty arose, effected by simplex enumeratio of any documents, as to 
which a practical difficulty had arisen in getting convictions under the prior 
law. This was crowned by filing a number of them together in the 
Forgery Act, 1861, without any serious attempt at completeness of collec-^ 
tion or consistency of expression in the enactments so filed, or of simplify- 
ing and reducing their bulk by some simple and comprehensive definition 
of “ document ” {B, v. Biley, [1896], 1 Q. B. 309, per V. Williams, J., at 322). 

In 1878 Mr? E. S. Wright in a report prepared for the SUtute Law 
Committee (1878, 0^178) collected a great mass of other statutes creating 
and punishing forms of forgery, and proposed to consolidate them so far as 
possible into a second Act. This suggestion has not been carrietl out, and 
the result is that in the case of forgery as of perjury, from lack of an 
adequate definition of the gist of the offence, the statute-book is cumbered 
and lawyer and layman alike are perplexed by the vast multiplicity of 
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forgery clauses scattered up and down the statute-book which might be 
removed by a complete definition of instrument ” or document ” such as is 
found in sec. 29 of the Indian Penal Code ; in which code the substance of 
the horde of British enactments is summed up in secs. 462-489. 

vPresent La.w. — From this account of the history of the ofience it will be 
seen how hard it is to exhibit in a compendious form the present law as to 
forgery. Stephen has been content to classify its varieties by the quantum of 
punishment (1 Dig. Cr. Law, 5th ed., pp. 326-350), distinguishing the 
cases in which intent to defraud is or is not an element in»the offence, <fr 
attempting to enumerate all statutory forgeries. But he has also added 
to the confusion by treating forgery of documents to be used as evidence 
separately from other forgeries, mAe pp. 110, 111). The schedule given 
below is an attempt to give a complete list of statutory crimes of the 
nature of forgery, whose exact nature must be ascertained by reference 
to their statutory definition or description. All these enactments must 
be read by the light of sec. 39 of the Act of 1861, which provides that 
where other Acts, past or future, punish the forgery, alteration, or uttering 
of instruments or writing by a special designation, the offence can be 
treated as coming under the Act of 1861, if the instrument or writing, 
whatever its special name or description, is in the law a will; deed, bond, 
negotiable instrument, or warrant or request to pay money, etc., within 
the Act of 1861. 


Legislative and Executive Departments op State. 
Crown — Seals and Sign Manual . . . 24 & 25 Viet. c. 98, s. 1, F ; life. 

or Orders J 

-4 mi/— Pensions, Chelsea . 

„ Prize Money . 

„ Pensions 

Namj — Enlistment Certificates 
„ Pensions 

„ Wages, Prize, etc 

„ Marine Savings Banks . 

Parliaf/wnt — Private Acts and Journals of 
either House 

„ Nomination and Ballot Palmers 
Post Office — Money Orders, etc. . 

„ Stamps, etc. .... 

„ Tele^ams .... 

Public Debt and Eevewue — 

'Government Annuities ... 

Stocks and Funds, and Stock Certifi-(^ 24 & 25 Viet. c. 98, s. 2, F; life, 
cates 

Attestations to powers of attorney to 
w Transfer Stock .... 

False Entries in Books relating to 

Public Funds 

False Dividend Warrants . 

J 29 & 30 Viet. c. 26, s. 16. 

( 41 & 42 Viet, c, 2,ia. 10. 

Crown Lands — ^Woods and Forests, Powers 
of Attorney, and ^ Drafts on Bank 
Account of Commissioners 

Tobacco Duty Labels • . 

„ Names of Commissioners and 

Officers 38 & 39 Viet. c. 36, w. 28, 168. 


, c. ey, s. 1. 

7 Geo. IV. c. 16, s. 38, F ; life. 

. 2 & 3 Will. IV. c. 53, « 49, F ; life. 

. i2 & 3 Viet. c. 51, B. 9, F. 

^44 & 45 Viet, c 58, s. 121. 

. 6 & 6 Will. IV. c. 24, 8. 3, M. 

. 2 & 3 Viet. e. 51, s. 9, F. 

(24 & 26 Viet. c. 98, ss. 40-42, 50-53. 

* j 28 & 29 Viet. c. 124, ss. 6-7. 

68 & 59 Viet. c. 20, s. 154. 

8 & 9 Viet. c. 113, 8. 4, F. 

36 & 36 Viet. c. 33, s. 3, M. 

43 & 44 Viet. c. 33, ss. 3, 4. 

47 & 48 Viet. c. 76, ss. 6, 7. 

47 & 48 Viet. c. 76, s. 11. 

10 Geo. IV. c. 24, s. 41, F ; cap. 

24 & 25 Viet. c. 98, s. 2, F ; hit 
; 33 & 34 Viet. c. 38, ss. 3, 6, 6, F ; life. 

8. 4, F ; seven years. 


Exchequer Bills, Treasury 
Coupons, and Certificates 


9 > 9 ) 

„ „ 8. 5, F ; life. 

„ „ 8. 6, F ; seven years. 

24 & 26 Viet. c. 98, ss. 8*-12, F. 


■ 10 Geo. rv. o. 60, s. 124, F ; cap. 
24 & 26 Viet. c. 98, 8. 6. 


26 & 27 Viet. c. 7, s. 7. 
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Permits Request Notes 
Certificates 

IWBome Tax — Certificates and Receipts 
Land Tax — Certificates of Redemption 

Stdrnps — Local 

„ Judicature .... 

„ General . . 

Public i2«cord«— Certifying False Copi 
Forging Signatures of Officials . 

« 

Judicial Skals, Proc] 


(11 2 & 3 Will. IV. c. 10, 88. 3, 4, 13. 
f 11 & 12 Viet c. 121,8.18. 

5 & 6 Viet. c. 36, 8. 181, F ; fourteen years. 
. 62 Geo III. c. 143, s. 6, F ; cap. 
f32& 33 Viet. c. 49, s. 8, F. 

• \ 64 & 56 Viet. c. 69, 8. 1. 

• 38 & 39 Viet. c. 77, s. 26 (6), F ; seven years. 

• 56 & 56 Viet. c. 39, ss. 13, 18. 

s, 

. l&2Vict. c. 94,ss. 19, 20, F. 

5, Do(^uments, and Evidence. 


Certificates of Conviction . 

Local Civil Courts of Record 
Documents made Evidence 
Court for Crown Cases Reserved ; Certifi- 
cate of Documents made Evidence 
Seals of Probate Court, or Signatures of 
Officers 

Courts of Record ; Process, etc. . 

Courts not of Record (Offences by Officers) 
Instruments made Evidence by Past or 
Future Acts ..... 
Manorial Coiurt Rolls .... 
Justices of Pea^B ; Orders, etc. . 
Paymaster’s Certificates, etc., as to Funds] 
in Court J 

Tendering in Evidence Colonial Proclama- 
tions, etc., known to be forged or 
printed without authority 
County Courts . . . " . 

Commissioners for Oaths .... 

Recognisances 

Lunatics 

Marriage Licences 


7 &. 8 Geo. IV. c. 28, s. 11, F ; seven veal's. 

7 & 8 Viet. (\ 19, s. 6, F. 

8 & 9 Viet. c. 113, 8. 4, F. 

11 & 12 Viet. c. 78, 8. 6, F ; ten years. 

14 & 15 Viet. c. 99, B. 17, F ; seven years. 


20 & 21 Viet. c. 77, s. 28, F ; life. 

24 & 25 Viet. c. 98, s. 27, F ; Hcvr.i years. 
„ „ 8. 28, F ; „ 


» » 8. 29, F ; 

>> »» 8. 30, F ; 

„ „ s. 32, F ; 

24 & 25 Viet. . 98, s. 12. 

35 & 36 Viet. ^ . 44, s. 12. 


life. 

five years. 


31 & 32 Viet. c. 37, s. 4, F. 
45 & 46 Viet. c. 9, s. 3. 


51 & 52 Viet. c. 43, s. 180. 

52 & 53 Viet. c. 10, a. 8. 

24 & 25 Viet. c. 98, s. 34, F. 
.53 k 54 Viet. e. .5, s. 147. 

24 k 25 Viet. c. 98, s. 36, F. 


East India Bonds 
India Stock Certificates 
„ Debentures 
Colonial Stock Transfers 


Coix)NiES AND India. 

. 24 k 25 Viet. c. 98, s. 7, F ; life. 
j25 & 26 Viet. c. 7, s. 14, F. 

• 126 & 27 Viet. e. 73, ss. 13-15. 

. 37 & 38 Viet. c. 3, s. 13. 

(24 & 25 Viet. c.. 98, s. 2, F ; life. 

• 140 & 41 Viet. c. 59, s. 21. 

Municipal Affairs. 


London County Council Stock . 

Local Loans, Debentures, etc. 
Boroughs 


[24 & 25 Viet. c. 98, s. 1. 

'32 & 33 Viet. c. 102, ss. 19, 21, F. 
38 & 39 Vi^it. c. 83, s. 32. 

45 & 46 Viet. c. 50, s. 235. 


Legal and Mercantile Documents. 


Bank Notes . . . 

Bills of Exchange and Cheques, and Bankers’] 
Orders j 

Deeds and Bonds .... 
Orders or Receipts for Moi.sy or Goods 
Debentures ' , 

Share Warrants, Coupons, etc. . 

Wills, and the like • • • 


24 & 26 Viet. c. 98, ss. 12-19, F ; life. 

„ „ ss. 22, 24, 25 F. 

46 & 47 Viet. c. 55, s. 17. 

24 & 26 Viet. c. 98, s. 20, F ; life. 

24 k 25 Viet. c. 98, ss. 23, 24, F. 

24 & 25 Viet. c. 98, s. 26, F ; fourteen years. 
30 & 31 Viet. c. 131, 88. 34, 36, F. 

24 & 25 Viet. c. 98, s. 21, F ; life. 


Professions and Callinos. , 

Beerhouse Certificates . . . . 32 & 33 Viet. c. 27, s. 11, M ; summ. proc. 

Chimney-Sweepers’ Certificates . . . 38 & 39 Viet. c. 70, s. 19, M ; „ 

Coal Mines Certificates . . . 50 & 51 Viet. c. 58, s. 32, M. 

I^ntiats’ Registration . * . 41 & 42 Viet. c. 33, ss. 34, 35. 
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Explosives ; Licences and other Documents 

under the Act 

Factories and Workshops Certificates 

Oas ; Stamps on Meters . . . . 

Hackney Carriages ; Licences or Tickets . 

Hawkers’ Certin^tes 

Hops ; False Marking 

Linen ; Counterfeit Stamps 

Medical Practitioners’ Diplomas, etc. . 
Merchandise Marks .... 
Merchant Shipping ; Fund 

„ Various . 

Pawnbrokers’ Certificates . 

Pedlars’ Certificates . 

Plate, Stamps on .... 

Sale of Food and Drugs ; Certificates or 

Warranties 

Servants’ Characters .... 

Slave Trade ; Documents relating to Slave 

Laws 

Solicitors ; Punishment for Practising after 
Conviction of Forgery . 

Weights and Measures, Forged anc 
Counterfeit Stamps on 


38 & 39 Viet. c. 17, s. 81, M. 

41 & 42 Viet c. 16, 88. 70, 85, M. ; summ. 
proc. 

22 & 23 Viet. c. 66, s. 14, M ; summ. proc 
6 & 7 Viet c. 86, s. 20, M. 

51 & 52 Viet. c. 33, s. 4, M ; summ. proc 
29 & 30 Viet. c. 37. 

17 Geo. II. c. 30, ss. 1, 2. 

18 Geo. II. c. 24, ss. 2-4. 

21 & 22 Viet. c. 90, s. 40. * • 

60 & 51 Viet c. 28. 

14 & 15 Viet. c. 102, s. 55. 

59 & 60 Viet c. 60, ss. 66, 67, 104, 130, 154 
282, 664, 695 (4). 

36 & 36 Viet c. 93, s. 44, M ; summ. proc 
34 & 35 Viet c. 96, s. 12. 

03 Geo. III. c. 52, s. 14. 

(7 & 8 Viet. c. 22, s. 2, F ; fourteen years. 

38 & 39 Viet. c. 63, s. 27, M. 

32 Geo. III. e. 56. 

5 Geo. IV. c. 113, s. 10, F ; {purteen yeiirs. 
12 Geo. I. c. 29, s. 4. * 

41 A 42 Viet. c. 49, s. 32. 


Public Eegisters. 


Aliens . 

Copyright ; Stationers’ Hall, False Entries . 
„ Fraudulent Infringements 

Land ; Registers of Deeds .... 

Declaration of Title ; Documents and Cer- 
tificates 


6 & 7 Will. IV. c. 11, ss. 9, 10. 

6 & 6 Viet. c. 46, 8. 12 M. 

25 & 26 Viet. c. 68, s. 7, M. ; summ. proc. 

24 & 25 Viet. c. 98, s. 3L F ; fourteen years. 

25 & 26 Viet. c. 53. ^ 

26 & 26 Viet. c. 67, s. 45, F ; life. 

38 & 39 Viet t. 87, ss. 99, 100, 101, 102, 
103, 113 (5). 


Nominees to Government Annuities . . 10 Geo. iv. c. 24, s. 41, F ; cap. 

„ to Navy Enlistment . . . 2 & 3 Will. iv. c. 24, s. 3, F. 

Non-parochial Registers . . . . 3 & 4 Viet. c. 92, s. 8. 

Burial Register Books . . . . 20 & 21 Viet c. 81, s. 5, F. 

Births,^ Deaths, Marriages, Baptisms, andf 21 & 22 Viet c. 25, s. 3. 

Burials > 24 & 25 Viet c. 98, ss. 36, 37. 

Patents, False Entries as to . . . 46 & 47 Viet. c. 57, s. 93, M. 


It is quite impossible withiu the limits of this article to deal with all the 
case law on the subject of forgery. These decisions are elaborately enumer- 
ated in Archbold (21st ed.), 648-702, and Russell on Crimes, 6th ed., vol. ii. 
pp. 564, 766, 904, and turn in very many instances on the question whether 
the description of the document alleged to be forged, etc., or its character 
as proved, bring it within the statutory definition of the particular form 
"of forgery alleged. 

The empirical methods of the English lawgiver are further illustrated 
by comparison of the offences which he has created with False Pretences, 
falsification of accounts (see Accounts and Febjuby). 

The use of forged documents to obtain property involves a false 
pretence by words or conduct; - tendering them in evidence usually involves 
perjury; ^hile falsification of accounts, so far as it consists in making false 
entries, niaturally falls within any non-legal definition of forgery, and it 
Jn re Arton^'Pio. 2, [1896] Q. B. be correct, is so treated in French law. 

Besides the actual forgery or uttering of documents and seals, there are 
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ill the Act of W61 provisions for punisliing the preparation or possession of 
j^per plates and materials for forging Exchequer bills and the like, bank 
iuotes, or foreign bills or securities (24 & 25 Viet. c. 98, ss. 9, 10, 11, 14-20), 
and for the seizure and confiscation of such paper, etc. (s. 46). Sec. 45 
defines the meaning of ‘‘ criminal possession,” and the burden of proof as to 
the innocence of his possession appears to fall on the accused. 

It is also a felony, with intent to defraud, to demand, receive, or 
obtain directly or through another, or to attempt to receive, etc., any 
property by virtue of an instrument known to be forged, or by a probate of 
a forged will, or by letters of administration obtained by^ perjury (24 & 
25 Viet. c. 98, s. 38). This enactment has a wider effect than the clauses 
of the Act defining forgeries, and extends to forgery at common law ; and 
the word “instrument” has been held to include telegrams (E, v. Riley, 
[1896] 1 Q. B. 309).' b v y 

Constituent Elements of Forgery.— Fox the practical purposes of the 

administration of the Criminal law a writing is said to be for^^d 

(1) where the whole of it is deliberately, and without the authority of the 
person from whom it purports to emanate, fabricated for use as a genuine 
writing ; or (2) when a writing, authentic in its original form, is deliber- 
ately so altq;red without the authority of the maker of the writing or of the 
law, where Jhe alteration if valid would change the legal efiect of the 
writing ; (3) when a writing is deliberately signed with a name which the 
signatory is not authorised to write, or the name of a fictitious person 
alleged to exist, or of a person intended to be mistaken for the person who 
wrote the signature, or of a person intended to be personated by him (see 
Steph. Dig. Or. Law, 5th ed., 323). 

This last rule does not apply in a case where a man has adopted a 
fictitious name as his own; but only where the fictitious name cloaks a 
false pretence (sae Steph. Dig. Or. Law, 5th ed., p. 327). 

It does not matter whether the falsification is of the whole document, or 
of a date, or name, or figure, or clause, provided that it is inserted deliberately, 
and would have a material effect on the liability or obligation created if the 
writing were really what the falsification makes it apx)ear to be (R. v. Ritson, 
1869, L R. 1 C. C. R. 200 ; E. v. Riley, [1896] 1 Q. B. 309). 

For a writing to be forged, the alteration must be effected by the 
accused or at his procurement, whether by a guilty or innocent agefit ; but 
it is not forgery to induce another by a fraud on him to execute a document 
(E. V. Collins, 1843, 2 Moo. & R. 461). 

This offence is punished by sec. 90 of the Larceny Act, 1861. 

A writing is said to be uttered when it is shown to any person, put into 
circulation, offered, disposed of, or put off, with knowledge that it is forged 
{R. V. Ion, 2 Den. C. C. 475). 

Uttering is closely related to obtaining property by False Pretences, 
and where it involves allegation of identity with the alleged signatory of the 
document, amounts to Personation. • 

Following Blackstone’s definition, copied from Hawkins, that forgery is 
the fraudulent making or alteration of a writing to the prejudice of another 
man’s right (4? Com. 247), intent to defraud is construed as intent to deprive 
another of some right or property, i.e. to commit a specific wrong. It is 
distinct from mer^lntent to deceive. 

Forgery of a letter as a practical joke, while ft might, in certain events, 
create a cause of action ( Wilkinson v, Downton, [1897] 1 Q. B. 57), is not a 
forgery ^or which a criminal remedy could be pursued (see E. v. Hodgson, 
1856, Dears. & B. 0. C. 3), except on a statute in which the gist of the 
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offence is a general intent to deceive, or in which “intent*" to defraud” is 
not an element of the offence. 

Form of Indictment — The form usual for an indictment for forgery at 
common law is given in Archbold, Cr, FI, 21st ed., 689, 

Indictments for statutory forgeries must contain the operative words of 
the statute {R, v. Brewer, 1834, 6 Car. & P. 363, and see 7 Geo. iv. c. 34, s. 21 ). 
Where an intent to defraud is an element in the definition of the offence, it 
• may be stated and proved generally (24 & 25 Viet. c. 98, s. 44), except where 
a particular intent is specified in the statute {e.g, 29 & 30 Vipt. c. 25, s. 15^. 

It is enough to describe a forged instrument {i,e. writing) by its usual 
name or designation without otnerwise describing it or its value, or setting 
out a copy or facsimile, and similar provision is made as to indictments for 
engraving, etc., or possessing the materials for forgery (24 & 25 Viet. c. 98 
ss. 43, 44). 

Court of Trial. — Courts of Quarter Sessions had not any jurisdiction to try 
forgery at common law, and this incapacity has been continued by 5 & 6 
Viet. c. 38. 

Venue. — ^All charges of offences against the Act of 1861, or of forging or 
altering, or of uttering, etc., forged documents contrary to the common law 
or any other statute, may be tried in any county or place iu which the 
accused is apprehended or in custody; and the same ruie applies to 
accessories or abettors (24 & 25 Viet. c. 98, s. 41), and offences mentioned 
in the Act of 1861, committed within the admiralty jurisdiction (s. 50). A 
similar provision is made as to forgeries punishable under the Commissioners 
of Oaths Act, 1889 (52 Viet. c. 10, s. 9). It is not necessary to state in the 
indictment that the accused was apprehended, or is in custody in the county 
of trial {R. v. James, 1836, 7 Car. & P. 553 ; R. v. Smythies, 1850, 19 
L. J. M. C. 31). 

Questions of some difficulty arise as to documents forged in one country 
and uttered in another through the post, or by innocent agents, or where 
the forged document is negotiated in one country and presented for pay- 
ment in another. As between England and Ireland this is regulated by 

24 & 25 Viet. c. 98, s. 40, as to offences within the Act of 1861. 

Punishment — ^The punishment of common law forgery is by imprison- 
ment or fine at discretion, and formerly also by pillory. 

The punishment of each statutory forgery depends on the statute which 
creates it, as in the case of forgeries (1) made subject by any Act to the 
punishments of the Act of 1562, or (2) to capital punishment (1) on 24 & 

25 Viet. c. 98, s. 47, and (2) on 7 Will. iv. and 1 Viet. c. 84, s. 1, and 24 & 
25 Viet. c. 98, 8. 48, as modified by 54 & 55 Viet. c. 69, s, 1. 

Accessories before the fact to forgeries under the Act of 1861 are punish- 
able as principal offenders ; accessories after the fact by imprisonment not 
exceeding two years with or without hard labour (24 & 25 Viet. c. 98, s. 49) ; 
while accessories to other statutory forgeries are dealt with under 24 & 25 
••Viet. c. 95, which also provides for the mode of trial, etc., of all accessories. 
See Abettor ; Accessory. 

Power is given to Courts of justice to impound forged documents which 
are tendered in evidence (8 & 9 Viet, o, 113, s. 4 ; 14 & 16 Vfet. c. 99, s. 17 ; 
18 & 19 Viet. c. 42, s. 5). A similar power is given to pawnbrokers to whom 
a forged pawn-ticket is presented (36 & 36 Viet. c. 93s*s. 49). When the 
documents®are impounded in the High Court access to them is obtainable 
under Order 42, rr. 33 A, B (see Annual Practice, 1898, p. 806). 

OivU Remedies . — The Act 1 Hen. v. c.' 3 gave a civil remedy to 
persons injured by forged deeds. But independently of the statute, a 
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r’^person so^ injured, whether by being deprived of a right or by parting with 
property in it, is entitled to recover damages or the property parted with. 

Where the forged document is fraudulently and successfully used out of 
Court an action for deceit will lie. It seems no longer to be subject to be 
delayed or defeated because the forger has not been prosecuted (Bullen and 
I^ke, Free, Pi., 5th ed., 978). But where the payee acted in good faith 
the payer cannot recover the sum paid (Price v. Nml, 1762, 3 Burr. 1355 ; 
London and River Plate Bank v. Liverpool Bank, [1896] 1 Q. B. 7). Where a 
forged document is put in evidence in or made the ground of action, and its 
falsity is proved either incidentally in the trial or on a issue raised in 
the pleadings, e.g, von cst factum, the party against whom it is tendered 
succeeds pro tanto, and the document may be impounded by the Court 
(vide arUe), Where it is in existence but not in circulation, a person who 
may be prejudiced by its user is entitled to sue for its delivery up for 
cancellation, or if it is negotiable its negotiation may be restrained by 
injunction {Esdaile v. La Nauze, 1835, 1 Y. & C. 394). People wV. • pay on 
the authority of a forged document cannot charge the person on whose 
aqcount the payment is made with the amount paid, and their only remedy 
is against the recipient {Bank of Ireland v. Evans' Charities, 1855, 5 H. L. 
389; Bankmof England v. Vagliano, [1891] App. Cas. 107; Clutton v. 
Attenhoroughf\1^9*J^ -A.pp. Cas. 90 ; Scholfield v. Lord Londcsiorough, [1896] 
App. Cas. 514 ; and see Beven, Negligence, 2nd ed., 1492). 

In other words, a person who holds funds or property for another 
cannot justify parting with them on the faith of a forged document, and 
may be sued for a declaration of liability or accountability in the case of 
funds in his hand as agent, or in trover or conversion as to property the 
subject of bailment ; while in the case of parting with the possession of land 
on forged deeds', the true owner, apart from any remedy against the default- 
ing agent or mandatory, can retake possession peaceably or sue on ejectment 
(see Chalmers, Bills of Exchange, 5th ed., 72, 206, 258). 

These rules apply even to negotiable instruments (see 45 & 46 Viet. c. 61, 
8. 24; Beven, Negligence, 2nd ed., 1550). But bankers are protected by sec. 
60 of the Bills of Exchange Act, 1882, as to forged indorsements on a 
cheque, but not as to forged signatures of a diltwer (Beven, Negligevoe, 2nd 
ed., 1522). 

The protection does not extend to bills domiciled at the bank, nor 
unless the payment is made in good faith and in the ordinary course of 
business. In Young v. Orote, 1827, 4 Bing. 253, was propounded the 
doctrine that a person by whose negligence a forgery has been rendered 
possible was estopped from claiming indemnity in respect of his property 
parted with by another person on the forged document. The exact nature 
and correctness of this decision has been the subject of much discussion 
and criticism {vide Beven, pp. 1575-1600) ; but the authority of the case is 
greatly impaired if not destroyed by Scholfield v. Lord Londes^orough, 
[1896] App, Cas. 514, 532, where the law lords were of opinion that it was 
not negligence not to foresee or provide against tlie commission of a 
crime. 

[Authorities!— 3 Co. Inst. 169; 2 Hale, P. C. 682; Hawk., P. C., bk. i. 
c. 51 ; Foster, Crowv^ Law, 2nd ed., 116 ; Pollock and Maitland, Hist. Evg. 
Law, vol. ii. pp. 5tf3, 538 ; 2 East, P. C. 840-10Q3 ; Gi-eaves, Cnm. Law 
Comolidation Acts ; Pike, Hist. Crime, vol. i. pp. 209-276 ; il pp. 339-541 ; 
Burn, 30th ed., vol. ii. pp. 625-082; Steph. Hiff. Or. Law, 5th ed., 
321-350; 3 Sfeph. Hist. Or. Law, 180; Euseell on Crimes, 6th ed., voL il 
pp. 460, 564-769, 899-958 ; Archbold, Or. PI, 21st ed., 641-701 ; Maj ne, 
vot. V. 30 
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Ind, Gr, Law, 1896, p. 749. And as to the civil aspects of forgery, Chalmers,'^ 
Bills of Excharige^ 5th ed., 72, 206, 258 ; Beveii, Negligeince, 2nd ed.] 


Form. — The term “form” is used in law in contradistinction to 
“ substance.” Illustrations of its chief uses will be found in the articles 
Abatement; Abatement, Pleas in; Aid by Verdict; Amendment in 
Criminal Proceedings; Amendment of Pleadings; Contra formam 
statuti; Defect cured by Verdict; Demurrer; Dilators' Plea. Set 
also In accordance with the Form ; In the Form. 


Formal. — See Form. As to formal defects in bankruptcy petition, 
see vol. i. p. 491. See further, Stroud, Jud. Diet, s.v, “ Formal.” 


Former Titles and Incumbrances.— As to covenants 
indemnifying against these, see Platt on Go'cenants, 332, 333. 


Fornication (Lat. fomix\ CJ). Gk. ^opvr!) is volantary sexual 
intercourse between persons who are not husband and wife (see Mirror 
of Justice, 7 Seld. Soc. Publ. 29). Where one of them is married, such 
incontinence is usually termed Adultery. 

1. It would seem that in early times common law Courts, and, in 
particular. Courts leet, had jurisdiction over fornication, and could impose 
wites or fines known as the leyer-wite on offenders of either sex, and the 
child-wite if a bastard was born (see 1247,2 Seld. Soc. Publ. 12; 1278, 
ibid, 92 ; and 1560, 5 Seld. Soc. Publ. 87 ; 2 Co. Inst *488). The juris- 
diction was concurrent with that of the Ecclesiastical Courts, and till the 
Statute GircwnispecU Agatis (13 Edw. i. st. 4) tlie common law Courts 
used to interfere by prohibition with the canonical jurisdiction. The civil 
jurisdiction has fallen into utter disuse, though fornication is always 
described as “ unlawful,” as it is, but not criminal {Hayes v. Stephenson, 1861, 
25 J. fP. 329), though there is some old authority to the effect that it is 
indictable if open, i.e. notorious and grossly scandalous (see 1 Bishop, Amc'i\ 
Grim. Lavj, s. 501). And it is now punished only if committed in a public 
place (see Indecency), or with girls under sixteen (see Eape, etc.; see also 
Brothel; Prostitute). 

2. By the Ecclesiastical Courts it was and is punishable as a sin pro 
salute animoe ( Wheatley y. Fowler, 1767, 2 Lee Consist. 376 ; Canons of 1603, 
No. 109). Since 1787 (27 Geo. iii. c. 44) ecclesiastical suits for incontinence 
must be instituted within eight months of the offence, and may not be 
brought or continued if the parties have lawfully married. The decree ot 
the Ecclesiastical Court may be enforced by the High Court by imprison- 
ment (53 Geo. III. c. 127 ; Steph. Dig. Grim. Law, 5th ed., p. 132). 

Incontinence by the clergy is cognisable imder the Clergy Discipline Acts, 
1840 (3 & 4 Viet. c. 86) and 1892 (55 & 66 Viet. c. 32, ss. 1 (l) (6), 2), whicli 
appear to exclude the jurisdiction of any but the stata]jtory Courts in cases 
to which they apply. ^ 

3. Neither party to voluntary but illicit sexual intercourse has any c 
remedy lor injury caused thereby {Hegarty v. Shine, 1878, 14^ Cox C. C. J A, 
145). See Bastardy ; Seduction. 

4. Under the customs of certain ancient towns harlots were liable o 
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(1312, 5 Seld. Soc. PubL 59) and London. Certain 
oases of to kind were until 1891 (54 & 56 Viet. o. 61) material in oases of 
T <ianiage could not be proved (Gailway v. MarskaU, 

1854, 23 L. J. Ex. 78). And under custom of certain manors a vridow 
forfeited her free bench for unchastity (see 2 Seld. Soc. Publ. 162\ 

^ [AirfAoriftes.— 2 Phill. Heel, law, 2nd ed., p. 841 ; Bum, Justice', 30th ed., 
tit. “ Lewdnesa ] 


t • 

ForthVI/'i'tha — It is pointed out by Stroud, Jud. DictyS,v, “ Forth- 
with,” that this term means (1) “ forthwitli on the application of the party 
entitled to have the act done,” in cases of ministerial acts and acts 
demandable ex debito justitice (take as a typical case, Costar v. ITethcrinyton, 
1859, 28 L. J. M. C. 198); (2) “ immediately,” in cases of judicial acts 
(see jB. V. Fra7icis, Ca. t. Hard. 115) ; (3) “with all reasonable celerity,” in 
contracts and ordinary transactions of life (see Burgess v. Boctvh nr, 1845, 
7 Man. & G. 494). For further illustrations, see Stroud, ad ioc. 


FortifiC&tionS. — Before the reign of William iii., when the 
modern system of appropriating supplies granted by l*arliament to fortihea- 
tions, and other works, for the defence of the realm, came into use, certain 
ancient fortresses at the moutlis of the principal rivers, and at various 
points of the coast, had been erected and maintained by the Crown, in 
virtue of its prerogative, and they belonged to it as its own estate and as 
part of the hereditary possessions of the Crown. Various military tenures 
provided the necessary costs of maintenance, rei)air, and defence upon 
invasion of the kingdom. These ancient fortresses and lands are now 
vested in the Secretary of State for War, and if they are sold the ])roceeds 
are paid to the Office of Woods and Forests, and this has been done in 
recent years. The lands and fortifications acquired under the various 
special Fortification Acts from the 7th Anne to 55 Geo. iii. c. 123, for 
compulsorily acquiring lands for the erection of fortifications at public 
cost, and under the Defence Acts {q.v,) which superseded them, are held by 
the Secretary of State for War in trust for the Crown, in whom the 
Constitution vests the defence of the nation; and tliey form part of the 
general system of the administration of the army and military forces under 
his control. There still, however, remain two of the old military governor- 
ships as relics of the ancient system — that of the Tower of London and the 
Lord Warden of the Cinque Ports {q.v,). The governors of fortresses in 
former times used to man them from the Trained Bands, and thus the 
Constable of the Tower is the Commander-in-Chief of the Trained Bands 
of the Tower Hamlets acting under the 37 Geo. iii. c. 25, and the Lord 
Warden the Commander-in-Chief of all the Trained Bands within his , 
jurisdiction, acting under the patent of his appointment, which is recognised 
in all the militia statuses (see Militia). The militia, and not tlie soldiers 
of the standing army, were the constitutional force for garrisoning the 
fortresses, and *when troops have been stationed in the Tower it has been 
under an old-establiehed rule that it must be by the order of the Secretary 
of State, and not upon orders from any military olliccr. By the Colonial 
Fortifications Act, 1877 (40 & 41 Viet. c. 23), power is given to the Queen 
hy Order in Council to vest the fortifications, works, buildings, and mnds 
which had previously been vested in the sovereign, the Secretary of State 
for War, or some other officer, such as the Commanding Royal Engineer, 
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in the governor of the colony, for such estate and interest, afld under such 
cdnditions as may be specified in the order. By the third section India 
is excluded from the definition of “ colony,” which otherwise includes all 
parts of Her Majesty’s dominions situate outside the United Kingdom, the 
Channel Islands, and Isle of Man. In most of the self-governing colonies 
the barracks and fortifications, with the land belonging to them, have been 
vacated by the Imperial troops, and the arms and munitions of war in 
actual use handed over to the colonial authorities ; but this had been done 
before the Act of 1877 above mentioned. p • 

The Official Secrets Act, 1889 (52 & 53 Viet. c. 52), making it felony 
or misdemeanour to wrongfully obtain or disclose information relating to 
places belonging to Her Majesty, includes, inter alia, fortresses (see article 
Official Secrets). 

For the military offence of shamefully abandoning or delivering up any 
garrison, etc., by any governor or commanding officer, and for compelling 
or inducing such an act, see sec. 4 of Army Act, 1881 (44 & 45 Viet. c. 58). 
By sec. 23 of the same Act every person subject to military law who 
{inter alia) lays any duty upon, or takes any fee or advantage, in respect 
of, or is in any way interested in, the sale of provisions or merchandise 
brought into any garrison, etc., in which he has any command or autliority, 
is liable, on conviction by court-martial, to imprisonment with or without 
hard labour for not exceeding two years, or such other punishment as 
provided by sec. 44 of the Act. 

[Authorities . — Clode, Military Fm'ces of the Crown; St. Bl. vol. ii. 
pp. 505, 506 ; Anson, Lavj and Custom of the Constitution, 2nd ed., pp. 376, 
388 ; Manual Military Law, War Office, 1894.] 


Fortune Telling.— By an Act of 1736 (9 Gteo. ii. c. 5) the 
former penalties of the common and statute law for the offence of witch- 
craft were abolished (see Witchcraft). By sec. 4 it was made a mis- 
demeanour, punishable on indictment or inforniation by twelve months’ 
imprisonment, to undertake to tell fortunes or to pretend, from skill in 
any occult or crafty science, where lost or stolen goods could be found. The 
offender can also be required to give sureties for good behaviour, and 
imprisoned further until they are given. Until 1837 (7 Will. iv. and 
1 Viet. c. 23) the offender might be put in the pillory. 

Prosecutions under this Act are never instituted, since under sec. 4 
of the Vagrancy Act, 1824 (5 Geo. iv. c. 83), every person is summarily 
punishable as a rogue and a vagabond who pretends or proposes to tell 
fortunes, or uses any subtle craft, means, or device, by palmistry or otherwise, 
to deceive and impose. As to the procedure under this Act, see Vagabonu. 
This enactment has been applied to astrologers (Penny v. Hanson, 1886, 
18 Q. B. D. 478), and to spiritualists, who profess ability to commune with 
^the dead (Monch v. Hilton, 1877, 2 Ex. D. 268 ; R. v. Middlesex Justices, 
1877, 2 Q. B. D. 616 ; and see B. v. Krampa, 1896, 60 J. P. 347). 

Forwardlns^ Agent.— This is a person wljo sliips goods from 
England for foreign or English merchants, and his confractual rights ami 
liabilities tire governed bjf the ordinary law of agency (see PEiNCiPAli ani' 
Agent). Thus if the contract of shipment does not show that it is entered ni t'> 
on behalf of a principal, the person making it is liable under iC, whether tlm 
principal is also liable or not {Lidgett v, Perrin, 1862, 2 F. & F. 763, wbein 
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agreement to ship was made by agents, and they were held liable 
though the bills of lading were made out in the name of the principal), 
while if the contract is made by a person expressly as agent he is not 
liable under it (Rohinsoti v. Lcnnard, 1855, 24 L. J. Q. I’>. 275). Theie is, 
however, a presumption that, where a contract is made by a person in 
England on behalf of a foreign principal, the agent does not pledge his 
principal’s credit, but is personally liable (Armstrong v. Stohs, 1872, L E. 
7 Q. B. 598 ; Elhinger v. Clay, 1873, 8 Ch. D. 313, Blackburn J.), unless he 
makes the cohtrary very clear {Green v. Kopke, 1856, 18 C. B. 549, “ as agent 
and on behalf of principals ” ; and so Deslandcs v. Gregory, 1860, 30 L. J. Q. B. 
36). A forwarding agent, as he may be personally liable on a contract, so 
may be also personally entitled under it, and c^ii enforce it (Joscidi v. Knox, 
1813, 3 Camp. 320, agents shipping goods in their own names under a bill 
of lading and paying the freight on them); though if the consignee of the 
goods is to pay the freight and the goods are shipped to his order he only 
can sue {Brown v. Hodgson, 1809, 2 Camx). 36). 

With regard to the right of stopping in transitn {(j.v.) goods delivered 
by the seller to an agent of the biiyer, wlio is charged with forwarding them 
to him, the general rule established by the decisions is, that, if tlie buyer 
gives no nbtification to the seller of \vliat will he the destination of the 
goods after tliey reach the hands of the forwarding agent, tlie transit is at 
an end and the seller’s right to stop them is lost {Merchant Banking Co, v. 
Phmnix Bessemer Steel Co., 1877, 5 Cli. D. 205; Kendall v. Marshall, 
Stevens, & Co., 1883, 11 Q. B. D. 356); while, on the other hand, where the 
further destination of the goods after they reach the forwar(ling agent’s 
hands is notified by the buyer to the seller, .whether in the contract or 
otherwise, the transit continues (Coates v. Railton, 1827, 6 Barn. & Cress. 
422; Nicholls \.^Le Feuvre, 1835, 2 Bing. N. C. 81; Bodger v. Comptoir 
d'Escompte de Paris, 1869, L. E. 2 P. C. 393 ; Ex parte Watson, 1877, 5 CL D. 
35; Bethell v. Clark, 1888, 20 Q. B. I). 615; Lyons v. Hoffmeng, 1890, 15 
App. Cas. 391). Where, liowever, the buyer notifies to the seller a further 
destination for the goods than the forwarding agent (the “ destination ” of 
goods meaning “ a particular person at a ])articular place,” Brett, M. li.. 
Ex parte Miles, 1885, 15 Q. B. D. 39, 44), but he docs not give the forward^ 
ing agent instructions what destination to forward them to, the ^transit 
ends when they are delivered to the forwarding agent’s hands ; for “ the 
goods have so far got to the end of their journey that they wait for new 
orders from the purchaser to put them again in motion, to communicate to 
them another substantive destination, and without such orders they would 
remain stationary” (Lord Ellenborough, Di^n v. Baldwen, 1804, 5 East, 
175 ; 7 E. E. 681 ; so Ex parte Miles, above). 


FOSSlISa — This term usually applies only to metallic minerals, but . 
may include stones dug and quarried {Bosse v. Wainman, 1845, 15 L J. 
Ex. 67 ; 2 Ex. Eep. 800). A grant by a man of all his lands includes all his 
mines of metal and other fossils (Black, ii. Com. 18; and see Sheph. Touch. 
90). 


Fouling Stream.— See Stream. 
Found.— See Intoxicating Liquors { Offenses ). 
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Foundation of Charity, etc.— As to meaning of the 
terms “ foundation ” and “ founder in this sense, see St. Leonard' a 
Trustees v. Charity Commissioners, 1884, 10 App. Cas. .‘>04 ; and see article 
Charities, vol. ii. at pp. 464, 465, and passim- 


Found Committing'. — This expression is used in enactments 
giving power to arrest without warrant, c.g. as to indictable offences in the 
night (14 & 15 Viet. c. 19, s. 11 ; and cp. 24 & 25 Viet. e. 100, s. 66); 
as to offences under the Larceny Act, 1861 (24 & 25 Viet. c. 96, s. 103), or 
the Malicious Damage Act, 1861 (c. 97, s. 61), or the Coinage Offences Act, 
1861 (c. 99, s. 31); and see Arrest. 

The meaning of the expression has from time to time come into con- 
troversy in actions for false imprisonment, in which the defendant set up 
the statute as an answer to the action. In Downing v. Capel, 1867, L. 11 
2 C. P. 461, and Griffiths v. Taylor, 1877, 2 C. P. D. 194, it appears, for the 
purposes of giving a right to notice of action, to have been regarded as 
meaning “ found under such circumstances as to give cause for reasonable 
and bond fide belief that the offence was being committed.” But Notice 
OF Action is now abolished, and these cases do not warrant the conclusion 
that the arrest can be justified unless the person arrested^ was caught 
fiagrante delicio. 


Founded on. — As to when an action is “ founded on ” contract or 
tort (for the class of cases in which this distinction is important, see article 
County Courts, vol. iii. at p. 535), see Bryant v. Herbert, 1878, 3 C. P. 1). 
389 ; Stroud, s.v. “ Founded on ” ; and Turner v. Stallih'oss^ W. N. [97] 167. 


Founder.— See Foundation. 

Foundling Hospitals.- See Hosiutals. 

t 

Foundry. — See Factoeibs and Woekshops. 


Fountains. — ^The supply of water for fountains, whether public or 
private, is not supply for a domestic purpose (Water Works Clauses Act, 
1863, 26 & 27 Viet. c. 93, s. 12). Local authorities, except in London, 
have not any general statutory authority to set up or pay for the water of 
^ public (^pnking fountains, whether for the use of men or animals. Such 
fountains are usually set up by private generosity only. See Deinking 
Fountains. 

Abstraction of the fittings appears to be punishable und^ sec. 31 of the 
Larceny Act, 1861 (24 & 26 Viet, a 96), modified by sec. 1 of the Penal 
Servitude Act, 1891 (54 & 66 Viet. c. 69). Malicious ipjury to a fountain 
is punishable under secs. ^1, 52 of the Malicious Damage Act, 1861 (24 « 
25 Viet c.*97), or, if it be a work of art, by sec. 39. 


Four Day Orders.— ^e Oedees. 
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FOX; FOX-HUNTING 

i^ur Seas. — These are (1) the Atlantic, including the Irish Sea 
tod St. George’s Channel; (2) the North Sea; (3) the German Ocean; 
(4) the Ei^lish Channel. “Within the four seas ” quatnor Tmria) 
xneans “'vrithin the kingdom of England and the dominions of the same 
kingdom ” (Co. Lit 1078). See further, Absence beyond Seas; Fobeign 
Waters; Territorial Waters. 


• F. O* ■ — These letters stand for “first o])ou water,” and are used 

in charter-parties with reference to the ports in the ^Itic to mean 
“ immediately after the ice breaks up.” 


FOWlSy DomCStiCf are valuable property, and the subject of 
larceny. If they stray on to the land of others they may be distrained 
(Digress, Damage Feasanty, but may not be killed. If they are, th:- person 
killing them is liable civilly, but not criminally, unless the killing is 
clearly malicious or accompanied by cruelty (Smith v. WiUiams, 1892, 
56 J. P. 840 ; 9 T. L. E. 9). Their owner appears to be liable civilly 
for any dstfnage which they do. 

A by-law imposing a penalty on persons whose fowls strayed on a 
public pleasure ground has been held ultra vires (Torquay Local Board 
v. Briddle, 1882, 47 J. P. 183 ; and see Birds). 


Fowls of Warren are those birds which the grantee of the 
franchise of free warren acquires the exclusive right to preserve, take, and 
keep as his own qualified property, and to prevent others from killing or 
taking, within Sie local limits of the franchise, whether on liis own lands or 
those of others. They include pheasants and partridges (l)ut not grouse), and 
it is said herons, mallards, woodcock, quails, and rails (Co, Lit 233 a ; 
Barrington's case, 1610, 8 Co. Kep. 136 &, 138 h ; Duke of Devonshire v. 
LodgSy 1827, 7 Barn. & Cress. 36; see Warry, Game Laws, 15 ; Oke, Game 
Laws, 4th ed. by Bund, 25). 


Fox; Fox-Hunting*. — The fox as a wild animal is not the 
subject of larceny at common law. When actually killed or reduced into 
possession, it becomes the property of the captor, liut it is not clear 
whether if tame and in confinement it falls within sec. 21 of the Larceny 
Act, 1861. There is old authority that if a tame fox escapes, the former 
possessor is not liable for the damage which it does ; but it seems incon- 
sistent with the modern decisions as to liability for damage by noxious 
animals kept for private amusement or profit (Beven, Negligence, 2nd ed., 
609) ; and on the principle of Farrer v. Nelson, 1885, 15 Q. B.*p. 258, iiT 
would seem that people who import foxes into a district for hunting would 
be liable for their depredations on the lands of adjoining occupiers. 

Any per^n is entitled to pursue and kill a fox on his own land, subject 
to the unwritten law of hunting counties, which visits with social ostracism 
those who kill foS^es by traps or guns. The Game Act, 1831, exempts from 
its penalties persons who trespass in fresh puAuit of a fox al^foady started 
upon other land. 

At comlnon law it was said (1 2 Will. iv. c. 32) that a fox being a 

noxious wild beast might lawfully be pursued and killed on the land of 
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others {Gundry v. Feltham, 1796, 1 T. K, 334; 1 E. R. 215 ; J^ll v. Walker, 
1806, Peake Add. Cas. 234; Beven, Negligence, 2nd ed., 630 n 5). But the 
right did not extend to the digging the land of others to unearth them 
(Cro. (2), 321). And sec. 46 of the Act of 1831 specially saves the common 
law rights of the owner of land in respect of trespass in pursuit of wild 
animals ; and while under sec. 52 of the Malicious Damage Act, 1861, 
criminal proceedings cannot be taken for any actual damage not wilful or 
malicious committed in hunting, since 1809 it may be taken as settled 
that a master of hounds and those who follow hounds cannot juatify in civil < 
proceedings any trespass during fox-hunting, and that the master of the 
hounds is liable for the trespass of his servants and friends with his 
hounds {Hume v. OldoAre, 1816, 1 Stark. N. P. 351 ; 18 B. R 779 ; Beam v. 
Clayton, 1817, 7 Tauii. 489 ; 18 E. R. 553 ; Baker v. Berkeley, 1827, 3 Car. & 
P. 33), and cannot justify entry or assault with a view to prevent his 
eviction from lands which he has entered in pursuit of a fox without express 
or tacit licence from the occupier. Individual members of the hunt are, of 
course, only liable for their own treapasaeB (Baget v. Birkheck, 1863, 3 F. & F. 
683, 68671), and the master is not liable when members of the hunt trespass 
on lands off which he has warned them {Baker v. Berkeley, uhi aujyra). 

[Authorities, — Beven on Negligence, 2nd ed., 609, 629, 650; Warry, 
Game Laws, 51, 82 ; Oke, Game Laws, 4th ed. by Bund, 117, 132i] 


Fox’s Libel Act (32 Geo. iii. c. 60). — This Act is one of many 
instances which prove the value and importance of purely adjective law. 
It is an Act dealing solely with one point of procedure, and a somewhat 
minute point ; but the consequences of its enactment have been enormous. 
It was, moreover, “ only declaratory of the common law ’’ (per Brett, L.J., 
1880, 6 C. P. D. at p. 539). It merely “put prosecutions fbr libel on the 
same footing as other criminal cases ” (per Parke, B., 1840, 6 Mee. & W. at 
p. 108). But it established the freedom of the press ift England. 

The common law had clearly defined the relative provinces of judge 
and jury in all proceedings for libel. It is for the judge to direct the jury 
what in law a libel is ; and then it is for the jury to decide, in accordance 
with that direction, whether the particular publication before them is or is 
not a libfel. This was the rule originally both in civil and criminal cases. But 
in the days of George iii. a serious innovation was made, which created much 
bitterness against the judges. Lord Mansfield, C.J., held repeatedly that 
in a criminal case the only questions for the jury to decide were the 
fact of publication and the meaning of the w^ords ; and that whether the 
words were libellous or not was a question of law for the Court to decide 
(see JS. V. Dr, Sheibeare, 1758 ; B, v. Woodfall, 1770, 5 Burr. 2661 ; and B. v. 
The Dean of St, Asaph, 1784, 3 T. R 428-432 71). The rule in civil cases 
j*emained unchanged. In 1793 Mr. Fox brought in a bill to remedy this 
IBlbuse and restore the former practice; Mr. Pitt supported him, and the 
measure passed. It “ declares and enacts ” that in all criminal proceedings 
for libel where the defendant has pleaded not guilty, the jurors may give 
a general verdict on the whole matter, and shall not be required to find the 
defendant guilty merely on poof of publication, and^ of the meaning 
ascribed to the words in the indictment or information (s. 1). Or the 
jury may in their discretWn find a special verdict as in other criminal 
cases (s. 3). It is BtUl the duty of the judge to direct the jury on all 
questions of law as in other criminal cases (s. 2), and he may, if he think 
lit, state his opinion of the document before him. But the question, libel 



« 

FRANCHISE 473 

• 

tft no Ubel, m civil and criminal cases alike, must ultimately be decided by 
the who are thus constituted “ the true guardians of the liberty of the 
press (per Fitzgerald, J., in R v. , Sullivan, 1868, 11 Cox C. C. at p. 52) 
As to the respective functions of judge and jury generally, see article 


F« P« A« These letters stand for “free from particular average,” 
tand are usually found in “ slips ” for policies of marine insurance. They 
denote that the underwriter is not to be liable for any loss or damage to the 
subject of insurance which does not amount to an absolute or constructive 
total loss, or any loss or damage incurred by the subject of insurance for the 
safety of the common adventure. The words “ free from average ” are found 
in the memorandum of the ordinary Lloyds* policy, and have the same 
meaning ; and with re^rd to the memorandum articles the underwriter 
exempts himself from liability to make good losses under a certain ’;t rcent- 
age, unless general, or the ship is stranded (sunk or burnt). Tl lias been 
held that under such a warranty (as it is called) distinct and separate average 
losses occurring during the same voyage can be added together so as to 
ascertain whether the aggregate loss exceeds the percentage, but not such 
losses as ocour during more than one voyage {Stewart v. Merchants M. L C., 
1885, 16 Q. B. D. 619). See Aveiiage; Marine Insurance. 


Fraction of a Day.— See Day; Time. 


Frame Breaking.— See Malicious Damage. 


Franchise.— The term franchise is defined by Blackstone (2 Black. 
Com. 37), following older authorities, as a royal privilege or branch of the 
king’s prerogative in the hands of a subject. It is also said to be synony- 
mous with the term Liberty, though the latter is usually applied to the 
class of franchises conferring immunities of jurisdiction. Franchisejp are of 
various kinds, but have certain features in common. They are all in theory 
derived from a royal grant, but may in some cases be prescribed for 
{Co. Liu. 114 a; 2 Inst. 281; Williams, Rights of Common and other 
Prescrvptive Rights, p. 2 ; Cruise, Digest, vol. iii. p. 266). A franchise 
must be granted to certain persons; see, however, Goodman v. Mayor of 
Saltash, 1882, 7 App. Cas. 633. A new franchise must not be granted to 
the prejudice of an existing one, and this was formerly guarded against by 
a preliminary inquiry Ad quod damnum {q.v.). When a franchise imposes a 
charge upon the subject, as of taking toll, it must have a reasonable com- ^ 
mencement, that is to say must be founded on a good consideration {Mayor 
of Nottingham v. Lambert, 1738, Willes, 107) ; and the amount payable must 
not be out of all proportion to the services rendered (Stat. Westm. 1; 

3 Edw. I, c. Si ; 2 Inst. 219). “ The king is bound by his own and his 
ancestors* grants, apd cannot therefore by his mere prerogative take away 
vested immunities* and privileges ** (Chitty*s Prerogative, 132). A franchise 
Diay be forfeited for misuser or abuser or disuser (Cruise, Digest, vol. iii. 
p. 267). A scire fcoAas {eq.v^ to repeal the grant is the proper remedy for 
the abuse of* lawful franchises, a qvjo warranto {q.v.) ioi unlawful usurpa- 
tions* Franchises may, of course, be abolished by Act of Parliament, and 
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the question often arises whether the effect of the Act is merely to regulate 
an old franchise, or to abolish it and create a new right (see the Manchester 
Corporation v. Lyons^ 1882, 22 Ch. D. 287 ; v. Homer, 1884, 14 

Q. B. D. 245 ; Taylor v. Mayor and Corporation of Windsor, 1897, 14 
T. L. R. 23). 

Much of the learning connected with franchises is now obsolete, but an 
excellent account of their origin will be found in Pollock and Maitland’s 
History of English Law. In mediaeval times they were a network of 
immunities spre^id over the face of the country, conferring exemptions on« 
the tenants on the Crown lands, or the lords of particular franchises, or 
particular boroughs, from the county government with the sheriff at its 
head, and even in many cases from the King’s Court itself. The highest 
franchise of all was that of a county palatine, which conveyed a delegation 
of almost the entire sovereignty. Such were Chester and Durham, the 
Duchy of Lancaster, and in earlier times Pembroke and Hexhamshire. 
The Earls of Chester and Bishops of Durham had their own baronial 
councils, and the counties had no representatives in Parliament until the 
reign of Henry viii. and Charles ii. respectively. They had their own 
Courts where civil and criminal justice was administered in the name of 
the earl or bishop. They were opened to the justices of assize and officers 
of the King’s Court by 27 Hen. viii. c. 24, and 32 Hen, viif. c. 20 ; but 
Lancaster and Durham had Courts of Common Pleas of their own until 
within the last few years, and have still Courts of Chancery. The Isle of 
Ely was not technically a county palatine, but the franchises of the bishop 
were scarcely less extensive. They included the administration of civil 
and criminal justice, until 6 & 7 Will. iv. c. 87, which deprived the bishop 
of his secular jurisdiction, but still left the Isle in many respects outside the 
county of Cambridge, an arrangement perpetuated in the Local Government 
Act, 1888, constituting it an administrative county. ^ 

Another franchise is that of holding pleas and trying causes, or the more 
extensive franchise of conusance of pleas, which gave*che exclusive right to 
try causes arising in the jurisdiction. Such right must, however, be claimed 
in each case by the bailiff of the Court. The Crown could not establish 
such a Court of equity, or delegate the power to appoint a judge. The 
Municipal Corporations Act, 1835 (5 & 6 Will. iv. c. 76, ss. 107, 108), 
abolished the chartered criminal and Admiralty jurisdictions in boroughs, 
but sec. 118 continued the Courts of Record by charter or custom for the 
trial of civil actions, and provided for making rules to regulate their 
practice. See also the Borough and Local Courts of Record Act, 1872 
(35 & 36 Viet. c. 86), and the provisions of the Municipal Corporations 
Act, 1882 (45 & 46 Viet. c. 50, ss. 175-189). 

The return of writs was a widely granted franchise under which the 
sheriff is excluded and bound to send writs for execution either to the 
lord or bailiff of the franchise. The sheriff’s execution of the writ is not 
' void, but* renders him liable to an action at the hands of the owner of the 
franchise. As to the non-omittas clause, and for inforrtiation on this subject, 
see Churchill on Sheriffs. Liberties of this kind have been annexed to 
adjoining or surrounding counties for police purposes by 2 ^ 3 Viet. c. 93, 
and 3 & 4 Viet. c. 8 ; and provision has been made for uniting them to such 
counties by 13 & 14 Viet. c. 105, They are merged in* such counties for 
administrative purposes by the Local Government Act, 1888 (61 & 52 Viet. 
C. 41, s. 48). . 

Another franchise was the right to appoint a coroner, sudh as was heJu 
to pass under the words aitachiamenta de pladtis coronoe in Jewisen v. 
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1842,' 6 St. ^ri. N. S. 1. There is a reservation as to franchise coroners 
in the Coroners Act, 1887 (50 & 51 Viet. c. 71, s. 30). 

The lowest and most widely diffused jurisdictional franchise was that 
of view of frankpledge, now represented by Court Leet, for the present- 
ment of petty offences. (See Court Baron and Court Leet.) 

The grant of a corporation with a common seal and perpetual succession 
is another franchise. Almost the whole constitution of the mediaeval towns 
was made up of franchise; in addition to those already mentioned, they 
obtained right to elect a mayor and aldermen, tc» lew murage for mending 
their walls, pavage for paving the streets, to take tolls for holding fairs 
and markets, and to be free from such tolls themselves elsewhere, and to 
make by-laws, and many other privileges. (See Borough.) Some cities 
were constituted counties of themselves, such as Bristol and Gloucester, 
and the city of London was a county by prescription. As to the franchises 
of fairs and markets, see the Beport of the Royal Commission on Market 
Tolls in 1888. 

Full information on the franchises connected with renl property, 
of forest, chase, park, free warren, manor, court leet, wreck, estrays, treasure 
trove, royal fish, free fishery, a hundred, holding fairs and markets, and 
taking tells will be found in Cruise, Digcd, vol. iii. And see generally 
Chitty’s F^erogatim] Viner, Comyns; and 1 Stephen, Commentaries, 635. 
See also Forest, Law of; Warren; Manor; Court IUron and Court 
Leet; Wreck; Estrays; Treasure Trove; Fish, Royal; Fishbrtks; 
Hundred; Markets and Fairs; Tolls.] 
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INTEODUCTOEY. 

General.^ — The term ‘‘franchise,” in its electoral sense, denotes both the 
right of voting at elections and the qualifications upon which that right is 
based. In this article it is proposed to set forth, as briefly as possible, an 
account of the existing law relating to the parliamentary franchise, i,e, the 
right of voting at the elections for the return of members t!b serve in 
Parliament, and the various qualifications upon which such right is based. 

The present law relating to the subject of the parliamentary franchise 
is to be found in several statutes dating from the year 1429, and in 
the numerous judicial decisions upon the construction of their various 
provisions. The more important of the enactments constituting the present 
law upon the subject are the Statute 8 Hen. vi. c. 7 ; the Eepresentatioii 
of the People Act, 1832, 2 & 3 Will. iv. c. 45, commonly known as the 
Eeform Act, 1832 ; the Eepresentation of the People Act, 18^, 30 & 31 Viet, 
c. 102 ; and the Eepresentation of the People Act, 1884, 48 & 49 Viet. c. 3. 

History of the Franchise. — It is not within the^scope of this article 
to give any detailed historical account of the franchise ; for information as 
to the history of the parliamentary franchise in counties and boroughs 
reference must be made to the recognised authorities upon constitutional 
history, ^nd to the authorities mentioned at the end of this article. A 
brief historical view of the subject is, however, essential to the under- 
standing of the present law. The county franchise was originally vested in 
the persons who were entitled to attend the Sheriff's County Court, i.«. the 
freeholders of the county. A statute of 1406, 7 Hen. iv. c. 15, required 
elections to be held in the full County Court (sec County Courts), and the 
returii to be made by indenture. The first enactment of importance affect- 
ing and regulating’ the county franchise was the Statute 8 Hen. vi. c. 7, 
which restrictjjd th^ right of voting at county elections to resident free- 
holders possesse4 freehold land or tenements of the annual value of at 
Teast forty^shfllings. 

The county franchise remained practically unaltered from 1429 until 
1832. The Eepr^^tation of the People Act, 1832, left the qncient forty 
shilling freeboid qualification unchanged, but extended the franchise to 
persons not in occupation, having freeholds of the anmigil value of £10; 
to holders of lemd of copyhold or any other tenure for life or lives 
or for any estate of the annual value of £10 ; to leaseholders 

for the uhexpir^ residue of any term originally created for npt less thair 
sixty years .of tte annual value of £10, or of any term originally created 
for not less than twenty years of the annual value j £60; and to 
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r )n8 occi^ying as tenants who were bond fide liable to a rental of £60. 

Bepresentation of the People Act, 1867, extended the county franchise 
tp persons in occupation as owners or tenants of lands or tenements of the 
rateable value of £12, and reduced the qualifying value for the franchises 
under the Act of 1832, in respect of freeholds without occupation, lands of 
copyhold and other tenure, and leaseholds for sixty years, to £6. The Act 
of 1867 first introduced the qualifications of rating and payment of rates as 
incidents of the county franchise. 

I The Itepresentation of the People Act, 1884, did not afiect the property 
qualifi^tions for the county franchise, but reduced the £12 occupation 
franchise to £10, thus assimilating it to the occupation franchise as existing 
in boroughs, extended the existing household and lodger franchise in 
boroughs to counties, and gave the county (as well as the borough) 
franchise to persons inhabiting dwelling-houses by virtue of any office, 
service, or employment. 

The early history of the borough franchise is involved in obscuriiy, and 
many different theories have been advanced with regard to it. Tl«c riglit of 
voting at borough elections appears to have been variously vested in 
different boroughs, either in the freemen of the borough, the holders of 
tenementfii,in burgage tenure, the hou8eholdei*s contrilmting to scot and lot, 
i.e, local rates, or in the corporation or members of the corporation of 
the borough. The franchise in the various boroughs was, in fact, regulated 
by local usage, charters, resolutions of the House of Commons, and some- 
times by special Acts of Parliament. The Representation of the PeoiJe 
Act, 1832, first placed the borough franchise on a uniform statutory basis by 
creating an occupation franchise in owners and tenants who occupied 
houses or other buildings of the annual value of £10, subject to certain 
conditions as to rating, payment of rates, and residence. Certain of the 
ancient borough franchises were reserved, some merely temporarily, and 
others permanently. The Representation of the People Act, 1867, consider- 
ably extended the •borough franchise by the creation of a household 
franchise, by which every inhabitant occupier as owner or tenant of any 
dwelling-house within the borough is, subject to certain conditions as to 
residence, rating, and payment of rates, entitled to vote. The same Act 
also introduced a lodger franchise, giving the riglit to vote to all lodgers 
who have occupied and resided for a year in lodgings of the unfftrnished 
value of £10. The Parliamentary and Municijial Registration Act, 1878 
(41 & 42 Viet. c. 26), by definition effected a further extension of this 
franchise. Lastly, the Representation of the People Act, 1884, as is 
mentioned above, made the household and lodger franchise uniforjji in 
counties and boroughs, assimilated the occupation franchise in counties and 
boroughs, and introduced the service franchise in counties and boroughs. 

The franchises conferred by the Representation of the People Act, 1867, 
were, by sec. 66 of that Act, declared to be in addition to, and not in sub- 
stitution for, any existing franchises. The franchises introducAi by the** 
Representation of the People Act, 1884, were, on the other hand, declared to 
be in substitution for those conferred by the enactments repealed by that 
Act. It majf be said, therefore, that the Act of 1884 is the basis of the 
present law, that statute having effected a wide extension of the franchise, 
and having repeerfed and embodied some (though by no means all) of the 
provisions of the earlier Acts, Many of the provisions of the earlier Acts, 
including those of 1429, 1832, and 1867, are, indeed, still in force, and have 
to be read into the Act of 1884. Owing to the gradual legislative extension 
of the franchise at various periods, but more especially to the method of 
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legislation adopted, the statute law upon the subject is involved in com- 
plexity. A statute consolidating the existing enactments, and incorporating 
the results of the minute judicial interpretation to which their various 
clauses have been subjected in the very numerous cases that have been 
before the Courts, would be of considerable utility in lending perspicuity 
to the subject. 

The qualifications upon which at the present time the right to vote is 
based are, in short, ownership, occupation, and residence. Formerly, as we have 
seen, the qualifications for the county franchise differed to a Jarge extent • 
from those for the borough franchise. The tendency of modern legislation 
appears to have been to assimilate the qualifications giving the right to 
vote in counties and boroughs. Such assimilation, however, is by no means 
complete, and in this article it will be convenient to consider the county 
and borough franchises separately. 

Bbgistration. — By the effect of modern legislation, registration is in 
all cases a condition precedent to the exercise of the parliamentary franchise. 
No one is entitled to vote at any election unless his name is duly registered 
upon the list of voters for the county or borough in respect of which the 
election is held. For information as to the law relating to the registration 
of electors, see the article. Eegistration. • 

The Ballot Act, 1872 (35 & 36 Viet. c. 33, s. 7), provides that a person 
shall not be entitled to vote unless his name is on the register of voters f(jr 
the time being in force, and that every person whose name is on such 
register shall be entitled to demand and receive a ballot paper and to vote 
(see Ballot). This, however, as is expressly provided (see s. 7), does not 
entitle any person to vote who is prohibited from voting by any statute or 
by the common law of Parliament. Before considering in detail the i)rO“ 
prietary and other qualifications and conditions which are requisite to confer 
the right of voting, it is well, therefore, to enumerate the virious classes of 
persons who are legally incapacitated for its exercise. 

, PEESONS DISQUALIFIED FOE THE FiUnCHISE. 

There are certain j)ersons who, by reason of disqualification, either by 
the common law or by statute, attaching to themselves personally or as 
members of a class, are precluded from being registered as electors and from 
exercisidg the parliamentary franchise for which in other respects they 
may be qualified. Thus the Eepresentation of the People Acts of 1832 
and 1867 in creating new franchises expressly limit them to male persons 
of full age and not subject to any legal incapacity (see ss. 19, 20, and 27 of 
the ^ct of 1832 ; ss. 3, 4, 5, and 6 of the Act of 1867). And the liepre- 
sent&tion of the People Act, 1884, in creating new qualifications for the 
franchise in no case confers any right to be registered as a voter or to vote 
on any person who is subject to any legal incapacity (see Eepresentation of 
the People Act, 1884, s. 10). 

• Aliens. — Aliens, ie, persons who are not British subjects, are at common 

law under a disqualification for voting at parliamentary elections (see 
Westminster^ 1698, 12 .Com. Journ. 367; Middlesex, 1804, 2 Peck. 118). 
As to who are aliens, what constitutes British nationality, aifd as to how 
persons may become naturalised British subjects, see^AxiEN; Denizen; 
Nationality ; Naturalisation. * 

WoMEN.^Women are Ify reason of sex disqualified at common law for 
voting at parliamentary elections (see 4 Inst. 5; Chorlton v. Lings, 1868, L F* 

4 C. P. 374; see also the judgments in Beresford Hope v. Xo^ Sandhi rsh 
1889, 23 Q. B. 1). 79 ; and the article Women). 
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Persons under the age of twenty-one years are incapacitated 
for voting by common law (see Tavutock, 1691, 10 Com. Journ. 576), and 
also by statute (7 & 8 Will. in. c. 25, s. 7). 

Insane Persons. — Idiots and lunatics are under an incapacity at 
common law (see BedfordshiTc ^ 1785, 2 Lud. 567) \ but the vote of a lunatic 
during a lucid interval may be good {Bridgewater, 1805, 1 Peck. 108). See 
Idiot; Lunacy. 

Felons.— Persons convicted of treason or felony for which they are 
# under sentence of death, penal servitude, or imprisonment with hard 
labour or exceeding twelve months, are incapable of exercising any franchise 
until they have suffered the punishment to which they have been sentenced 
or such other punishment as by competent authority may be substituted 
for it, or have received a free pardon (Forfeiture Act, 1870, 33 & 34 Viet, 
c. 23, s. 1). 

Corporations. — The members of a corporation aggregate, whether it be 
an ecclesiastical, eleemosynary, or civil corporation, are not entitled vote 
in respect of the property of the corporation (see Middlesex. case, 
1804, 2 Peck. 113; Wingfield's case, 1804, ihid, 113; Heath v. Hainies, 
1857, 3 C. B. N. S. 389 ; Bulmer v. Norris, 1864, 9 C. B. N. S. 19 ; Acland 
V. Lewis, 1864, ihid. 32 ; Dnrant v. Kennett, 1869, L. \l 5 C. P. 202 ; Harris 
V. Phillips, 1 Q. B. 267). See Corporation. 

Peers. — The parliamentary franchise is restricted to commoners. Peers 
of Parliament are disqualified for voting (see 2 lust. 29 ; Winchester, 1690, 
10 Com. Journ. 447; 4 ibid, 2, 15; Madden, 1699, 13 Com. Journ. 64; 57 
Com. Journ. 34; ibid. 376 ; Bari Beauchamp v. The Overseers of Madrcsfield, 
1872, L. R. 8 C. P. 245 ; Lord Rendlesham v. Haward, 1873, L. R. 9 C. P. 
252). 

Persons Guilty of Corrupt and Illegal ruAcncEs. — Any person 
convicted upoiP indictment of any corruj)t practice is incapacitated for 
seven years from tlie date of conviction from being registered as a voter 
and from voting at any parliamentary election (Corrupt and Illegal 
Practices Prevention Act, 1883,46 & 47 Viet. c. 51, ss. 4 and 6 (3) ; see also 
Public Bodies Corrupt Practices Act, 1889, 52 & 53 Viet. c. 69, s. 2 {d)). 
And any person convicted upon indictment of any illegal practice is in- 
capacitated for five years from the date of conviction from being registered 
as an elector or from voting at any parliamentary election within thi county 
or borough in which the illegal practice was committed (Corrupt and Illegal 
Practices Prevention Act, 1883, s. 10). See Corrupt Practices ; Illegal 
Practices. As to similar disqualifications consequent upon the report pf 
an Election Court upon the trial of an election petition, see ibid. ss. 11, 19, 
and 23. See also Corrupt Practices ; Election Commissioners ; Election 
Petition ; Illegal Practices ; Relief. 

Persons Employed at Elections. — Persons retained or employed for 
reward by or on behalf of a candidate for the purposes of an election as agent, 
clerk, messenger, or in any other employment may not vote at sudh election,* 
and if proved to have voted their votes will be struck off on a scrutiny (see 
Ballot Act, 1872, 35 & 36 Viet. c. 33, s. 25 ; see also Scrutiot). A 
Returning Officer at an election may not vote except to give a casting vote 
(see Ballot Act, 1872, s. 2; see also Casting Vote; Returning Officer). 
A candidate, however, is under no such disability (see Haruneh, 1808, 1 
Peck. 383). As to voting by the police at elections, see the^ Police Dis- 
abilities Removal Act, 1887, 50 & 51 Viet. c. 9, and the Police Disabilities 
Eemoval Aet, 1893, 56 & 57 Viet. c. 6). _ 

Persons receiving Parochial Relief or Alms. — ^The receipt oi 
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parochial relief or alms was at common law a disqualificati<Jb as afil^ting 
the independence, of a voter. It is now provided by statute that no one 
is entitled to be registered in any year as a voter for any city or borough 
who, within twelve calendar months previous to the 16th July in such 
year, has received parochial relief or other alms which by the law of 
Parliament disqualify (Bepresentation of the People Act, 1832, s. 36- 
Parliamentary and Municipal Eegistration Act, 1878, s. 7^. This dis- 
qualification of persons in receipt of parochial relief from being registered 
as voters for a borough is applied to counties by the Eepresentation of the^ 
People Act, 1867, s. 40. As to the disqualification for voting by receipt 
of alms, see Smith v. Hall, 1863, 15 C. B. N. S. 485; Harrison v. Casrter 
1876, 2 C. P. D. 26 ; Edward v. Lloyd, 1887, 20 Q. B. 1). 302 ; Daniels y. 
Allard, 1887, 1 Fox Eeg. 70 ; Dix v. KerU, 1890, tWrf. 186 ; Cowen v. Tomi 
Clerk of Kingston-upon-Hull, [1897] 1 Q. B. 273; 1 Fox Eeg. 96). 

Certain classes of medical relief, however, are by statute made exceptions 
to the rule that parochial relief will disqualify (see the Vaccination Act, 
1867,30 & 31 Viet. c. 84, s. 26 ; the Medical Belief Disqualification Eemoval 
Act, 1885, 48 & 49 Viet. c. 46 ; the Public Health (London) Act, 1891, 54 
& 56 Viet. c. 76, s. 80 (4)). 

COUNTY FEANCHISE. 

Pbesent Qualifications. — The county franchise at the present time 
is based upon qualifications either of (1) ownership of freehold, copyhold, or 
leasehold property of a certain value : or (2) occupation, under which head is 
included the £50 rental franchise, the £10 occupation franchise, and the 
household and lodger franchise. 

(1) The Ownership Franchise. — freeholds. — A person is entitled to 
be registered as a parliamentary elector, and when registered to vote, who is 
beneficially entitled at law or in equity to (1) a freehold estate of inheritance 
in lands or tenements of the clear yearly value of forty shillings ; or (2) a 
freehold estate for life or lives in lands or tenements of the clear yearly 
value of £5, or if he is in actual and Iona fide occupation or if the lands and 
tenements came to him by marriage, marriage settlement, devise, or pro- 
motion to any benefice or any office, of the clear yearly value of forty 
shiUingd^ 

The clear annual value of the estate must be over and above all rents 
and charges payable out of or in respect of the same. 

He must also have been in actual possession or receipt of the rents and 
profits to his own use for six calendar months next previous to the 15th 
July in the year in which he is registered, unless the property was acquired 
by him within that period by descent, succession, marriage, marriage 
settlement, devise, or promotion to any office or benefice. 

See 8 Hen. vi. c. 7; the Eepresentetion of the People Act, 1832, ss. 18, 
^23, and- 29; the Parliamentary Voters Eegistration Act, 1843, 6 & 7 Viet, 
c. 18, s. 74 ; and the Eepresentation of the People Act, 1884, s. 4. 

As to the meaning and nature of freehold tenure and as to the various 
classy of freehold interests, see Freehold, and the article EstIteb. 

Clear Yearly Value . — ^As to the mode of ascertaining the clear yearly 
value of a freehold, see Bedfm'dshirc, Blackwell* s case, 1785, 2 Lud. 448: 
Astbm^y v. Henderson, 1854,* 15 C, B. 251 ; as to the deduction of rates and 
taxes in ascertaining such value, see the Parliamentary Elections Act, 
1744, 18 Geo. ii. c. 18, s. 6; the Parliamentary Elections AcJt, 1745, 1“ 
Geo. IT. c 28, s. 5 ; Eepresentation of the People Act, 1832, s. 21. 
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^H^nUcharg^, "So person is entitled to be registered as a voter in respect 
of the ownership of any rent-charge except the owner of the whole tithe 
rent-charge of a rectory, vicarage, chapelry, or benefice to which an appor- 
tionment of tithe rent-charge has been made in respect of any portion of 
tithes (Representation of the Teople Act, 1884, a. 4 (1); the rights of 
persons registered at the date of the passing of the Act are not, however, 
affected by this provision, see ibid. s. 10). 

Mi^tgages , — No mortgagee of lands or tenements is entitled to vote in 
jpounties or jporoughs by reason of his mortgage unless he is in actual 
possession or in receipt of the rents and profits, but the mortgagor in actual 
possession or in receipt of the rents and profits is (entitled to vote notwith- 
standing the mortgage (Parliamentary Voters Registration Act, 1843, s. 74). 

Trusts, — A trustee of any lands or tenements has not, in any case, a right 
to vote by reason of his trust estate therein, but the cestui-quedrust in 
actual possession or in receipt of the rents and profits thereof may vote for 
the same notwithstanding the trust (ibid,). 

Equitable Freeholds. — As to what is a sufficient equitable es^ite in free- 
holds to confer a vote, see Simpson v. Wilkinson, 1844, 7 Man. & G. 50 ; 
Ba/xter v. Brown, 1845, ibid. 198 ; Bnlmer v. A^orris, 1860, 9 C. B. N. S. 19 ; 
Freeman v^ Oainsford, 1861, 11 C. B. N. S. 68; Steele v. Bosworth, 1864, 
18 C. B. N. 22 ; Boberts v. Fercival, 1864, ibid. 36 ; Freeman v. Gainsford, 
1865, ibid. 185; Simey v. Marshall, 1872, L. R. 8 C. P. 269; Watson v. 
Black, 1885, 16 Q. B. D. 270 ; Marris v. Fhillips, [1891] 1 Q. B. 267. 

Fraudulent Conveyances. — As to the effect of fraudulent conveyances of 
freeholds for the purpose of creating votes, see Faggot Vote. 

Joint Oivners. — Where two or more persons are owners as joint-tenants 
or tenants in common, one only of them is entitled to be registered as a 
voter, and when registered to vote at an election. But where such owners 
have derived tlteir interest by descent, succession, marriage, marriage 
settlement, or will, or where they occupy the land or tenement, and are 
bond fide engaged as partners carrying on trade or business thereon, each of 
them whose interest is sufficient to confer on him a qualification as a voter 
is entitled to be registered as a voter in respect of such ownership, and 
when registered to vote at an election (Representation of the People Act, 
1884, 8. 4 (2)). The value of the interest of each such owner where not 
otherwise legally defined is to be ascertained by the division of thfe total 
value of the land or tenement equally among the whole of such owners 
(jbid.). These provisions as to joint owners apply to copyholds and lease- 
holds as well as to freeholds. 

COPYHOLDS, ETC. — A person is entitled to be registered as a parliamentary 
elector, and when registered to vote, who is beneficially entitled at law or 
in equity to an estate for life or lives or any larger estate in lands or tene- 
ments of copyhold or any other customary tenure of the clear yearly 
value of £5 over and above all rents and charges payable out of or in respect 
of the same (see the Representation of the People Act, 1867, s. 5). * 

He must have been in actual possession or receipt of the rents and 
profits to his own use tor six calendar months next previously to the 15th 
of July in th8 year in which he is registered, unless the property was 
acquired by hinn within that period by descent, succession, marri^e, 
marriage settlement, devise, or promotion to any benefice or any office 
(see the Representation of the People Act, 1832* s. 26 ; Representation of 

the People Act, 1867, s. 6). . i. ^ i. ^ 

No one is^however, entitled to vote for a county in respect of tenements 
of copyhold or other customary tenure situate in a borough which would 

VOL. V, 
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confer a vote for the borough (see Bepresentation of the People Act, 1832, 
B. 25 ; Bepresentation of the People Act, 1867, s. 59). 

Ab to the nature of copyhold and other customary tenures, see Ancient 
Demesne; Copyhold; Customary Freehold. 

LEASEHOLDS. — ^A person is entitled to be registered as a parliamentary 
elector, and when registered to vote, who, on the 15th July in the year in 
which he is registered, is entitled either at law or in equity as lessee, sub- 
lessee (see Chorlton v. T/ie Overseers of Stretfordy 1871, L. B. 7 C. P. 198), 
or assignee to, and if as sub-lessee or assignee of any underlease, has been# 
in actual occupation of, any lands or tenements of freehold or of any other 
tenur^ either (1) for the unexpired residue, whatever it may be, of any 
term originally created for a period of not less than sixty years, of the clear 
yearly value of not less than £5 over and above all rents and charges 
payable out of or in respect of the same ; or (2) for the unexpired residue, 
whatever it may be, of any term, originally created for a period of not less 
than twenty years, of the clear yearly value of £50 over and above all rents 
and charges payable out of or in respect of the same (see Bepresentation of 
the People Act, 1832, s. 20 ; Bepresentation of the People Act, 1867, ss. 5, 
56, and 59). He must also have been in actual possession or receipt of the 
rents and profits of such lands or tenements to his own use foj; the whole 
of the twelve calendar months next previous to the 15th of iJuly in the 
year in which he is registered, unless such lands or tenements came to 
him within such twelve months by descent, succession, marriage, marriage 
settlement, devise, or promotion to any benefice or to any office (see 
Bepresentation of the People Act, 1832, s. 26 ; Bepresentation of the People 
Act, 1867, ss. 56 and 59). 

No one, however, is entitled to vote for a county in respect of leasehold 
tenements situate in a borough which would confer a vote for the borough 
(see Bepresentation of the People Act, 1832, s. 25 ; Bepresentation of the 
People Act, 1867, s. 59 ; Chorlton v. Johnson^ Bunting’s case, 1868, L. E. 4 
C. P. 426 ; but see Webb v. The Overseers of Aston^ 1843, 5 Man. & G. 14). 

As to the nature of leasehold property, see Leasehold ; see also Sub- 
lease; Underlease. 

In order to constitute a qualification, the leasehold tenement must be 
such as is capable of actual occupation. A rent-charge, therefore, is not 
sufficient (see WarbuHon v. The Overseers of Derdm, 1870, L. B. 6 C. P. 267 ; 
see also Chorlton v. The Overseers of Stretford^ 1871, L. B. 7 C. P. at p. 200). 

(2) Occupation Franchise. — fifty pounds rental.^ — A person 
is entitled to be registered as a parliamentary elector in a county, 
and when registered to vote, who, on the 15th July in the year in which 
he is registered, is an occupier as tenant of some land or tenement for 
which he is bonA fide liable to a yearly rent of not less than £50 (see 
Bepresentation of the People Act, 1832, s. 20 ; Parliamentary and Municipal 
Begistration Act, 1878, s. 7 ; Begistration Act, 1885, s. 12). Such land or 
tenement must have been occupied by him for the whole of the twelve 
months immediately preceding 'the said 15th July (see Bepresentation of 
the People Act, 1832, s. 26; Parliamentary and Municipal Begistration 
Act, 1878, B. 7; Begistration Act, 1885, s. 12). And he must have been 
registered as an elector in respect of such occupatiolf in the register ot 
electors ift force during ^he year 1884 (Parliamentary Begistration Act, 
1843, s. 73 ; Bepresentation of the People Act, 1884, ss. 10, 12, and Schea. 

IL Part I). 

This qualification now only exists with regard ^ persons who were 
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* . • . 

re^tercd in respect of it at the date of the passing of the Bepresentatiou 
of the People Act, 1884. & v r 

TBN POUNDS OCCUPATION. — A person is entitled to be registered as a 
.parHamentary Rector in a county who, on the 15th July in the year in 
which he is registered, is, and during the whole twelve months immediately 
preceding that day has been, an occupier as owner or tenant of some land or 
tenement within the county of the clear yearly value of not less than £10 
(see Representation of the People Act, 1867, s. 6 ; Representation of the 
People Act^ 1884, ss. 5, 11, and 12). During such twelve months he or 
some other person must have been rated to all the poor-rates made in 
respect of such land or tenement, and all sums due in respect of sruph land 
or tenement on account of any jwjor-rate made and allowed during the 
twelve months immediately preceding the 5th of January in the year in 
which such person is registered must have been paid on or before the 
following 20th of July (see Representation of the People Act, 186^7, s. 6 ; 
Representation of the People Act, 1884, ss. 5, 11, and 12). 

But no one is entitled to vote for a county in respect of th occupation 
of any land or tenement situate in a borough (Representation of the People 
Act, 1884, 8. 6). ^ 

Joint Occupiers , — ^Where two or more persons jointly are such occupiers, 
and the clear yearly value of the land or tenement is such as to give £10 
or more for each occupier, two of such occupiers are entitled to be registered 
as electors ; but no more are entitled to be registered, unless they derived 
the property by descent, succession, marriage, marriage settlement, or 
devise, or unless they are hond fide engaged as partners carrying on any 
trade or business thereon, in any of which cases all may be registered if the 
clear yearly value is sufficient to give £1 0 for each occupier (see Representa- 
tion of the People Act, 1867, s. 27 ; Representation of the People Act, 1884, 
ss. 5, 11, and 1^. 

Successive Occupations , — Different premises occuj)ied in immediate 
succession by any person as owner or tenant during the said twelve 
months will have the same effect in qualifying him to vote as a con- 
tinued occupation of the same premises (see Representation of the 
People Act, 1867, s. 26; Representation of the People Act, 1884, ss. 5, 
11, and 12). ^ 

(3) Household and Lodger Franchise. — A uniform household 
franchise and a uniform lodger franchise were established in all counties, 
as well as in boroughs, by the Representation of the People Act, 1884. 
Previously under the Representation of the People Act, 1867, these 
franchises existed only in boroughs. Every person possessed of a house- 
hold qualification or a lodger qualification is, if the qualifying premises are 
situate in a county, entitled to be registered, and when registered to vote 
at an election for such county (Representation of the People Act, 1884, s. 2). 
No one, however, is entitled to be registered as a voter or to v^e at any 
election for a county in respect of the occupation of any dwelling-house, 
lodgings, lan(L or tenement situate in a borough {ihid, s. 6). 

“ A housenold qualification ” means, as resjiects England, the qualification 
enacted by the ^^presentation of the People Act, 1867, s. 3, and the 
enactments amenaing or affecting the same which are now extended to 
counties in England ; and “ a lodger qualification ” means the (flialification 
enacted as respects England by sec. 4 of the same Act, and the enactm«ats 
amending of affecting the same which now are extended to counties in 
England (Representation of the People Act, 1884, s. 7 (1) and (3)), 
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* * ’ ' 0 ' 
The household and lodger franchises will be more convefiiently con- 
sidered in detail under the head of the Bobough Fkanohise. 

BOEOUGH FEANCHISK 

Present Qualifications. — The borough franchise at the present time is 
based upon the following qualifications : — (1) The qualification as an occupier 
of lands or tenements of the clear yearly value of £10 ; (2) the qualifica- 
tion as a householder; (3) the qualification as a lodger; and (4) certain 
ancietot franchises which existed previously to, and are expressly reserved by, 
the Eepresentation of the People Act, 1832. 

(1) Ten Pounds Occupation Franchise. — ^A person is entitled to be regis- 
tered as a parliamentary voter in a borough, and when registered to vote, who, 
during the whole twelve months immediately preceding the 15th July in the 
year in which he is registered, has been an occupier as owner or tenant of some 
land or tenement within the borough of the clear yearly value of not less 
than £10, and who has resided in or within seven miles of the borough 
during six months immediately preceding the 15th July in the same year. 
He or some other person must, during the said twelve months, have been 
rated to all poor-rates made in respect of such land or tenement, aivi all sums 
due in respect of said land or tenement on account of any poo»-rate made 
and allowed during the twelve months immediately preceding the 5th 
January in the year in which such person is registered, or on account of 
any assessed taxes due before the said 5th January, must have been paid on 
or before the following 20th July (see the Eepresentation of the People Act, 
1832, s. 27; Parliamentary Elections Act, 1848, 11 & 12 Viet. c. 90; Poor 
Eate Assessment and Collection Act, 1869, 32 & 33 Viet. c. 41, s. 19 ; Parlia- 
mentary and Municipal Eegistration Act, 1878, ss. 7 and 14 ; Eepresentation 
of the People Act, 1884, ss. 5, 8, and 11). • 

As to what amounts to occupation, see Nunn v. Denton, 1844, 7 Man. & 6. 
66 ; Daniel v. Coulsting, 1845, ibid, 122 ; Downing v. Luckett, 1847, 5 C. B. 
40 ; Watson v. Cotton, 1847, ibid. 51 ; Joliffe v. Bice, 1848, 6 C. B. 1 ; Powell 
V. Farmer, 1865, 18 C. B. H. S. 169; Morish Harris, 1865, L. E. 1 C. P. 
155; Piercy v. Maclean, 1870, L. E. 5 C. P. 252. As to the principles 
upon wjiich the value of a tenement occupied by a person as tenant is to be 
ascertained, see Coogan v. Luckett, 1846, 2 C. B. 182 ; Colville v. Wood, 1S4Q, 
ibid, 210 ; see also B, v. Mayor of Kiddermimter, 1851, 20 L. J. Q. B>. 
281. 

Occupation of different Premises. — The premises in respect of the occupa- 
tion of which such person is entitled to be registered and to vote are not 
required to be the same premises, but may be different premises occupied in 
immediate succession by him during the twelve months immediately preced- 
ing the 15th July in the year in which he is registered, he having paid on 
or before the 20th July all the poor-rates and assessed taxes which previously 
to the 5tn of January in the same year have become payable from him in 
respect of all such premises so occupied by him in succession (see Eepre- 
sentation of the People Act, 1832, s. 28 ; Eepresentation of the People Act, 
1884, ss. 6 and 11). ^ 

Joint Occupiers, — ^Where the premises are jointly occupied by more persons 
than one as owners or tenets, each of such joint occupier?; is entitled to vote 
in the election for the city or borough in respect of the premises so jointly 
occupied, if the clear yearly value of the premises is of an amount which 
when divided by the number of such occupiers gives a sum of •not less than 
£10 for each such occupier, but not otherwise (see Eepresentation of the 
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People Act, 1^2, s. 29 ; Representation of the People Act, 1884, ss. 5 and 

^ Q- B- 109 : Burnside v. Chambers, 
100 ^' o 1891, 1 Fox Reg. 259; Mooney 

V. CMn^rs, 1894, 2 Ir. Rep. 374; BagUy v. Butelur, 1897, 14 T. L. R. 57) 

1 QAA jp n constitutes residence, see Whithorn v. T/mnas, 

iiJt’ 1* 0 1'- - ' 3 ; 2)ttmn< v. Carter, 

1873, 261 ; |br<f v Pyc 1873, Udd. 269 ; Ford v. Drew, 1879, 5 C. P. D. 

Bxeter, 1887, 20 Q. B. D. 300 ; Barlmo v. BmUh, 
loy^, 1 J»x -Keg. 293. See also the House Occupiers Disqualification 
Removal Act, 1878 41 & 42 Viet. c. 3 ; and the Electoral Disabilities 
Removal Act, 1891, 54 & 55 Viet. c. 11. 


(2) The Household Franchise. — A person is entitled to be registered as 
a parliamentary elector in a borough, and when registered to vote, who, on 
the 15th July in the year in which he is registered, is, and for the whole of 
the twelve months immediately preceding that day has been, an ioiiabitant 
occupier as owner or tenant of some dw'elling-house within the borough or 
of some part of a house within the borough separately occupied as a dwell- 
ing. He or someone else must during those twelve months have been rated 
to all poer-rates made in respect of the said dwelling-house, and all sums 
due in respect of the said dwelling-house on account of any poor-rate made 
and allowed during the twelve months immediately preceding the 5th 
J anuary in the year in which such person is to be registered must have been 
pjiid on or before the following 20th of July (see Kepresentation of the 
People Act, 1867, s. 3 ; Poor liate Assessment and Collection Act, 1869, 
s. 19; Parliamentary and Municipal Registration Act, 1878, ss. 5, 7, 
and 14). 

A person is entitled to be registered and to vote in respect of the house- 
hold qualification, notwithstanding that during a part of the qualifying 
period not exceeding four months in the whole, he has, by letting or other- 
wise, permitted the*qualifying premises to be occupied as a furnished house 
by some other person (House Occupiers Disqualification .Removal Act, 1878, 
8. 2 ; see also the Electoral Disabilities Removal Act, 1891). 

Occupation of different Premises . — Different premises ocempied in immediate 
succession by any person as owner or tenant during the twelve calendar 
months next previous to the 15th July in any year will have the s&me effect 
in qualifying such person for the vote as a continued occupation of the 
premises would have had (see Representation of the People Act, 1867, s. 26; 
see also Redistribution of Seats Act, 1885, 48 & 49 Viet. c. 23, ss. 10 and 17 ; 
Down V. SteeUy 1885, 55 L. J. Q. B. 36). 

Joint Occupiers . — ^No one is entitled to be registered as a voter in respect 
of the household qualification by reason of his being a joint occupier of any 
dwelling-house (Representation of the People Act, 1867, s. 3 ; see, however, 
Brewer v. M^Gowen, 1869, L. R. 5 C. P. 239 ; see also Torisli v.Love, 1894^ 
2 Ir. Rep. 372). But where an occupier is entitled to the sole and exclusive 
. use of any part of s house, that part is not deemed to be occupied other- 
wise than separately by reason only that the occupier is entitled to the 
joint use of some other part (see Parliamentary and Municipal Registration 
Act, 1878, s. 5). •And if the dwelling-house inhabited by joint occupiers is 
of sufficient value they may be entitled to be registered in respect of a ten 
pounds occupation qualification, though they cannot be registefed or ^te as 
inhabitant householders (sec Druitt v. Gossling^ 1888, 58 L. J. y. J5. 
109). * 

Service JVancAise.— When a man himself inhabits any dwelling-house by 
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virtue of any office, service, or employment, and the dwelling-liouse is not 
inhabited by any person under whom he serves in such office, service, or 
employment, he is deemed to be an inhabitant occupier of such dweUing- 
house as a tenant, and is therefore entitled to be registered as a voter in 
respect of the household franchise (see Representation of the People Act, 
1884, s. 3). This branch of the household qualification is usually known as 
the service franchise ; the decisions with regard to it are numerous, and it is 
impossible here to collect them, but reference should be made to Stribling 
V. ffcUse, 1885, 16 Q. B. D. 246; Atkinson v. Collard, lSS5f ibid, 254; 
Hasson v. Chambers, 1885, 18 L. R Ir. 68; Torish v. Clark, 1885, ibid. 285 ; 
SpUtal v. Brook, 1886, 1 Fox Eeg. 22 ; Alexander v. Burke, 1887, 22 L. E. Ir. 
443 ; Nicholson v. Yeoman, 1889, 24 Q. B. D. 145 ; Barnett v. Hickmott, 
[1895] 1 Q. B. 691 ; Clutterbuck v. Taylor, [1896] 1 Q. B. 395. 

(3) The Lodger Franchise. — A person is entitled to be registered as a 
voter in a borough, and when registered to vote, who has occupied separately 
as a lodger for the twelve months immediately preceding the 16th July in 
the year in which he is registered, lodgings, being part of one and the same 
dwelling-house within the borough, and being of a clear yearly value if let 
unfurnished of £10 or upwards, and has resided in sucli lodgings during 
such twelve months, and lias claimed to be registered as a voter (see Repre- 
sentation of the People Act, 1867, s. 4; Parliamentary and Municipal 
Registration Act, 1878, ss. 5 and 7). 

The peculiarity of the lodger franchise is that it is based upon the 
personal contractual relation subsisting between lodger and landlord, the 
lodger strictly having no right of property in the premises (see Ancketill v. 
Baylis, 1882, 10 Q. B. D. 587 ; see also Bradley v. Baylis, 1881, 8 Q. B. 1). 
195 ; Bennett v. Evans, 1892, 1 Fox Eeg. 291). * 

The term “lodgings” includes any apartments or plaife of residence, 
whether furnished or unfurnished, in a dwelling-house ; and the term 
“ dwelling-house ” includes any part of a house where tfiat part is separately 
occupied as a dwelling (see Parliamentary and Municipal Registration Act, 
1878, s. 5). 

Where an occupier is entitled to the sole and exclusive use of any part 
of a house, that part is not deemed to be occupied otherwise than separately 
by reasot only that the occupier is entitled to the joint use of some other 
part (iftirf.; see also Kelly v. Chambers, OilUland's case, 1890, 28 L. E. Ir. 
289 ; Oallagher v. Hay, i892, 32 L. R Ir. 166). 

Additional Lodgings, — Lodgings occupied by a person in any year 
or two successive years are not deemed to be different lodgings by reason 
only that in that year, or in either of those years, he has occupied some 
other rooms or place in addition to his original lodging (Parliamentary and 
Municipal Registration Act, 1878, s. 6 (1)). 

Successive Lodgings in same Ho%i8e , — For the purpose of qualifying a 
dodger to '^ote, the occupation in immediate succession of different lodgings 
of the requisite value in the same house has the same effect as continued 
occupation of the same lodgings (ibid. s. 6 (2)). ^ 

Joint Occupation of Lodgings . — ^Where lodgings are jointly occupied by 
more than one lodger, and the clear yearly value of tjie lodgings if let 
unfurnished is of an amount which when divided by the number^of the 
lodgers giveS a sum of not l&ss than £10 for each lodger, then each lodger, 
if otherwise qualified, is entitled to be registered, and when registered to 
vote as a lodger. But not more than two persons being joint lodgers are 
entitled to be registered in respect of such lodgings (ibid. 6 (3)). 
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■ ^ what is sufficient residence to confer the franchise, see 

Taylw y. The Overseers of St. Mary Abbots, 1870, L. E. 6 C. P. 309 ; Bond 
y^The Over^ of George's, Hanover Square, 1870, ibid. 312: KeUyv. 
Ch^^rs M'Vvhrs case, 1887, 21 Ir. L. T. E. 67; Kelly v. Chambers, 
M'ConneWs case, 1890, 28 L R Ir. 292. ^ 

absence of a claun to be registered as a lodger, the 
lodgCT franchise cannot be acquired (see Cullen v. Patterson, 1885, 18 L. R 

1886, 18 Q. B. D. 412 ; Jones v. Beveridge, 1886, 
20 L. R. Ir^383 ; Jones v. Kent^ 1888, 22 Q. B. I). 204 ; see also Hanbridge 
V. Beveridge, 1889, 26 L. E. Ir. 423). 

(4) Ancient Franchises iiESKRVjED by the Act of 1832.— Certain 
ancient franchises which were in existence at the time of the passing of 
the Representation of the People Act, 1832 {le. the 7th June 1832), were 
expressly reserved by the provisions of that Act. 

The franchises conferred by the Representation of the People A A, 1867, 
were in addition to, and not in substitution for, any existing iranchises 
(see 8. o6 of the Act of 1867). The franchises conferred by the Representa- 
tion of the People Act, 1884, were, however, in substitution for those con- 
ferred by the enactments repealed by that Act (see s. 12 of the Act of 
1884) ; bu^ the rights of voters already registered were preserved (see ibid, 
s. 10). So that persons are still entitled to be registered as electors in 
respect of the ancient franchises reserved by the Act of 1832. It is, 
however, expressly provided that, where the yirevious qualification is also a 
qualification under the Act of 1884, the voter is entitled to be registered in 
respect of the latter franchise only (see s. 10 of the Act of 1884). 

Of the various ancient franchises reserved by the Representation of the 
Peopld Act, 1832, some were reserved permanently and others merely 
temporarily. * 

FRANCHISES TEMPORARILY RESERVED. — Thus the right of Voting at elec- 
tions of members *for cities or boroughs was temporarily reserved to 
freemen who had been or were entitled to be admitted for any cause on the 
Ist March 1831, and persons claiming by birth through them (see Repre- 
sentation of the People Act, 1832, s. 32 ; see also Gaydon v. Bcncraft, 1864, 
18 C. B. N. S. 11); to freeholders or burgage tenants who were entitled to 
vote on the 1st March 1831, or had acquired the estate betweeif the Ist 
March 1831 and the 7th June 1832 by descent, succession, man-iage, 
marriage settlement, devise, or. promotion to any benefice or office 
(ibid. ss. 33 and 35); and to electors who were at the time of the passing 
of the Act qualified in respect of residency, as inhabitants generally, as 
inhabitant householders (as to the meaning of the term “ householder,*^ see 
Cirencester, 1792, 2 Eras, at p. 449), as inhabitants paying scot and lot 
(see Millornc, 1775, 1 Doug. Elect. 129 ; see also Scot and Lot), or as 
“ potwallers ** (see as to the meaning of this term, Taunton (Curry s case), 
1838, Falc. & Fitz. 311 ; Allen v. Hmse, 1845, 7 Man. & G. 15T ; see also* 
Potwaller). See the Representation of the People Act, 1832, s. 33. 
persons must have retained their rights (see Jeffrey v. Kitchen^, 1845, 
7 Man. & (f 99) ; and must be qualified as electors according to the u^ges 
and customs of tbe city or borough, or any law in force at the 
passing of the let of 1832 (see Representation of the People Act, 
s. 33 ; see also 26 Geo. ill. c. 100). As to the •effect of the names of such 
persons being omitted from the register of voters, see 
Voters Registration Act, 1843, s. 78 ; see also Nudes v. Field, 1846, 1 Lut. 
666 . 
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•These franchises, which are personally reserved, are, owing to iap^ of 
time, of constantly decreasing importance, and it is not proposed; her# to 
treat of them in further detail. * 

FRANCHISES PERMANENTLY RESERVED. — Freeholders and Burgo^e Timnfs. 
— The Act of 1832 reserves the right of voting in cities and towns 
which are counties of themselves to freeholders and burgage tenants ^hd 
have estates of inheritance ; and to freeholders and burgage tenants who have 
estates for life or lives of which they were seised at the time of the 
passing of the Act, i,e, 7th June 1832; or which they acquired sfibsequently 
thereto by marriage, marriage settlement, devise, or promotion to any 
benefice or office ; or of which they are in the actual and bond fide accupa- 
tion; or which are of the clear yearly value of not less than £10 (see 
Representation of the People Act, 1832, ss. 18 and 31). 

As to the meaning and incidents of burgage tenure, see the article 
Burgage. 

The cities and towns being counties of themselves, in which freeholders 
are, therefore, at the present time entitled to this reserved franchise, are by 
the effect of various legislation restricted to Bristol, Exeter, Norwich, and 
Nottingham (see Representation of the People Act, 1832, s. 17 and Sched. 
G. ; Redistribution of Seats Act, 1885, 48 & 49 Viet. c. 23, s. 2 and Sched. I. 
Part II.; see also Nottingham, 1701, 13 Com. Journ. 611). • 

Freemen and Burgesses, — The ancient franchise in respect of cities and 
boroughs is also reserved to freemen and burgesses by servitude, and to 
persons claiming by birth through them in the case of towns in which such 
qualifications existed before the Act of 1832, and in the city of London to 
freemen and liverymen (see Representation of the People Act, 1832, s. 32). 

The right of being a freeman by servitude is usually acquired by 
apprenticeship to a freeman for a certain number of years ; such person on 
being admitted to the company or guild of the particular trade has an 
inchoate right to the freedom of the city or borough (see B, v. Marshall, 
1787, 2 T. R. 2 ; IAchfield\Chiddow's case), 1842, Bar. & Aust. 344 ; Gruildford 
{Yalden's 1710, 16 Com. Joum. 477 ; see also Burgess; Freeman; 
Guild). The right to freedom by birth depends upon custom. For a 
person to be entitled to the franchise as a freeman by birth he must derive 
his right from or through some person who was a freeman or burgess, or 
entitled ^o be admitted as such before 1st March 1831, or who had since 
that date become a freeman or burgess by servitude (see Representation of 
the People Act, 1832, s. 32 ; see also Qaydon v. Bemraft, 1864, 18 C. B. N. S. 
11 ; Gale v. Ghuhl, 1846, 1 Lut. 544). 

In the case of elections for the city of London every freeman of the city 
is, by the effect of the reservations contained in sec. 32 of the Act of 1832, 
entitled to vote who is also a liveryman in one of the city companies. But 
freemen and liverymen of the city of London to be entitled to vote must 
have been upon the livery for twelve months before the election, and have 
^paid their® livery fines (see 11 Geo. i. c. 18, s. 14). See also Freeman; 
Liveryman ; Companies, City. 

CONDITIONS AS TO REGISTRATION AND RESIDENCE. — In the^^case of all 
the franchises reserved by the Representation of the People Act, 183.^, 
certain conditions are imposed, the fulfilment of which is essential to the 
exercise of the franchise. Firstly, the person entitled to the franchise 
must be duly registered as •a voter (see Registration) ; and, secondly, he 
must have resided for six calendar months next previous to the 16th July 
in the year of his registration within the city or borough or within seven 
statute miles thereof or of any part thereof, or in the caie of the city 
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within twenty-five miles. See the Eepresentation of the People 
BS. 31~S3 and Sched. E. 2 ; Eepxesentation ol the People Act, 

^ 4^; Parliamentary and Municipal Registration Act, 1878, s. 7. As 

' fo tha measurement of the prescribed distance, see the Parliamentary Voters 
^ ^gistjation Act, 1843, s. 76. 

UNIVERSITY FRANCHISE. 

dxFOKD. — The persons who are entitled to vote at elections of nieml)er8 
** to Serve in Parliament for the University of Oxford are the members of the 
Cctovocation of the University. 

CaAbridge. — The franchise in respect of elections for members to serve 
in Parliament for the University of Cambridge is vested in the members of 
the Senate of the University. 

London. — ^The right of voting at the election of a member to serve in 
Parliament for the University of London belongs to every man whose name 
is for the time being on the register of graduates constituting tb.: Uonvo- 
cation of the University, and who is of full age and not subject to any 
legal incapacity (see Representation of the People Act, 1867, s. 25). 


• SUMMARY OF FRANCHISES. 

It may%e useful here to summarise in tabular form the various classes 
of persons who, if registered, if they are in other respects under no legal 
incapacity, and if the various conditions as to residence, rating, payment oi 
rates, etc., which are required in certain cases, have been fulnllcd, are 
entitled to the franchise. 

Table of Persons entitled to the Parliamentary Fuancuisk. 

* Ai County Elections. 

1. Freeholders seised of an estate of inheritance of 408. annual value. 

2 Freeholders for life or lives, seised of an estate of 40a annual value, wlio 
actually occupy, or were seised on 7th June 1832, or who actjuired th^ 
estate after that date by marriage, mamage settlement, devise, oi p 

motion to a benefice or office. i ,.t 

3. Persons seised for life or Uves of lands or tenements of any temut of 

annual value of £5. « • i v'^c»nriv • Iphscb 

4. Leaseholders: leases originaUy for sixty years, value io jtarlj , lease 

originally for twenty years, value £50 yearly. 

5. Occupiers of lands or tenements of £10 clear 7®^^ ^ ^ 

6. Inhabitant householders, including persons who occupy y 

office, service, or employment. 

7. Lodgers. Bm-ough Ekctimis. 

1. Occupiers of lands or tenements of £10 cleai 7®“^^ nrirtue of 

2. Inhabitant householders, including persons who occ py y 

office, service, or employment. 

l und„ tanchto 

freeholders, burgage tenants, freemen; and in the uty 

freemen and iverymen, etc. ^ , 

* At University Electiom. 

1. Members.of the Convocation of the 

2. Members of the Senate of the University London 

3. Members of the Convocation of the Umversity of L 
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THE FRANCHISE AT MUNICIPAL AND OTHER ELECTIONS. 

General. — For information as to the qualifications of voters for the 
exercise of the franchise at municipal and other elections, reference should 
be made to the following articles : — County Council ; District Council ; 
Guardians; Municipal Council; Parish Council; School Board; 
Registration. 

See also Ballot; Corrupt Practices; Election Commissioners ; • 
Election Petition; Elections; Illegal Practices; Registration; 
Returning Officer; Revising Barrister; Scrutiny; etc. 

[Autkdriiies, — Prynne, Register of Parliamentary Writ^, 1659, 2 vols. ; 
Browne Willis, Notitia Parliamentarian 2nd ed., 1730, 3 vols.; Carew, 
•Historical Account of the Rights of Electiom of the several CountieSy Cities, and 
Boroughs of Cheat Britain, 1755 ; Whitelocke on the King's Writ for Choosing 
Members of Parliament, 1766, 2 vols.; Simeon, Treatise on the Law of 
Elections, 2nd ed., 1795 ; Heywood, Law of Borough Elections, 1797 ; Hey- 
wood, Law of County Elections, 2nd ed., 1812 ; Orme, Digest of the Election 
Laws, 2nd ed., 1812 ; Oldfield, The Representative History of Great Britain 
and Ireland, 1816, 6 vols. ; Roe, Law of Elections, 2nd ed., 1818, 2 vols. ; 
Anson, Law and Custom of the Constitution, Part I., “ Parliament,” 3rd ed., 
1897 ; Mackenzie and Lushington, Registration Mamial, 2nd ed., 1897 ; 
Rogers on Elections, vol. i., “Registration,” 16th ed., 1897.] 


Francisation, Acte de — The French equivalent of the 
certificate of registry delivered to British ships, a term met with In mari- 
time cases in our Courts. All French ships, whatever tfieir tonnage, are 
required to be provided with this document, which relates the origin of 
the vessel, gives its measurements, describes it, and states that the docu- 
ment is delivered for the purpose of granting the right of navigating under 
the French flag. It implies seaworthiness. 


FriinCOtlla Case 9 officially entitled i?. V. Keyn, 1876 (2 Ex. D. 
63, and 46 L. J. Rep. M. C. 17), a case involving the jurisdiction of the 
British Crown over British territorial waters (see Territorial Waters). 
The facts of the case were as follow : — Keyn was a German in command 
of a German ship called the Franconia, which, while passing within three 
miles of the shore of England, on a voyage to a foreign port, ran into the 
BtraJthclyde, a British ship, and sank her ; a passenger on board the latter 
being drowned. On these facts Keyn was indicted at the Central Criminal 
Court for manslaughter. It was alleged and found that the collision was 
due to tile negligence of the prisoner. 

The question whether the Court had jurisdiction to try the case was 
reserved for determination by the Court for the consideration of Crown 
Cases Reserved. 

The contention of the prisoner was, that inasmuch as^ie was a foreigner, 
in a foreign vessel, on a foreign voyage, sailing upon the high seaa^ he was 
not subjeerto the jurisdiction of any Court in this country. ITie contrary 
position maintained on the part of the Crown was, that inasmuch as at the 
time of collision both vessels were within the distance of* three miles 
from the English shore, the offence was committed wi&in the realm or 
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England, bxA triable by the English Court (per Sir B. Fhillimore). The 
ciuestion which the Court had to decide was whether the locality of the offence 
ivas within English territory, or what amounted to the same thing, within the 
dominion or sovereignty of England (per Amphlett, J.A.). 4 & 6 Will. IV, 
c. 36 (1834), s. 22, transferred the Admiralty jurisdiction over ‘‘ persons 
charged with certain offences committed on the high seas, and other places 
within the jurisdiction of the Admiralty of Englaiul,” to the then new 
Central Criminal Court. 

The ground of the jurisdiction of the Central Criminal Court, therefore. 


was that the offence was committed on the high seas. 

. It was held by the majority of the Court, consisting of Cockburn, C.J., 
Kelly, C.B., Bramwell, J.A., Lush and Field, JJ., Sir R. Phillimore, and 
Pollock, B. (the minority including Lord Coleridge, Brett and Amphlett, 
JJ.A., Grove, Denman, and Lindley, JJ.), that the Central Criminal 
Court had no jurisdiction to try the prisoner for the offence charged. The 
decision was based partly upon the ground that prior to 28 Hen. vir c. 15, 
the admiral had no jurisdiction to try offences by foreigner^ on board 
foreign ships, whether within or without the limit of three miles from the 
shore of England, that this and the subsequent statutes only transferred to 
the common law Courts and the Central Criminal Court the jurisdiction 
formerly possessed by the admiral, and tlmt therefore in the absence of 
statutory enactment, as stated by the Lord Chief Justice, the Central 
Criminal Court had no power to try such an offence (by Kelly, C.B., and 
Sir E. Phillimore). This judgment led to the adoption of the express legis- 
lation to the absence of which Cockburn, L.C.d., had, in his judgment, 
referred. By the Territorial Waters Jurisdiction Act (41 & 42 Viet. c. 73, 
1878) it was enacted that an offence committed by any person on the open 
sea, wifhin the territorial waters of Her Majesty’s dominions, is an offence 
within the admiral’s jurisdiction, although committed on board or by means 
of a foreign ship (see TERRiTOUiAL Waters). 


Frankalmoig'n — A spiritual tenure, otherwise known as libera 
eleeinosyna or free alms. It arose before the Statutes of Edward I. (viz. 7 
Edw. I. c. 1 and 18 Edw. i. c. 1) prohibited alienation of land to charities 
(see vol. ii. p. 457). The Statute 12 Car. Ii. c. 24, in destroying tile other 
ancient tenures, expressly provided that nothing therein 
take away or be construed to take away tenures in f rankalmoi^ (s. O. > 
therefore still a subsisting tenm-e. “Tenure iu frankalmoi^ f 
whereby a religious corporation aggi-egate or sole holdeth lands of the donor 
to them and their heirs for ever” (Litt sec. If m 2 
p. 101). Fealty, which was the principal incident of temporal tenures was 
Lt J moidJ ot Ihi., but imteri ol (ejty und .«'» 
service to the lord, the service of this tenure was spiritual o y, ^ 
same time vague and undefined. . . 

The tenant in frankalmoign was hound religiously to ^ 
of the grantees, and the grants were often expressly made 
of the Sid sSvice of prayers.” At times, too, an undeitakmg ^ buryjj« 
donor in the donee’s chuich formed part of the ’ je not 

notioed.al8o that ’the gifts in frankalmoign were m the r 
to the abbot, or the monks, but to God. c.c^. / gift to l^d^y Abig? 
would in form be to “ God and St. Benet of j Maitland’s 

Walter and'the monks of St. Benet” S 

ffi^. Eng. Law, vol. i. p. 222). And the old books describe frankalmoign as 
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"when lands and tenements were bestowed upon God (that is) given to 
such people as are consecrated to the service of God” (Bracton, lib. 2, 
cc. 5 and 10, quoted in Go, Lit 94 5). Though the tenants in frankalmoign 
were before God (i.e. by the ecclesiastical law) to do their divine service, 
the lord could not if they failed in their service come upon the land to 
enforce it. His remedy was to lay a complaint before the superior and ask 
him to interfere. This absence of any direct remedy in the hands of the 
lord himself at common law is due to the vagueness and uncertainty, 
already noticed, in the nature of the service to be rendered.^ It is this • 
incident of uncertainty in the service that distinguishes frankalmoign from 
"tenure by divine service ” where the nature of the service is defined a8,.c.(/., 
to sing a mass for the donor’s soul every Friday in the week, and if sucli 
divine service be not done the lord has his remedy by coming upon the 
land. The subject is exhaustively treated in Pollock and Maitland’s 
Eng, Law, vol. i. at pp. 218-230. 


Frankchase> — "‘Libera chasea’ is a liberty of free chase whereby 
all men having ground within that compass are prohibited to cut down 
wood, etc., without the view of the forester, though it be m his own 
demesnes ” (Cowell, Law Diet), By all men, of course, is meant all other than 
he who has the liberty. 


Frankfee — Land held by any man at common law to himself and 
his heirs — land pleadable at common law ” (2 Black. Com, 368). 

" The lands which were in the hands of King Edward the Confessor at 
the making of Doomsday-book is Ancient Demesne ; all the^rest of tfie realm 
is called frankfee ” (Eeg. Orig. 12, quoted by Cowell). The tenant in frankfee 
had not to do any service to the lord. The term is used in contradistinction 
to copyhold. 


Frankferm — "Lands and tenements whereof the nature of the 
fee is changed by feoffment out of chivalry for certain yearly services and 
in respect wliereof neither homage, ward, marriage, nor relief can be 
demanded ” (Britton ajptid 2 Black. Com, 80). The reduction of tenure by 
knight service to frankferm or tenure by socage was of course of great 
advantage to the tenant. 


Frankfoldag'C — The liberty of the lord to "fold” his tenants’ 
sheep as well as his own within his manor, i,e, setting up folds for the 
sheep in any fields within the manor for the purposes of manuring them. 


FrankmarrlagfC. — Tenure in frankmarriage is tenure hi 
estate tail special ; called also an estate in libero maritagio, TChese estates 
are now obsolete^ though not invalid. It arises "where tenements are 
given by one man to anotlier with a wife (which is the daughter or cousin 
to the givef ) in frankmamage, the which gift hath an inheritance by these 
words (frankmarriage) annexed unto it, although it be not expressly said or 
rehearsed in the gift (that is to say) that the donees shall have wie 
tenements to them and to their heirs between them two begotten. And 
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because the issue of the second wife may not 

The word frankmarriage, therefore, was suflScient, e 9 > vi termini^ not only 
to create but to limit the inheritance, and the words “the heirs of their 
Mdies need ndt be used. The tenants in frankmarriage were exempt 
from all service except fealty ; and a reserved rent tliereon would be void 
till the respective issues of the donor and donee had passed the fourth 
degree of consanguinity (Litt. s. 19). That is to say, for three generations 
« it was a ^pnure to which no service was incident. The estate in 
frankmarriage was like other estates tail a conditional fee (see Estates), 
before the passing of the Statute dc Donif^. f lifts in frankmarriage arc 
very old, and were used as a convenient form of giving marriage portions 
to daughters and kinswomen. And one of several coparceners who was also 
a tenant in frankmarriage, holding from her father, or other the ancestor 
from whom the lands descended to her in coparcenary, must bring her 
frankmarriage land into Hotchpot before being allowed to share vi the 
inherited lands with her sisters. Some interesting remarks on th“ origin 
of gifts in frankmarriage will be found in Pollock and Maitland o Hist AV/. 
Law^ vol. ii. pp. 15-17. 


FranUpledg'e — A pledge or surety for freemen given to the 
king for the preservation of the public peace. Every freeman of the age 
of twelve and upwards must find a surety for himself to the king. 
Neighbours would accordingly bind themselves together, and be surety for 
one another for the keeping of the king’s ])eace. Thus originated the 
system of frankpledge. There were parts of England where frankpledge 
did nott exist at all, as there were also certain classes that were exempt 
from it. Wher® frankpledge existed, not only must every freeman above 
twelve be in “frankpledge,” but the township in which he dwelt was 
responsible for his s® being. The groups into which the neighbours formed 
themselves, consisting generally of ten persons, were called tithings, and 
were presided over by the elder of the pledge. On an oflence being 
committed by one of the members the responsibility was on the tithing to 
bring him up to answer for his offence. If an offender escaped, the members 
of the tithing were fined, and if he were not in any tithing the fin^ fell on 
the township. The system of frankpledge was very old and complex in its 
working. Cowell and the older authorities are of opinion that the custom 
was borrowed from the Lombards. Sir F. Pollock and Professor Maitland 
in their History of JEiiglish Law incline to the opinion that it is an old Anglo- 
Saxon institution (bk. ii. cap. 3, where the system is treated in detail). 

The system was greatly developed by periodical inspections (twice 
a year) held by the sheriff of the county. This inspection was called view 
of frankpledge, and was held at the Hundred Court. Views of frankpledge 
were also sometimes taken by a lord of his tenants at the Cou^t leet (see • 
Court Baron and Court Leet), the sheriff’s jurisdiction being thus 
ousted ; a system that gave the lord enormous power over his tenants, as 
well as considerable pecuniary advantage from the fines exacted. 


Ffanktenement— <encmentMm; AnglM Jreeholding; 
an estate of •freehold. Bracton divides tenemente into ^o Mnds— -fraiA- 
tenement and viUenage ; franktenements being held either (1) m knigM 
service, or (2) in free socage. See Freehold ; Estates. 
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Fraud has been defined to be “any kind of artifice by which one 
deceives another ” (Pothier, quoted in Moncreitf on Fraud), and as “ the 
intentional determination of the will of another to a decision harmful to 
his interests, by means of a representation which is neither true nor 
believed to be true by the person making it ” (Holland on Jurj^rudence, 
4th ed., p. 195). Cp. the definitions of the Roman Digest (iv. 3. 1), 
“machinatio quaedam alterius decipiendi causa, cum aliquid simulatur et 
aliud agitur” (Servius), and “omnis calliditas, fallacia, machinatio ad 
circumveniendum, fallendum, decipiendum alterum adhibita (Labeo, both 
cited by Holland). The term was formerly used, with or without the 
prefix “ legal,” and principally by equity judges, to denote various forms 
of uncandid or unjust conduct (see below, 15. Constructive Framed), This 
use has been in some instances sanctioned by the Legislature, e.gmm the 
Sales of Reversions Act, 1867 (see per Lord Selborne in Aylesford v. 
Morris, 1873, L. R. 8 Ch. 484), Since the decision of the leading case of 
D&rry v. Peek {infra), the term has been generally restricted to cases in 
which a dishonest deception is an element. It is used in a much 
wider sense by Mr. Bigelow {Fraud), His work is framed upon the 
definition, “fraud consists in endeavour to alter rights by deception, 
touching motives, or by circumvention, not touching motives ” ; the second 
branch,# circumvention, “ following in the main the lines of statute law ” 
{i,e, such statutes as that of Fraudulent Conveyam^s), is not dealt with 
in this article, but under the various statutes involved (see also Com. Dig., 
“ Action on the Case for a Deceipt.” A valuable discussion of the definition 
of fraud will be found in Bigelow on Fraud, ed. 1890, ch. i., also printed 
in 3 Law Quarterly Review), 

The legal effect of a fraud may be {A) to give a right to damages in an 
action for .deceit; {B) to annul a transaction — ^for instance, to make a 
contract voidable, since “ fraud vitiates everything ” ; or {0) to set up an 
► Estoppel < vol. v. p. 74). 


A. The Action for Deceit. 

Where a representation, false to the knowledge of the defendant, or 
made by him without an honest belief that it is true, has been made by 
him in order to induce the plaintiff, or any person of <he class to which 
the representation is addressed, to act in a particular way, and the ]^intiff 
has been deceived thereby, and induct to act accordingly, atfd, as a conse- 
quence, has suffered pecuniary loss, the plaintiff is entitledto recover the lv>ss 
from l^e defendant. 
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*The actiin was originally a pure common law action, but the Coiu't 
' of Chancery aw^ded restitution in place of damages on the same prin- 
%les (see Ada^ v. Newbigging, 1887, 34 Ch. D. 582 ; 13 App. Cas. 308). 
It makes no difference, since the Judicature Acts, whether it is brought 
m the Chancery or in the Queen’s Bench Division {Derry v. Peek^ 1889, 
14 App. Cas. 337, reversing 37 Ch. D. 541). 

1, The representation may be by express words or conduct, positive 
assertion or suggestion, or active concealment of something desirable to 
, be known (follock on Gontrouets, 6th ed., p. 535). For instance, by playing 
with false dice, personation, or the use of forged documents (Com. Dig,^ 
“ Action on the Case for a Deceipt,” A. (1) (2) (3)) ; by bribing an agent and 
allowing the principal to believe that the agent is acting in his interest 
{Mayor of Salford v. Lever, [1891] 1 Q. B. 168); by the employment of a 
puffer at an auction without notice that the vendor reserves the right to 
bid (vol. i. p. 414) ; by hiding defects in goods so that a buyer is deceived 
on examining them (see Horsfall v. Thomas, 1862, 1 H. & C. 90 ; Schr eider 
V- Heath, 1813, 3 Camp. 506 ; 14 R. R. 825) ; publishing part of > rejMjrt 
and concealing another part which qualifies it {Arkwright v. Ntuj'oolt, 1881, 
17 Ch. D. at p. 318). A suppressio veri is a false representation only “ if 
withholding that which is not stated makes that which is stated absolutely 
false’* {Lc,Peek v. Ghiirney, 1873, L. R. 6 H. L. 392, at p. 403). Merely 
allowing tne plaintiff to continue under, and to act upon, a mistake to 
which the defendant has not contributed, is no ground for an action of 


deceit (Aea^es v. Cadogan, 1851, 10 C. B. 591); nor is the mere concealment 
of a material fact which the defendant was morally but not legally bound 
to disclose {Peek v. Gurney, supra, at p. 390). Thus selling a beast known 
to be diseased is not a false representation that it is healthy ( JVard v. 
JTo&fts, J.877, 3 Q. B. D. 150 ; 4 App. Cas. 13). It is the better opinion that 
an action will lie for allowing the plaintifi* to act u])on a statement honestly 
made by the defendant, but discovered by him to be false, before the 
mischief is done {Arkwright v. Newbolt, 1881, 17 Ch. D. at pp. »:>25, 329 ; 
Pollock on Torts, 4th ed., p. 268). It is clear that a contract between the 
parties induced by the statement would be voidable {Trail v. Haring, 1864, 

4 De G., J. & S. at p. 329 ; Beynell v. Spryse, 1852, 1 De G., M. & 6. 660 ; 
Redgrave v. Hurd, 1881, 20 Ch. D. 1). It must be a representation of existing 
facts, not an opinion or a promise. This is illustrated by the Allowing 
examples. A true statement that the defendant does not intend to enforce 
a debt is not actionable because he changes his mind {Chadwick w. Manning, 
118961 App. Cas. 231 ; Jordan v. Money, 1854, 5 H. L. 185) ; but if the 
statement was untrue, it would have been fraudulent, for present intention 
is a matter of fact (per Bowen, L.J., in Edgington v. Mzmaurwe 1884, 
29 Ch. D. at p. 483); for instance, the intention to pay for goods bought 
(Load V. Gi^een, 1846, 15 Mee. & W. 216 ; Clough v. L and N.-W. Rwy. Co., 
1871 L R 7 Ex 26). It was formerly held that no action lay upon an 
untrile statement by a buyer that he would give no more than a certain, 
sum. It is ‘‘ that which every seller in this town 

every falsehood he can to induce a purchaser to purchase (per M^field, 

C J in Veokion v. Keys, 1810, 12 East, 632; 4 Taun. at p. 493; H R. B. 

499 sVe p 505 71) ; but the exception is inconsistent with modern decisions 

If deUbe?ately urftrue “puffing’’ by a vendor is 

not to4)e (Sugden, Vendors and Purchasers, 14th#d., p. 2 , 

on Torts, 2nded., p. 452), this must be because the purchaser is not taken to 

have relied^and acted upon it (see below, 6.). in the concrete 

The representation may be of matters of law, at yr 
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form of statements as to private rights (see per Lord Westbi^jiin Ooopef v. 
Phibhs, 1867, L. E. 2 H. L. 149, and per Hellish, LJ., in Bogers v. Ingham, 
1876, 3 Ch. D. 350). It may be as to the effect of a deed ( West London 
Commercial Bank v. Kitson, 1884, 13 Q. B. D. 360 ; Hi/rschjidd v. X. B, and 
& 0. Bwy, Co., 1876, 2 Q. B. D. 1). A representation of general law would 
be generally taken to be a mere expression of opinion {Bashdall v. Ford, 
1866, 2 L. E. Ej. 750 ; Pollock on Torts, 5th ed., p. 273). 

No action could have been brought in a common law Court upon a 
. representation concerning the character, conduct, ability, trade, or dealings 
of a third person whereby he obtained credit, money or goods, unless it were 
in writing and signed by the defendant (Lord Tenterden's Act, 9 Geo. iv. 
c. 14, s. 6 ; see Guarantee). Sir Frederick Pollock {Torts, p. 290) suggests 
that as this rule did not apply in equity, it may now be obsolete. It is 
submitted it still applies to an action for damages, since a Court of equity 
would not have entertained such an action (see In re Northumberland Avenue 
Hotel Co., 1886, 32 Ch. D. 163). In Clydesdale Bank v. Paion ([1896] App. 
Cas. 381) it was assumed that the corresponding Scotch Act (19 & 20 Viet, 
c. 60, 8. 6) is still operative. The Act applies to a fraudulent representation 
made by a creditor to induce a third person to accept bills, and with the 
“further and fraudulent purpose of enabling the creditor to appropriate 
these bills to payment of his debt ” (per Lord Watson, Ic. at p. 3^). 

As to the Directors Liability Act, 1890, see vol. iii. p. 186. 

2. It must he False to the Knowledge of the Maker. — It is now finally deter- 
mined that no action for deceit lies upon a representation which the maker 
believed to be true,* however unreasonable the grounds of his belief {Derry 
v. Peek, 1889, 14 App. Cas. 337 ; see two articles in the Law Quarterly 
Beview on this case by Sir William Anson and Sir Frederick Pollock, vi. 
p. 72, V. p. 410), even though he made it carelessly, without appr^piating 
the importance and significance of the words used {Angus y ^Clifford, [1891] 
2 Ch. 449), for negligent misrepresentation does not amount to deceit, and 
can only give a cause of action where there is a duty tQ be careful, i.e. not 
to give information except after careful inquiry (per Bowen, L J., in L(yvo v. 
Bouverie, [1891] 3 Ch. 82, at p. 105 ; Le Lkvre v, Gould, [1893] 1 Q. B. 491). 
The contrary doctrine of v. Chadwick, 1881, 20 Ch. D. 27, and of Lord 
Chelmsford's judgment in Western Bank of Scotland v. Addie (1867, L. E. 1 
H. L. S(^ at p. 162) is overruled. But if the defendant alleges that he 
honestly believed the statement, the unreasonableness of his grounds of 
belief may be cogent evidence of the contrary {Derry v. Peek, supra). And, 
as everyone who makes a statement in order to induce another to act on it 
must be taken, at least, to represent that he does believe it, the action lies 
if he had no belief, but acted recklessly, careless whether the statement was 
true or false {ibid. ; Evans v. Edmonds, 1853, 13 C. B. 1, at p. 786, per Maule, 
J.), provided he was conscious that he did not believe the statement {Derry 
V. Peek, at p. 371). It follows that the defendant is not liable because he 

► had forgotten the truth {Low v. Bomerie, supra; Brownlie y,. Campbell, 1880, 

5 App. Cas. at p. 936). 

If a statement is ambiguous, the defendant must be shown to have meant 
it to be believed in the untrue sense {Olasier v. Bolls, 1889, 42 Gh. D. 436). 

Proof of a corrupt motive is not required. Thus in Polhill v. Walter 
(1832, 3 Bam. & AdoL 114) the defendant was held liable for pretending 
that he had jtn authority wlpch he honestly expected subsequently to t)btain. 
And it is immaterial whether the defendant expected to benefit by the 
fraud or not {Padey v. Freeman, 1789, 3 T. R 51 ; 1 E. E. 634). ^ 

3. Agenl. — The principal is liable for the fraudulent representation of 
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Alii agent, midi in the course of the principars business, or otherwise within 
the scope of the agent’s authority, and for the benefit of the principal 
fBarwwk v. Bnglish Joi^-Stock Bank, 1867, L. E. 2 Ex. 259), but not if it was 
made for the agent’s private ends {British Mutual Banking Co, v. Charmvood 
Forest Co,, 1887,* 18 Q. B. D. 714). To complete the cause of action, it is the 
agent who makes the false statement who must be without an honest 
belief in its truth (above, 2.). It is not sufficient that the^ principal knew 
the truth, if he neither made nor authorised the statement {Cornfoot v. 
Fowke, 184^ 6 Mee. & W. 358 ; Pollock on Torts, pp. 291, 292 ; cp. BlaMum 
y. Vigors, i«87, 12 App. Cas. 531). A corporation is liable, as any other 
principal, for the fraud of its agent {Barwick v. English JoinUSto^ Bank, 
supra). 

An agent, eg, a director, is not liable for the fraud of another agent of 
the same principal, e.g, a co-director {Cargill v. Bower, 1878, 10 Ch. D. 502), 
or the company’s broker ( Weir v. Barnett, aff. as Weir v. Bell, 1877, 3 Ex. 
p. 32, 238), unless (possibly) he ratifies the fraud by receiving and retain- 
ing the proceeds of it ( Weir v. Bell, supra). 

The agent is, of course, also liable for the fraud (Swift v,Ti yutcrhotham, 
1873, L. R 8 Q. B. 244). 

A partner is liable for the fraud of his copartner to the extent to which 
' the latter Js his agent according to the same rule (Partnership Act, 1890, 
ss. 10, 11, 12 ; Cleathcr v. Tioisden, 1883, 24 Ch. D, 731, 28 ibid, 340). 

4. Wife, — The husband is liable for the frauds, as for tlie other torts, of his 
wife, but he cannot be made liable for her contracts by putting the case 
upon fraud, where substantially it is one of contract {TAverpool, etc,. Associa- 
tion V. Fairhurst, 1854, 9 Ex. 422 ; Wright v. Leonard, 1861, 11 C. B. N. S. 
258). See further. Husband and Wife. 

6. ^ade to induce the plaintiff to act, in the belief tliat it is true, in tlie 
manner in whicji he has acted. — If the representation is addressed to the 
whole public or to any particular class, then any of those to whom it is 
addressed who actg^upon it may sue {Richardson v. Silvester, 1873, L. E. 
9 Q. B. 34). So a purchaser of shares in the market cannot sue the 
directors upon a prospectus intended to induce persons to apply for 
allotment of shares to the company {Peck v. Gurney, 1873, L. R 6 H. L. 
377). It would be otherwise if the prospectus liad been intended to induce 
the public to buy in the market so as to raise the price of shares {Andrews 
v, Mockford, [1896] 1 Q. B. 372). Where a gun was re})re8ented to be 
safe, and was sold for the use of the plaintiff to his father, the plaintiff 
recovered for injuries caused to him by the gun bursting {Langridge v. 
Levy, 1837, 2 Mee. & W. 519, 4 ibid. 337). 

6. Actually deceiving the plaintiff, and having been a material inducement 
to his action (Sir Frederick Pollock explains Horsfall v. Thomas, 1862, 1 
H. & 0. 90, Torts, p. 285, as an ineffective attempt to deceive). It need 
not have been the sole inducement (see Peek v. Derry in tlie C. A. 37 Ch. D. 
541; Reese River Co, v. Smith, 1869, L. R 4 H. L. 64; Clarke n. Diekson, 
1859, 6 0. B. N. S. 453). If the plaintiff was in fact deceived, it is 
immaterial that he bad, whether from the defendant or independently, the 
means of asefertaining the truth {Redgrave v. Hurd, 1881, 20 Ch. D. 1). 

7* J 9 a? 2 i®^^.-~Hamage is a part of the cause of action. There is no action 
for a naked lie {BUsley v. Freeman, 1789, 3 T. E. 51 ; 1 E. E. 634 ; Smith v. 
ChadvAck, 1884, 9 App. Cas. at p. 196). The measure of damages is the 
i>.TnmiTit of the actual loss sustained as the consequence of acting upon the 
fraudulent representation, provided it is not too remote {Barry v. Croskey, 
1861 2 John^^^ H. 1 ; Berber v. Lmiter, 1860, 7 C. B. N. S. 175 ; Collms v. 
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Cane^ 1860, 4 H. & N. 225). So that where the plaintiff ha» %een induced 
to purchase worthless shares, it is the sum he gave for them {Twycross v. 
Grant, 1877, 2 C. P. D. 469). If the shares have any real value when tlfe 
fraud is committed, or if they have been sold by the plaintiff, the value or 
price received must be deducted from the amount paid ^or them by the 
plaintiff (Waddell v. Bloehey, 1879, 4 Q. B. D. 678; Tomlin v. Zace, 1889, 
43 Ch. D. 191 ; Peek y. Derry, 1887, 37 Ch. D. 591). 

Where the plaintiff was induced to use a dangerous gun, and in con- 
sequence received personal injuries, he recovered for these (j^ngridgev.^ 
Levy, above, 5.) ; So where the plaintiff was induced to buy a diseased cow, 
he recovered for the loss caused by the infection of his other stock (Mullett 
V. Nixon, 1865, L. R 1 0. P. 559 ; cp. Bodger v. Nicholls, 1873, 28 L. T. 
441). As to the costs of actions occasioned by or against the plaintiff, 
brought or defended by him in reliance on the fraud, see Rwhardson v. 
Dunn, 1860, 8 C. B. N. S. 655 ; Collins v. Cane, above, 7. 

B, Rescission. 4. v 

8. Fraud vitiates Everything. — Fraud in all Courts and at all stagey ©f the 
transaction has been held to vitiate all to which it attaches ( p^r wMe, B., 
Udell V. Atherton, 1861, 7 H. & N. at p. 181). And evidence n^ay Always 
be given to prove it even though the evidence contradict an agreement in 
writing ; therefore a contract procured by the fraud of one party is voidable, 
at the, instance of the defrauded party (below, 9.). A will, or part of the 
will, procured by fraud may be refused probate (Allen v. Macpher^n^ 1845, 

1 H. L. 191). But a marriage is not voidable on the ground ^ fraud, 
however gross (see Moss v. Moss, [1897] Prob. 263), unless the defrauded 
party did not understand the nature of the ceremony (see Ford Stier, 
[1896] Prob. 1). In general, a i)arty who has been induced to enier into 
a transaction by fraud must either rescind it or take it asdt stands, but an 
exception exists in the case of marriage settlements. These may be 
rectified at the instance of the defrauded party, at anjTate if the party in 
fault acted as liis agent (Pollock on Contracts, 6tli ed., 499 ; see Clark v. 
Girdwood, 1877, 7 Ch. J). 9 ; and Lovesy v. Smith, 1880, 15 Ch. 13. 656). 

9. Contract. — As to the rescission of a contract on the ground of fraud, 
see vol. iii. p. 345 ; Pollock on Contracts, 6th ed,, p. 566. 

Th(j rules above stated with regard to the action for deceit apply 
generally also to determine what is a fraud sufficient to make a contract 
voidable (Pollock on Torts, }). 266), but there are some distinctions. A 
contract can be rescinded if it was induced by a material misrepresentatioii, 
although the misrepresentation may have been honestly made (see voL iii. 
p. 344 ; Derry v. Peek, suiyra), and if it has been procured by concealment of 
a material fact, which it was the duty of the other party to disclose, 
it will not be enforced (see above, 1.). If the interests of innocent 
third parties, who are not volunteers, have intervened, the right 
of rescission is lost. Thus, if a sale of goods (Sale of Goods Act, 1893, s. 24) 
is obtained by fraud, and they are pledged, the pledgee gets a good title 
(Pease v. Gloahec, 1866, L. R. 1 P. C. 219; Badcock v. Lawsm, li|l, ^ 
Q. B. D. 284). So a shareholder cannot repudiate shares Vhich He has 
been induced to take by fraud, after an order to wind up the company 
(Calces V. Turquand, 1867, L. R. 2 H, L. 325 ; Tennent V. GUy of Glasgow 
Bank, 1879, 4 App. Cas. &16). There is no analogy between sucH a c^ 
and that of an insolvent partnership. Therefore if the plaintiff has be^ 
induced to become a partner by fraud, he is entitled to be, so far as possibic, 
restored to his original position, and to be indemnified .against liabilitic 
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{e7g, to credifoH) from which he cannot be released {Adam ' 

1887, 34 Ch. D. 582 ; 13 App. Cas. 308). 

^ The contract to take shares can be repudiated notwithstanding that the 
shares have been forfeited for non-payment of calls (Aaron's Reefs v. Twm^ 
[1896] App. Cafe. 273). 

It is not essential that the party defrauded should have given notice of 
rescission immediately he knew of tlie fraud (/.c., </.?\). 

10. Fraud on Creditors, — If one creditor bargains for a secret preference 
over the otjiers as the price of liis assent to a composition, this is a fraud 
upon them (Cochshott v. Bennett^ 1788, 2 T. 11. 763 ; 1 11. 11. 617). 

It makes no diflerence that the preference is not given at the expense 
of the debtor’s estate (Ex favie Milner, 1885, 15 Q. B. D. 605). If a bond 
has been given for the ainouiit agreed upon, it will be ordered to be 
delivered up to the debtor (Jackman v. MitelicU, 1807, 13 Ves. 581 ; 9 E. II. 
229), or if the money is paid, the debtor can recover it (In re Lenzhcrg, 
1877,7 Ch. D. 650 ; Atkinson v. Dmhy, 1862, 7 H. k N. 934). 

Thcjre is no fraud if the other creditors know of the preference \v 'len they 
agre^ to the composition themselves ; and there is none where there is not 
a cotdmon basis of assent, as where the debts are l)ought up and tlie creditors 
dealt witjfi separately (In re Levita's Claim, [1894] 3 Ch. 365). The rule 
applies ur^iil the composition lias been coni])letely worked out (Ex parte 
Barrow, 1881, 18 Ch. D. 464). 

11. Transaction arismj out of a Fraud, — Wlierc n promoter pi’onioted a 
compam" to carry out a fraudulent sale, lie was iu>t allowed to recover 
paymeM for his services (hi re Hereford, etc,, Co., 1876, 2 Ch. 1). 621); and 
where, on a sale induced by fraud, the vcndoi* got the goorls back Irom tlie 
carrier whom he indemnified, the juirchaser was not allowed to recover 
damages for non-delivery from the carrier (Cloiafh v. L. and A.-JV. liwy, Co,, 

1871, L. R. 7 Ea. 26). . . , . , i r , 

12 Possession, — Where possession of goods is obtained by liaucl, no 
property passes and an action of trover will lie (Fen/uson v. Carrington, 
1829, 9 Barn. & Cress. 59). In the case of money, the sum paid can be sued 
for as money received for the plaintiir’s use ( Wontner v. Ntaip, 184/, 4 C. J . 
404) provided that the vemdor or ]»ayer <lisatlirni the transaction before 
an innocent party lias ohtainea an 

1878, 3 Ajip. Cas. 459 ; Badcod: v. jMWxon, l«i9, 4 Q. ]>. D. 4 , o -84), 
But if the fraud is such tliat tlicro is not a consent vm.lalJo hy fraud but 
no consent at all to the transfer of iKissession, so as to niako a case ol stolen 
croods or money, for instance where the wroi.}? person ol. tains delivery by 
5em.n.tio„, ths p»[«rty l”L" 


delay, ante it ta “““"j “f E 5 P C "SSec 
{adtis(lAndsayPetroleumCo.\,Hu'id,\Qify^^-^^-> • * fraud 

v<* p. 90). The SUtutes of Limitations in ^ S ^ 26- Vaw! 

rSinlyfiki the date of its d^very (o & 4 Wi 11. iv. c. 2^ s. 26^ V 
.r T 7 w«./ T E 8 Ch 383; Gibhs v. Guild, 1882, y w- J;- . 

As Uween'p’arties who are innocent of l-l"; Swf to 

dotvn that the iiarty whose condiict has enabled the ^ ^ j 

Hinnit the fraud should suffer rather than the ri^ Hhe 

’4 real but >midable contract , or 
.right to rescind the transaction is lost 
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purchaser intervene. But where there is not, the defraudee ^arty* cannot 
hold another liable merely because the negligence of the latter has 
facilitated the fraud (see Scholfield v. Londesborough, [1896] App. Cas. 514). 

14. Pleading, Practice, Costa. — ^Where fraud is relied on, it must be dis- 
tinctly pleaded (Order 19, rr. 6, 22; In re Rica Gold Washing Co., 1879, 11 
Oh. D. 36 ; see also the note to r. 22 in the Annual Practice). Frivolous 
charges of fraud will be struck out {Lawrance v. Norreys, 1889, 16 App. Cas. 
210). The costs of unfounded charges of fraud ought to be thrown upon 
the party making them in any event, {Thomson v. Eastwood, 1^77, 2 App. , 
Cas. at p. 243; Parker v. Mackenner, 1874, L. R. 10 Ch. 96; and see next 
case). 

A new case of fraud is not allowed to be raised upon appeal (fionnMimt, 
etc., Co. V. Kavanagh, [1892] App. Cas. 473). And if an action is sub- 
stantially based upon fraud, the Court is unwilling to allow the plaintiff to 
shift his ground to negligence if he fails to prove fraud {London Chartered 
Bank of Australia v. Lempri^e, 1873, L. R. 4 P. C. 572; Hickson v. 
Lombard, 1866, L. R. 1 H. L. 324). 

15. Constructive Fraud. — This term has been variously and loosely used ; 
on the one hand, as a convenient nomen collectivim for a variety of contracts 
and other transactions obnoxious to public policy ; or on the other, as only a 
synonym for actual fraud (Bigelow on Fraud, p. 9). Brocage (JB[arriage) 
contracts, contracts in Restraint of Trade, Catching Bargains, Fraudulent 
Cemveyancm, cases of Undue Influence, frauds on third parties (above, 
10., 11.), and contracts contrary to public policy, are instances of the subjects 
to which the term is sometimes applied. See also Lord Hardwicke's 
classification of frauds (he does not use the adjective “constructive*') in 
Chesterfield v. Janssen, 2 Ves. Sen. 155 ; 1 White and Tudor's L. C. 

16. Fraud on the Court. — A judgment obtained by fraud may be s^t aside 

in a fresh action commenced for the purpose {Flower v. Lloyi, 1877, 6 Cli. I). 
297). It constitutes no estoppel (see Estoppel). The fraud must be sii&h 
as to involve moral guilt, it “ must be fraud which y/)u can explain and 
define on the face of a decree," so that “ mere irregularity, or the insisting 
upon rights which upon due investigation of those rights might be found 
to be overstated or overestimated, is not the kind of fraud which will 
authorise the Court to set aside a solemn decision which has assumed the 
form off a decree signed and enrolled " (per Cairns, L. J., in Patch v. Ward, 
1867, L. R. 3 Ch. 203). In Flower v. Lloyd (1879, 10 Ch. D. 327) James, L.J., 
expressed an opinion that fraud which consists in the concealment of facts 
at the trial, or in giving or suborning false evidence, cannot be relied on as 
a ground for setting aside the judgment obtained in a contested action ; but 
this opinion has not been followed {Ahoulojfy. Ojgpcnheimsr, 1882, 10 Q. B. D. 
295). And so long ago as 1757 the Court set aside a judgment obtained by 
trick, the plaintiff having secured a verdict by refusing to produce a 
document which would have defeated Ms action, but which he had had no 
“ notice to produce ” {Anderson v. George, 1 Burr. 363). Where a solicitor 
put in a fraudulent defence on his client's behalf, but without the client's 
knowledge, and the opposite party, who was innocent of the fraud, obtained 
judgment upon the admissions contained in the defence, the Cofcrt of Appeal 
set aside the judgment, and allowed the defence to be withdrawn and a new 
one jput in (Williams v. Preston, 1882, 20 Ch. D. 672). • 

if a solicitor by negligence allows money to be fraudulently obtedhed out 
of Court by his client, or by anyone whom he has allowed to use Ins 
name, he is liable to make good the loss (see Marsh v. e/()a^A, 41897] 1 
213 ; Slater v. Slater, 1888, Und. p. 222 n). 
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Fraud on tne Court takes the form of collusion where both plaintifl* and 
defendant are parties to it. The facts put before the Court may be either 
(a) non-existent, or (h) existent but corruptly preconcerted by the parties 
(see the Duckes^ of Kingston's case, 1 Smith, L. V.), 

[Authorities . — The principal treatises are those of Bigelow (American), 
1890, Moncreiff (1891), Kerr (1883). See also the notes to Chandelor v. 
Lopus and Pasley v. Freeman in Smith's Z. (7.] 

e 

Fraud on Marital Rights.— See Settlements; and^^ratft- 
morc V. Bowes, 1789, 1 Ves. Jun. 22 ; 1 R. 11. 7G ; White and Tudor's L. C, 


Fraud on Powers.— See Towers. 


Frauds, Statute of. — The statute of Frauds (29 11 . c. 3) 

was a valuable piece of legislation in its day, especially at a time when the 
evidence of parties to a suit was not admissible. It consists of a number of 
requirements for documentary or other evidence of various legal trans- 
actions, m^e with a view to the prevention of fraud and perjury. Lord 
Nottingham claimed to be the autlior of the statute, and to have introduced 
it into the House of Lords, though he says that it received additions and 
improvements from some judges and civilians {Ash v. Ahdy, 3 Swans, 664), 
The Act consisted of twenty-four clauses, of which one, the thirteenth, 
was in subsequent editions of the Act divided in two, so that the later 
sections were wrongly numbered. 

SecS. 1, 2, 3 relate to the creation or assignment of interests in land. 
Before the passing of the statute, writing or deed was not essential to the 
creation of a freehold estate in possession, or of an estate foi years. 
Appropriate words •followed by livery of seisin in the case of freehold, 
or by entry in the case of estates for years, would effect the purpose of the 
parties, although a deed was usually executed or writing signed as evidence 

of the transaction. , , i. i. • 

Sec. 1 enacts that any interest of freehold, term of y^rs, or uncertain 
interest of, in, to, or out of any messuages, manors lands teilements, 
or hereditaments, not put in writing and signed hy the parties making 
or creating the same, or their agents lawfully authorised 'in vmtvtig, shall 

have no more effect tlian an estate at will. . i. j 

Sec. 3 makes the same recpiirement as to assignment, grant, or surrender 

^Sh^ffifnoted that in most of these cases the tonsaction is avoiiM 
by 8 & 9 Viet. c. 106, s. 1, unless it be by deed. Whether such a de^ 

now consider. . uroucht in the case of certain 

°° aSo. i. brougM, or .om. 
contracts utless the agreem p writing signed by the party 

memorandum or note thereof, shall be m wnwng s b 3 
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to be charged therewith, or some person thereunto bj him lawfully 
authorised. ^ 

The contracts specified are five 

(1) A special promise by an executor or administrator to answer 
damages out of his own estate ; 

(2) A special promise to answer for the debt, default, or miscarriage of 
anotlier. The words “ special promise ” seem to point to a resemblance in 
these two contracts. In each case there is a primary liability, of the 
estate in the one case, in the other case of the party, whose “ dftjt, default; 
or miscarriage” is answered for. But the promise in (1) may be absolute 
or conditional— a promise to pay if the estate does not suffice, or a promise 
to pay in relief of the estate ; the promise in (2) must be conditional, that 
is, it must not be an indemnity {Reader v. Kingham^ I860, 13 C. B. N. S. 344 ; 
Sutton & Go. V. Grey, [1894] 1 Q. B. 288 ; In re Hoyle, [1893] 1 Ch. 98), 
nor a promise to pay for things done or promised for the benefit of a third 
party {Birhnyr v. Darnell, 1 Sm. L. C. 310). There must be three parties — 
the creditor, the person primarily liable, and the guarantor (see 
Guarantee; Indemnity; Piiingipal and Surety). 

(3) Any agreement made in consideration of marriage (for this see 

Leake on Contracts, 3rd ed., p. 211). • 

(4) Any contract or sale of lands or hereditaments, or any inderest in or 
concerning them. As to this contract it should be noted — {a) that a parol 
lease not exceeding the term of three years is valid as a lease under sec. 2, 
hut that an agreement for such a lease must be in writing under sec. 4, and 
that the parol lease, though good as a lease, cannot be treated as an agree- 
ment upon which action can be brought against the lessee for not taking 
possession, unless there be writing as required by sec. 4 ; (h) there is 
sometimes a difficulty hi determining whether a contract is, or*is not, 
concerned with an interest in land. Growing crops produced by cultivation 
(see Growing Crops) are distinguished from natural produce of the soil, 
such as growing grass or fruit. An agreement for the Sale of the former is 
in no case an agreement concerning an interest in land, and in the case 
of the latter only if the property is to pass before severance (see Salk 
OF Goods). Again, a contract for an easement does, while a contract for 
a licence does not — a contract for purcJiase of fixtures does, a contract as 
to remfival of fixtures does not — concern an interest in land (Leake on 
Contracts, 3rd ed., pp. 215-218). 

(5) Agreement not to be performed within a year from the making 
thereof. The upshot of the decided cases turning on this contract is 
that the parties must clearly contemplate liabilities on both sides extending 
beyond the year {Donellan v. Read, 1832, 3 Barn. & Adol. 899). 

Where this is so, conditions subseejuent which might bring the contract 
to an end within the year do not take it out of the statute. 

The requirements of the section are tolerably well ascertained. 

“iVb Action shall he hroughC — The contract therefore is not void or void- 
able, but merely unenforceable, until the necessary evidence is forthcoming 
{Leroux v. Brown, 1853, 12 C. B. 801), and this evidence inayjie provided 
cither before the conclusion of the contract, as in the case of a written 
offer signed by the offeror and accepted by parol {Reu^s v. Pichsley, 1866, 
L. R 1 Ex. 342), or after the contract is made, even though t^ letter 
which conftiins the term^ of the contract contains also a repudiation oi 
them (Buxton v. Bust, 1872, L. E. 7 Ex. 1 and 279). 

" Unless the Agreement or some Memorandum or Note the^of shall h 
in writing.^-^Whsit is a sufficient memorandum or note ? It is settled that 
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(at) the namS (If each party imist appear in the document, not merely in the 
^gnature at the end {Williams v. Jordan, 1877, 6 Ch. D. 517); for this 
purpose letter and envelope are considered as one document {Pearce v. 
0ardmr, [18971 1 Q. B. (C. A.) 688). 

(6) That the terms must appear and that the word “ agreement ” must 
be construed to require that the consideration as well as the promise should 
be set forth in the memorandum ( Wain v. Warlters, 1804, 5 East, 10 ; 7 E. B. 
645). 

An exception to this rule is made in the case of the iiromise to answer 
for the debt, default, or miscarriage of another, by 19 & 20 Viet. c. 97, s. 3 
(Mercantile Law Amendment Act). 

(c) Where the writing is to he found in several documents parol 
evidence may be admitted to identify and to connect the documents. Such 
evidence appears to be only admissible where upon the identification of the 
documents this connection is obvious; but the matter is not free from doubt 
{Long V. Millar, 1879, 4 C. P. 1). 450 ; Oliver v. minting, 1890, 44 • ii. U. 
205 ; Fry, Specific Performa/tvee, 254). 

(cZ) Parol evidence is also admissible to identify the contracting parties 
if not named but indicated by description or reference. Thus an agent 
contractipg in his own name may prove the existence of his principal 
{Filhy V. Mounsell, [1896] 2 Ch. 737). Parol evidence may also be given to 
identify “ the owner” of a property named or “ the executor” of a person 
named. In like manner a property described so awS to make identification 
simple may be identified by parol evidence {Plant v. lionrnc, [1897] 2 Ch. 
(C. A.) 281 ; Leake, 3rd ed., p. 230, and cases there cited). 

** Signed iy the Party to he charged theremth *' — The signature must be the 
signature of the party to be charged. The contract need not be signed by 
both, Aor need the signature be at the end of the memorandum ; it may be 
at the beginniiffe or in the middle, it may be a mark, it may be printed or 
stamped, but it must be intended to authenticate the entire contract (hry, 
Specific Performanm, 247 ; Leake, 3rd ed., 236). . 7 » a « i 

^ “ Or hy some other Person thereunto hy him latofiilly authorised. bees. J 
and 3 require the agent therein mentioned to receive a wntten authonty. 
Sec 4 makes no such requirement. Any mode in which the relation ot 
principal and agent may be creat^—by prioi- authonty, by ijreiice, oi 
by ratmeation— is sufficient (Fry, Bpenjio Perfomarux, drd ed., -4g). 

^ Under certain circumstances the Court of Chancery will recognise 
performance of a contract falling within the statute as 
^tine and as enabling the Court to uphold the contract. 

JudicJiure Act this rule is of geueiul application. It has be.en imid to be 
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occasioned by fcne judicml ^ /oS Geo ii c. 6. 'The sections 


next four sections deal with trusts. 
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Sec. 7 avoids all declarations or creations of trust in lan&s or heredita- 
ments, except such as are made in writing, signed by the party able t^ 
declare such trust or by his last will in writing. For the interpretation of 
this section, see Rochefoucauld v. Bomtead, [1897] 1 Ch. (p. A.) 197, and 
cases there cited. 

Sec. 8 saves from the operation of this clause such trusts as arise by 
implication of law. 

Sec. 9 avoids grants or assignments of trusts, imless they are in writing 
signed by the party granting or assigning the same, or devisedPby him as 
aforesaid. 

Sec. 10 provides that where a trust estate descends, the heir shall be 
liable for the debts of his ancestor, as though the estate had descended at 
common law; but by sec. 11 the heir shall not be liable for these debts 
beyond the amount of the trust estate out of which they are due. 

Secs. 12, 13, and 14 are repealed. Sec. 12, which made estates pur 
autre me devisable, was repealed by the Wills Act, 1837. Secs. 13 and 14, 
which imposed conditions on the effect which judgments might have on 
lands held by hond fide purchasers for value, were repealed by 42 & 43 
Viet. c. 59. 

Secs. 15, 16 are repealed and re-enacted in substance by ther Sale of 
Goods Act, 1894, ss. 26, 4. (See Sale of Goods.) • 

Sec. 17, repealed by 44 & 45 Viet. c. 3, deals with recognisances in the 
nature of a statute staple, by which lands were made security for debt. 
These are not henceforth to bind lands in the hands of a hond fide purchaser 
for value, except from the date of their enrolment, which was to be entered 
in the record of the recognisance. (See Recognisance ; Staple.) 

Secs. 18-21 repealed by the Wills Act, 1837. These sections deal 
with nuncupative wills of personal property, avoiding such as deaf with 
estates more than £30 in value, unless various regulations are observed, 
and forbidding revocation of a written will of personal property unless the 
revocation be also in writing attested by three witnesses.* 

Sec. 22 makes an exception, still in force, to the foregoing clauses in 
favour of soldiers on military service, and sailors when at sea. For these 
clauses see Will ; I^eobate. 

Sec. 23 provides that nothing in the Act shall affect the jurisdiction of 
Probate Courts, but that this jurisdiction shall be exercised subject to the 
regulations of the Act. This might well be repealed. 

Sec. 24 is explanatory of the Statute of Distributions as regards the 
right of the husband to administration of the estate of a feme covert dying 
intestate. See Husband and Wife: Distkibutions, Statute of. 


Fraudulent— 

Appointment — See Poweks, Execution of 

f 

AsaignmerU . — See Fkaudulknt Conveifances, infra. 
Assurance . — See iWd. and Bankruptcy, voL i. at p. 486, 



Bankrupt . — See Fsaudulent B^tor. t 

• , •" 

Cormyamses . — ^Fraud is protean in its forms, but one form has been 
common to all ages and nations — ^the fraud of a debtor seeking^o put his 
property out of the reach of his creditors. English law, irhich “ abhors 
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endeavoured to defeat designs of this kind 
& ^ ®- 4. were both directoi against col- 

howevo^ <• ^ ^ secret trust for himself, ^^ese statutes were, 

Sr comprehensive Statute 13 Eliz. a 5. which, 

suits feoffments, gifts, grants, alienations, conveyances, bonds, 

phIIiibL ® executions have been contrived of malice, fraud, covin, 

W defraud creilitors or others of their 

Honiara ^tions, suits, debts, accounts, damages, forfeitures, etc., 

deckres aftd enacts that every feoffment, etc., of lands, tenements, heredita- 
* goods, or chattels by writing or otherwise, and every bond, suit, 
execution made for any intent or purpose before declared and 
pressed, shall be, as against that person, his heirs, successors, executors, 
aamimstrators, or assigns, whose actions, etc., are or might be in anywise 
disturbed, delayed, hindered, or defrauded by such practices, utterly void”; 
wi^ this qualification that the statute is “not to extend to any cntate 
or interest in lands, etc., on good consideration, and bond fide lawfully con- 
veyed to any person not having notice of such covin.” This celebrated statute 
has tor more than three hundred years formed an eflectual bulwark against 
frauds on creditors. It is, as Lord Mansfield said, only declaratory of the 
common 4aw, but it has the merit of having formulated tl»e common law 
with precision. Being in suppression of fraud, it is to be and has always 
been liberally expounded. 

What Property is vnthin the Statute. — All kinds of property, real and 
personal, legal and equitable, vested, reversionary, or contingent, are within 
the statute, provided it is property which creditors could liave reached by 
execution at the date of the fraudulent conveyance. Hence, as fresh species 
of proTOrty have been rendered available to execuitiou creditors by tlie Legisla- 
ture, tne opera Jjon of the statute has widened. If the property conveyed 
is property which is not liable to execution, it is, even now, not within the 
statute, for creditors are not wronged. 

“ On good Consideration and bond fide!* — It is on this qualifying proviso 
that the validity of conveyances under 13 Eliz. c. 5 has chiefiy turned. It 
is not sufficient, as the words themselves show, that the cotiveyaiice should 
be for good consideration ; it must also be bond fide {Corlctt v. Badcliffey 1861, 
14 Moo. P. C. 121, 135 ; In re Johnsoiiy 1881, 20 Ch. D. 389). Conversely, 
it is not enough that the conveyance should be bond fide ; it must b^also for 
good consideration. 


Voluntary Cmiveyances. — The principle underlying the law as to volun- 
tary conveyances is tliat a man must be just before he is generous. A 
person who is indebted is not entitled to give away — that is, to convey 
without any equivalent — what is in truth not his but his creditors’ property 
{Freeman v. Pope, 1869, L. B. 5 Ch. 340). “ Good ” in the statute means 
valuable consideration, not a consideration merely meritorious, such as 
natural love and affection, which is of no benefit to creditors. The expression 
“indebted,” however, in this proposition must not be taken to mean merely that 
the grantor or settlor o .res some debts {Toionsend v. Westacott, 1839, 2 Beav. 
340, 344) ; it did, no conveyance would be safe; nor, on the other hand, does 
it mean that the debtor must be proved to have been insolvent. The true 
criterion when a voluntary conveyance is made by a person indebted is this : 
Does tbe conveyance subtract from that property which is the proj)er fund for 
the payment of the grantor’s debts an amount witliout which those debts can- 
not be paid? If it does— if the necessary consequence of the conveyance 
or settlement is that some creditors must remain unpaid, the inference to 
be drawn is that the conveyance is fraudulent (lient v. Bileyy 1872, L. K. 



506 FBAUI>ULENT CONVEYANCES'' 

' ' - ' 

14 Eq. 190 ; Smith v. ChenrilU 1867, L R 4 Eq. 390, 395), iaS, the Court 
does not, to find the conveyance fraudulent, require proof that the grantor^ 
had an intention to defeat, delay, or defraud. It is sufficient that the con- 
veyance was calculated to have that effect ; but if the grantor has, at the 
date of the conveyance, property left in tangible assets outside the convey- 
ance or settlement amply sufficient to meet all his existing debts and 
liabilities, the voluntary conveyance will not be obnoxious to the statute 
even though the grantor may be temporarily embarrassed {Ex parte Russell^ 
1881, 19 Ch. D. 588: In re Ridler, 1883, 22 Ch. D. 74 ; Crossley wElworthy, 
1866, L. li. 2 Eq. lo7 ; Holmes v. Penmyy 1857, 3 Kay & J. 90, 99). 

Future Creditors. — If a man is not indebted at the time that he makes a 
conveyance, and means no fraud on future creditors, the conveyance, though 
voluntary, will be good against future creditors. This is well established 
{MacJcay v. Douglas, 1880, L. R 14 Eq. 121). But the transaction must 
be free from fraud, for a man, though not indebted at the time of con- 
veying, may contemplate doing something which may lead to indebtedness or 
insolvency {Jenhyn v. Vaughan, 1857, 3 Drew. 419), embarking, for example, 
in a hazardous business {Crossley v. Ehcorthy, 1871, L. R 12 Eq. 158). In 
such a case his conveying or settling all his property ( Ware v. Gardner, 1868, 
L. R 7 Eq. 317), or substantially the whole {Ex parte Russell, 1881, 19 Ch. D. 
588 ; Mackay v. Douglas, supra), by way of post-nuptial settlemint on his 
wife and children to avoid the risks of the adventure, and thus denuding 
himself of his property when he is just about to contract debts, is a strong 
badge of fraud, and the inference is almost irresistible that he means to 
defeat creditors. The onus, however, of proving fraud where the grantor 
or settlor was not indebted at the time is thrown on those who impeach 
the conveyance; for fraud is not to be i>re8umed {Jenkyn v. Vaughan, 
supra). There is no fraud on future creditors in a solvent spendthrift 
tying up his property under a Family Abrangement entered into for value, 
for the object of such a settlement is to check the settlor's extravagance, 
not to defeat creditors {In re Teilcy, 1896, 3 Manson, 226, 321). 

The Statute of 13 Eliz. c. 5 has nothing to do with bankruptcy as 
such, except this that a conveyance which is fraudulent under the statute 
will constitute an act of bankruptcy under sec. 4 (1) {a) of the Bankruptcy 
Act, 1883, of which any qualified creditor of the grantor or settlor may avail 
himself.# The policy of the I.egislature has in consequence found it necessary in 
the Bankruptcy Act, 1 883, to go further in the matter of voluntary settlements, 
and to avoid them in certain circumstances, as against the general body of 
creditors represented by the trustee in bankruptcy, when they would not 
be void imder the Statute of Elizabeth, and would yet be productive of great 
hardship to creditors. Under the Act (s. 47) any settlement not being a 
settlement made before or in consideration of marriage, or made in favour of 
a purchaser or encumbrancer in good faith, and for valuable consideration, or 
a settlement made on or for the wife or children of the settlor of property 
which has accrued to the settlor after marriage in right of his wife, is, if 
the settlor becomes bankrupt within two years after the date of the settle- 
ment, to be void against the trustee in bankruptcy ; and if# the settlor 
becomes bankrupt within ten years after the date of the settlefiient, it is to 
be avoided, unless the parties claiming under it can prov^ that the settlor 
was at the time of making the settlement able to pay all liis debts 
the aid of «the property comprised in the settlement. This criterion of 
indebtedness is the same as that under the Statute of 13 Eliz. c. 5. 
“ Settlement ” in the Act includes any conveyance or transfer 6f property. 
And see Bankruptct. 
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wActi within /Ae ^atKte . — To impeach a convey- 
fraudulent under the statute is a matter of much greater 
SSi conveyance is voluntary, and the reason is the 

properly paid, in the intemts of honest 
^ P'lrchaser for value. To successfully challenge 
enough to show fraud by the vendor. The 
For f P^'^y ^raud on creditors, and 

indebtedness on the part of the vendor is not 
fr ^ ’■f =^89). In the case of a volunteer 

he had or had not notice of the fraud. His title is 
conveyance is within the statute; but to displace the 
title ot a purchaser for value, an actual and express intent on his part to 
or defraud creditors must be proved. It is not raough 
tnat the eflect of the conveyance is to defeat and delay creditors, or tliat 
T? loo^ Providal for {Mkhlktmi v. Polloek, 1875, ? Ch. 

u. WZ). When once, however, such express intent to defeat the r- .Ute of 
creditors IS proved, the fraud supersedes any consideration. 

Marr^e is a yaliuible consideration — the highest indeed, as Lord 
ardwicke said, of tdl considerations; Imt a settleiiieiit executed on marriage 
may stiU be fiaudiileiit and void under 13 .Rliz. c. 5, if the intention of the 
parties is^to defraud and delay creditors, and the marriage is merely part of 
a scheme for that purpose, as where a solicitor-scrivener married a woman 
with whom he had cohabited for seven years, settling the wliole of his 
^operty on her, and two months after became bankrujit {Columhim v. 
Fentall, 1852, 1 Sm. & G. 228 ; and see Bvlmer v. Hunter, 1869, L. R. 8 
Eq. 46 ; Kevan v. Crawford, 1877, 6 Cli. I). 29 ; Wenman v. 1891, 64 
L. T. 88 ; and Ec parte Bolland, 1 873, L. 11 ^ 7 Eq. 1 15). 

\\^ether a conveyance is or is not bond fide — fraud or no fraud — is a 
question prof) A for a jury, looking at all the circumstances at the time of 
the conveyance (Martindale v. Booth, 1833, 3 Barn. & Adol. 498). (.Certain 
special circumstanees have sometimes been described as badges of fraud. One 
is the generality of the gift. Another is the grantor s remaining in possession 
though the conveyance is absolute {Treyneso^am, supra \ Edwards v. Harbcn, 
1788, 2 T. E. 587 ; 1 E. E. 548); such continuance in possession suggests 
collusion and enables the grantor to get undue credit, but neither circum- 
stance is conclusive. Much may depend on the nature of the pripperty — 
as whether it is land or chattels — and the object of the conveyance. 

Setting aside Fraudulent Settlcmcrd. — In setting aside a voluntary settle- 
ment under 13 Eliz. c. 5, the law respects the rights of all purchasers for 
value, including mortgagees, whether legal or equitable, of any interest 
created by the settlement, provided they took before the settlement had 
been avoided, and without notice that it was fraudulent {Halifax Bank v. 
Gledhilt, [1891] 1 Ch. 31) ; and this principle is fully recognised in bank- 
ruptcy {In rc Carter & Kenterdines ControA^t, [1897] 1 Ch. (C. A.) 776). 

When a fraudulent conveyance is set aside at the suit of tht pre-exist- • 
ing creditors, the property comprised in it becomes available for the benefit 
of creditors subsequent to the conveyance as well as those existing at its 

date, and all participate pari passu. « “tm* u u 

A conveyancjp or settlement which is void under the Statute of Elizabeth 
,is not void m tdto. It is only void to the extent necessary to give effect to 
the rights of creditors. For every other purpoje it is good {Ckirtis v. Prwe, 
1805, 12 Ves. 89, 103, 106). It is good against the grantor or settlor {Bobinson 
V. M^Honitel, 1818, 2 Barn. & Aid. 134), against any other person, privy and 
consenting to it {Steel v. Brown, 1808, 1 Taun. 381), and against strangers, 
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other than bond fide purchasers, for valuable consideration (BSssey v. Wind- 
ham, 1844, 6 Q. B. 116). 

Conveyances, Fravdulent, ayainst Purchasers. — The Statute of 27 Eliz. 
c. 4 is directed against frauds on purchasers, as 13 Eliz. c. 5 is against 
frauds on creditors. This statute — 27 Eliz. c. 4 — ^makes ^'void all con- 
veyances, estates, gifts, grants, charges, and limitations of uses of, in, or 
out of any lands, tenements, or other hereditaments made for the intent 
to defraud and deceive such persons as shall purchase the same lands, 
etc. It is thus confined to land, but it covers all interests therein, 
whether legal or equitable, corporeal or incorporeal, copyholds, leaseholds, 
advowsons, rent-charges, annuities issuing out of land, timber and minerals. 
Like 13 Eliz. c. 5, it nowhere speaks in terms of voluntary conveyances, but 
such voluntary conveyances have from the first been treated as falling 
within the policy of the statute, which is the protection of purchasers for 
value ; and the exception in sec. 4 {Doe v. Manning, 1809, 9 East, 59 ; Trowell 
V. SherUon, 1878, 8 Gh. D. 325), in favour of all conveyances had or made 
“ upon or for good consideration and bond fide,'* evidently points to con- 
veyances which are not for value. The quantum of the consideration is 
immaterial {Price v. Jenkins, 1877, 5 Ch. D. 619), but a merely meritorious 
consideration — ^providing for wife and children — will not support a con- 
veyance {Shurmur v. Sedgwick, 1883, 24 Ch. D. 597), nor will the*fact that 
it has been executed by the direction of the Court {Martin v. Martin, 1831, 
2 Euss. & My. 507). The interposition of trustees can make no difference, 
if the beneficiaries are volunteers {Townend v. Toker, 1865, L. R 1 Ch. 446, 
458) ; and so effectual is the protection of the statute that the purchaser 
knowing or having notice before purchasing of the prior voluntary settle- 
ment does not disentitle him to have the settlement avoided {Bogspoole v. 
Collins, 1870, L, E. 6 Ch. 232; Buckle v. Mitchell, 1812, 18 Ves. lit); 11 
R E. 155). • 

A deed, apparently voluntary, may, however, be supported by proof of 
a consideration arising subsequently to the deed {Clarke v. Willott, 1871, 
L E. 7 Ex. 317). 

A voluntary settlement, though void against a purchaser, is good against 
the settlor ; and as a corollary from this it might have been expected that 
where a voluntary settlement is defeated by a sale of the property for 
valuable consideration the persons entitled would have an equity to be paid 
the proceeds of sale. But this is not the case {Posher v. Williams, 1875, 
L. E. 20 Eq. 218). The voluntary settlement is, as to the land sold, gone — 
become mere waste paper, but only to the extent of the interest of the 
mortgagee or purchaser {Croker v. Martin, 1827, 1 Bli. N. S. 573 ; Dolphin 
V. Aylward, 1869, L. E. 4 H. L. 499). If the settlement comprises other 
property besides that sold it remains operative. 

Who is a Purchaser. — A mortgagee is a purchaser pro tanto within the 
statute, and this whether the mortgage is legal or equitable. A person 
*with a confract to purchase land is a purchaser {Buckle v. Mitchell, 1812, 
18 Ves. 100; 11 E. E. 156). An assignee of a lease to which , liability 
attaches is a purchaser {Price v. Jenkms, 1877, 5 Ch. D. 619) ; biit a judg- 
ment creditor is not a purchaser. * 

Preferring Creditor. — ^At common law a debtor in insolvenit circumstances 
may prefer one creditor to another, and there is nothing ifl 13 Eliz. 5 to 
prevent his doing so {EolUr^, Anderson, 1793, 5 T. E. 236). The reason given 
by Lord Kenyon in that case was that such a preference is given not with 
a view to any benefit to the debtor, but merely to secure the paj^ent of 
just debt to the former ; in which there was no ill^Uty orj^justice. R 
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faaakruptc/tbe case is now met by the seotion against fraudulent preference 
Jfi. 48). See Bankruptcy. 

[Authorities , — ^May, Fraudulent Conveyances, 2nd ed. ; Smith, Leading 

Cam, 10th ed., vol. i. pp. 1 ct 
* 

Creditor, — A creditor who wilfully, and with intent to defraud, makes 
in a bankruptcy or liquidation by arrangement a false claim, or a proof, 
declaration, or statement of account which is untrue in any material 
> , particular is gmlty of misdemeanour, and liable to imprisonment for not 
over one year with or without hard labour. As to procedure, see FRAUDULENT 
Deltor, 


Debtor, — 1. Courts of bankruptcy are under the bankruptcy laws 
authorised to impose disabilities on bankrupts wlio have incurred debt by 
fraud, or have committed frauds on their creditors (see In re Richardson, 
1886, 4 Mor. Bky. 22 ; In re Hedley, [1895] 1 Q. B. 423). See Bankloptcy, 
vol. i. p. 500. 

2. On the abolition of imprisonment for debt, the Debtors Act, 1869 
(32 & 33 Viet. c. 62), as extended and amended by the Bankruptcy Acts of 
1883 (4g & 47 Viet. c. 52) and 1890 (53 & 54 Viet. c. 71), created a series 
of indictable offences by debtors. They fall into two classes — those 
which may be committed by any debtor, and tliose which can only be 
punished in the event of the debtor’s bankruptcy. All are triable at 
Quarter Sessions (1869, s. 20), and their definition by the Acts does not 
exclude liability for the same acts under other statutes or the common law, 
provided that a man may not be twice punished for the same offence (1869, 
s. 23 ; Int. Act, 1889, s. :53). Perjury, for instance, may be committed with 
respect to many of the matters below mentioned. See Russell on Crimes, 

6th ed., vol. i. pp. 47, 298, 384, 398. , , . . . . oo. , 

The amendments in the Act of 1869 ettected by the Acts of 1883 and 
1890 were made ia consequence of decisions limiting the effect ol; the earlier 
Act (e,g. In re Burden, 1888, 21 Q. B. 1). 24 ; R, v. Beck, 1889, 61 L. T. 596), 
and are not retrospective {R, v. Griffiths, [1891] 1 Q. B. 145). . 

A, The following acts are indictable misdemeanours punishable by im- 
prisonment with or without hard labour xor not over twelve 
whether the debtor is a bankrupt or not {R. v. howlands,,^\'6^Z, 8 

^ 1. If a person in incurring a debt or liability has obtained “ 

false pretences or by means of any other fraud of a like nature (1869, s. lo 

(1): 1876, 1 Ch. D. 151). . » i i ponHnn 

^ ^ A man may be convicted of obtaining credit by fraud under the section 

who obtains a meal at a restaurant without meaning to pay for it (R. v. 

Sor lia^iByVSw where a new biU is given for an old one ^ 
{B. V. pSce, 1887, 56 L. J. M. C. 85), or a loan is obtained {In re Saimm, 

^^^2 If J^Derao? wth intent to defraud his creditors or any of them, has 
made or (id to be made £^9 
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630). The term “judgment or order” seems not to apply te jid^nients or 
orders in criminal proceedings or in bastardy, and the term " creditor ” in 2. 
does not apply to a plaintiff in an action for imliqnidated damages (JS. 
Hopkim, [ij896], 1 Q. B. 652). 

B. It is a felony, punishable by imprisonment for not ovef two years with 
or without hard labour, for any person to quit, or attempt or prepare to 
quit England with property to the amount of £20 or upwards divisible 
among his creditors, if it be done after or within four months before (1) a 
bankruptcy petition , has been presented by or against him, or « receiving 
order made ; or (2) his affairs are in liquidation by arrangement (1869, s. 12 ; 
1883, s. 163). It is not necessary to charge intent to defraud, but the jury 
may acquit if satisfied that he had no such intent. The definition of the 
offence enables arrest to be effected with or without warrant, without 
resorting to writ of ne exeat regno, or the corresponding procedure. 

Prosecutions under the section are rare, the latest being B. v. Jahez 
Balfour, 

C, The following misdemeanours, all punishable by imprisonment with or 
without hard labour for not over two years, may be committed by a person 
adjudged bankrupt or against whom a receiving order has been made, or 
whose affairs are liquidated by arrangement under tlie Bankruptcy Act of 
1869 (1869, s. 11 ; 1883, s. 163 ; 1890, s. 26) • 

1. Failure to disclose to the best of his knowledge and belief to the 
trustee all his property, and when and how, and to whom, and for wliat 
consideration he disposed of any part of it, even before bankruptcy {B, v. 
Mitdull, 1880, 50 L. J. M. C. 76), otherwise than in the ordinary course of 
trade, or for the ordinaiy expenses of his family (s. 11 (1)). 

2. Failure to deliver up to or to the order of the trustee — 

(а) All his property in his custody or under his control which he is 
required under the bankruptcy laws to deliver up (s. 11 (2)^; 

(б) All books, documents, and papers in his custody or under his control 

relating to his affairs (s. 11 (3)). • 

3. Material omissions in a statement relating to his affairs (s. 11 (6)). 
In these cases the jury may acquit, if satisfied that tliere was no intent to 
defraud. 

I), The next class of offences, to be criminal, must be committed after or 
within four months before presentation of a bankruptcy petition by or 
against the accused, or in the case of a receiving order by arrangement, 
under sec. 103 of the Bankrui)tcy Act, 1883, after the date of the order 
(1869, 8. 11 ; 1883, s. 163 (1); 1890, s. 26). 

They can therefore not l)e committed by an infant (B, v. Wilson, 1880, 

5 Q. B. U. 28), nor by a married woman who is not trading separately from 
her husband (lit re Lynes, [1893] 2 Q. B. 113). 

4. Fraudulent removal of any part of his property of the value of £10 
or over (5), and concealment of property to such amount unless the jury is 
satisfied there was no intent to defraud (a. 11 (4)); but not removal under 
an avoidable assignment (JB. v. Creese, 1874, L E. 2 0. C. E. 105). 

5. Attempt to account for any part of his property by fictitious losses 
or expenses (s. 11 (12)). 

6. Obtaining property on credit by any false representation or other 
fraud, and not paying for it (s. 11 (13)) (see Ex parte StSilard, 1868, L. E. 

3 Ch. 408 ; fi. v. Cherry, 1*71, 12 Cox C. C. 32). " ^ 

7. False representation or other fraud to get the consent of his creditors, 
or any of them, to consent to any agreement as to his afEairs, bankruptcy, or 
liquidation (s. 11 (16)). 
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8. 4)0 inform the trustee of proof of a false debt within a month 

of the time when he knows or has reason to believe it has lieen made (s. 11 (7)). 
^ 9. Fraudulently parting with, altering, or making an omission in any 

document affecting or relating to his property or affairs, or l^iug privy 
thereto (p. 11 (il)). 

10. Concealment, destmction, falsification of or making any false ^try 
in a book or document relating to his property or affairs if done by him or 
with his privity, or preventing the production of any such book, document, 
paper, or writing, unless the jury are satisfied that he did not intend to 
conceal the state of his affairs or defeat the law (s. 11 (8) (9) (10)). 

11. Obtaining property or credit on the false pretence of carrying on 
business and dealing in the ordinary way of trade, and not paying for it 
(s. 11 (14)). 

12. Pawning, pledging, or disposing of otherwise than in the ordinary 
course of trade any property obtained on credit and not paid for (s. 11 () 5)) 
(see Ex parte Bretts 1876, 1 Cli. D. 151). Notwithstanding the te^utb of 
sec. 163 (2). of the Act of 1883, offences 11. and 12. appear to aj)p'; only to 
traders, and the jury can acquit them if satisfied that there was no intent 
to defraud. 


A debtor’s criminal liability is not extinguished by his discharge,^ or 
acceptanc|^ of a composition or scheme of arrangement (Act of 1883, s. 167). 

An undischarged bankrupt under the Act of 1883 is guilty of a mis- 
demeanour if he obtains “credit” to the amount of £20 or over, without 
disclosing that he is an undischarged bankrupt (1BB3, s. 31). An intent 
to defraud is not an element in the offence (A*, v. Dymi, [1894] 2 Q. 

B. 176). The offence is committed by receiving and keeping goods oyer the 
value of £20 without paying for them (A. My, 1 886, 16 Cox C. (1 160), 
even 'Vjhere the creditor is in Ireland and the accused in England (iv. v. 
Petere, 1886, 1(» Q. B. D. 636,. in which wise tlic judges differed as to tlie 

exact meaning of “ credit ”). . .. . 

Persons who aid and abet counsel to procure or incite to the cominissiou 
of any of these offences are indictable, even if not tliemsc ves bankrupts 
a.». 1881.29 W. K. 200,573; * v. 

and conspiracy to commit any of the ottenccs m contoiuiilatiou oi liaukrupt > 

L alTo iSdictehle. even whore a hankruptcy has not n. Iho end ..ccnrrenl 
{Emtrmmi v. R., 1873, L E. 8 Q. B. i02),_aud a conspiracy is mdiiitahle to 

make covinous transfers under 13 Mz. c. !). i offimdprs 

The ofifences are within the Extradition Acts and l-ugilivc Ollcnders 

jin isdiction may ordex^ a 

or the offiml V, .tii,,',. i, Jm oS I,, 

Dempsey, 187o, L K 8 Oh. l 1 i the expenses theredt 

the director of public prosecutions ( 188 .. s. lOO) an i ^ ^ 

on production of the order are ^ funder head C.) in the 

case of those offences, winch are the accused for 

event of bankruptcy, the Bankruptcy ju„,,i^ before justices, and may 
trial withowA sending him for prehmi y q . 

take depositions^ind igg) Jut hv practice this power is not 

stipendiary magistrate (1883, mi receiving order to. 

exercised, and the ^rector I'w^hc ^oaec as to imlictable 

prosecute adopts the ordinary pioced 

""IS B.1 quite cle» whether the 6..urt u», eet iu uuthiuq 
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the order (1883, s. 165 (1)). Ordinarily it acts on the writt^f^ort o£ the 
trustee in bankruptcy or the official receiver, without notice to the 
bankrupt {Ex parte Le&mri^ 1875, L R. 19 Eq. 269 ; Ex parte Mareden, 187di 
2 Gh. D. 786), or on the representation of a creditor on the committee of 
inspection (1869, s. 16 ; 1883, s. 164) supported by proper evidence 
Leora/rd^ 1875, L. E. 19 Eq. 269). The bankrupt or other person ordered 
to be prosecuted with him has no appeal from an order for his prosecution 
{Ex parte Marsden, 1876, 2 Ch. D. 786 ; Ex parte Br<mn, 1876, 2 Gh. D. 799). 
But an appeal lies on a refusal to direct a prosecution by th^ trustee or 
official Teceivei {Ex parte Dempsey, 1873, L. R. 8 Gh. A. 676 ; Ex parte 
Priestley, 1878, 10 Gh. D. 774; In re Stephem, 1885, 2 Mor. Bky. 20). 

Prosecutions not under order of a Bankruptcy Gourt or the High Gourt 
(s. 165(3)) follow the ordinary course for indictable offences, and are 
subject to the Vexatious Indictments Act, 1859, but no costs, can be given 
to the prosecutor (jB. v. Thomas, 1870, 11 Gox C. G. 535). The justices, 
besides their power to take evidence for the defence under 30 & 31 Viet, 
c. 35, are also required to hear any evidence tendered to negative “ guilty 
intent ” (1869, s. 18 ; JB. v. Dyson, [1894] 2 Q. B. 176, 179). 

Venue. — The place of trial for these offences is where they are com- 
mitted ; and where credit was obtained, in the place where the creditor gave 
credit {K v. Dawson, 1888, 16 Gox G. C. 556). ^ * 

Indictment. — The form of indictment is prescribed by sec. 19 of the Act 
of 1869. Gonsequently it is unnecessary to set out in detail details of false 
pretences or representations {B. v. Pierce, 1887, 56 L. J. M. G. 85 (G. G. E.) ; 
R. V. Watkinson, 1872, 12 Cox G. G. 271 (G. C. E.) ; and cp. Taylor v. R, 
[1895] 1 Q. B. 706). Amendment cannot be made after a verdict of a count 
containing a defect not cured by verdict {B. v. Oliver, 1877, 13 Gox G. G. 
588 (G. G. E.) ; B. v. Knight, 1878, 14 Cox G. G. 31). 

Where the word “fraudulent” does not occur in the (tefinition of , the 
offence, the burden of disproving intent to defraud is on the defence {R v. 
ThoTms, 1871, 11 Gox C. C. 535 ; B. v. Bolus, 1871, 23 \. T. 339). 

The provisions of sec. 85 of the Larceny Act, 1861, as amended by sec. 27 
of the Bankruptcy Act, 1890, apply only to prosecutions under the factor 
sections (75-84) of the Larceny Act. Gonsequently the admissions or 
statements of a bankrupt in his examination in bankruptcy are evidence 
against him in respect of the offences within the title, and may be proved 
either fly the notes of examination read over to and signed by the debtor 
(45 & 46 Viet. c. 52, s. 17), or by oral evidence that they were made {B. v. 
Erdheim, [1896] 2 Q. B. 260). The proceedings of the Gourt of Bankruptcy, 
so far as material to the prosecution, are proved under secs. 132, 133, 136, 
14(5 of the Bankruptcy Act, 1883 (see Eussell on Crimes, 6th ed., vol. iii. 
p. 445 ; R. V. Lowe, 1883, 52 L. J. M. G. 122). 

Archbold, Gr. PI, 21st ed. ; Eussell on Grimes, 6th ed., 
vol. ii. p. 411 ; Williams on Bankruptcy, 6th ed. ; Eobson on Bankruptcy y 
7th ed., 6^0 ; Baldwin on Bankruptcy, 7th ed., 417.] 


of 


Demse . — See Will. 


U 


Marriage.-^^^Q Marriage. 

Parlia^rjfntary Votes — ^ to Fraudulent Gonveyances for the p^pose 
creating, see Faggot Vote. # 

; J^e<i5sFe.--^ee Paw ; Pledge. * - ^ 
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; ’Preferef^eat—SBe Featjduleot Conveyances, supra ; Baskeuptcy, vol. i. 
at p. 508 ; and Compasy, voL iii. at p. 219. 

Prospectus. — See Company, voL iii. at p. 185. 

Purpose — ^As to scope of within sec. 96 of 24 & 25 Viet. c. 96, see 
Lakcexy. 

Bcmovml of Property , — See Bankruptcy, vol. i. at p. 522, 

Ecprcsentatimi , — See Company, vol. iii. at pp. 185, 186. 

Settlement. — See Settlement. 

Transfer. — See Fok(;ed TPiANSFEU ; aiul Conreyances, supra. 


Free alongside. — if goods are to he delivered “free alongside a 
ship or wharf,” they are at the risk of the seller till a due delivery according 
to the contract has been made (Pcrcival Smith it Co. v. Lawes Chemical 
Manure 1880, W. N. 50). See ALONiiSiDE. 


Free-bench. — See Husband and Wife. 


Free Chapel.— See Tarish Chuhch. 

# 

Free Customs.— See With am. Likertibs anh Free Customs. 
Free Fishery. — See Fisheries. 


Free Freight.— See 


Freight. 


Free from Average. — in a slip for an ordinary marine jiolicy 
the words “on cotton on deck, /. p. av. collision, including jettison and 
washinir overboard,” mean that the underwriter is to be liable for any 
mrticuL average loss, unless the ship is stranded, sunk burnt (the ordmap 
memorandum cknse in a Lloyds’ policy), or in collision, but is to be 
Ikble for such loss if caused by jettison or washing overboard {Bntuh and 
a V. Sturge, 1897. 2 Com. Cas. 244). 

PYnense tO Ship.— This proiision in a charter- 
tvl^kes the charterer and not the shipowner liable for the loading and 

discharging of thfem^o andhe miist ao J 

the colitr^t, or if ^ e iot clused or contributed to by 

existing eirci^to<^s,^^a^ Shipping Co., 1878.4 Ch. D. 

Ap? c». 27/ A p«,viri<« ■«» 

VOL. v 
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cargo is to be brought to and taken from alongside at mer^nt’s Hsk 
and expense ” is equivalent to the above {Postleth'ioaite v. Fredwnd, 1880^ 
5 App. Cas. 699). See Cargo ; Demurrage. 

A custom in a particular port or trade for a shipowner to put timber 
which he has brought as a cargo into lighters brought alongside by the 
assignees, is not inconsistent with a provision in a charter-party that the 
cargo is to be taken from alongside at the merchant’s expense/’ and the 
shipowner is bound to comply with the custom (Aktieselkah Helm v. Ekman^ 
[1897] 2 Q. B. 83). o 


Free on Board.— See F. o. B. 


Free School is the common designation of a large class of 
old endowed schools. The tenn “ free school ” must be distinguished from 
“free grammar school ” (A. - 6^. v. Jackson, 1837, 2 Keen, 551), although 
there are cases where, upon the evidence, it may be held in the particular 
instance to mean “free grammar school.” The term “ Grammar School ” 
{q,v.) refers to the kind of instruction, viz. Greek or Latin; “free, school,” 
on the other hand, refers merely to the terms on which the insteruction, of 
whatever kind, is given v. Bishop) of Worcester, 1851, 9 Hare, 358). 

In the last-mentioned case it was laid down that in the case of a free 
school founded in the seventeenth century for “ instruction in good literature 
and learning,” tlie presumption is that instruction in Greek and Latin is 
intended, Lc, that “ free school ” means “ free grammar school.” For the 
general law, see Endowed Schools. 

[^Authority, — Tudor’s Charitable Trusts, 3rd ed.] • 


Freedom from Incumbrances.— The covenants for 
seisin, right to convey, quiet enjoyment, freedom from incumbrances and 
further assurance constitute in the order mentioned the ordinary covenants 
for title inserted in a conveyance. The covenant for freedom from incum- 
brances, following that for quiet enjoyment, is to the effect that such 
enjoyment shall be free and clear, and freely and clearly acquitted, 
exonerated, and discharged, or otherwise by the vendor, his heirs, executors, 
or administrators, w'ell and sufficiently, saved harmless and indemnified 
of, from, and against all and all manner of former and other gifts, grants, 
etc., estates, rights, titles, charges, and incumbrances whatsoever, had, made, 
done, executed, or willingly suffered by the vendor, or any person or persons 
lawfully or equitably claiming or to claim by, from, through, under, or in trust 
for him. The covenant begins “ and that free . . . and the word that is a 
pronoun referring to the quiet enjoyment warranted by the preceding 
covenant f so that what the vendor covenants is not that the estate granted is 
free from incumbrances, but that it shall be so enjoyed and possessed ; and 
there must be an actual interference with such enjoyment anjjl possession 
before the vendor can be sued for breach of his covenant. •• 

As to the words “ former and other . . . incumbrances,” the insertion 
of the word “ other ” is necessary if the purchaser is to Se fully protected. 
For where A. covenanted W save harmless from all former bargains, safes, etc., 
permitted or occasioned by any person except the interest and estate of X., 
and the estates thereafter to be granted by X. determinable afeX’s. death, 
and X. afterwards granted certain lands (parcel of the original grant) to be 
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for thifte lives, it vras held that the continuance of the grant after the 
^th of X. was not a “former” incumbrance, and therefore not a breach of the 
covenant, seeing that the incumbrance was made after the covenant {Lovdl 
V. LuUerdl^ Sav. 74 ; and see also Hamilton v. Rydear, 1 Leon. 92, 10 Co. 
Rep. 42 .a, bofli of which cases are set out fully in Platt on Covenants^ 
pp. 332, 333). 

But now express covenants of this kind are of rare occurrence, con- 
veyancers relying on the provisions of the Conveyancing Act, 1881 (44 & 
45 Viet. c#41). See Conveyancing Acts. 

In a conveyance for valuable consideration by a person who conveys, 
and is expressed to convey as “ beneficial owner/* there is deemed to be 
included, and by virtue of sec. 7 of the Act implied, a full covenant {inter 
alia) for freedom from incumbrances — other than those subject to which the 
conveyance is expressly made — by the person or liy each person who so 
conveys as far as regards the subject-matter or share of the subject- 
matter conveyed by him with the person or persons to whom the con- 
veyance is» made. And in a mortgage by a person who conveys as 
beneficial owner a similar covenant for freedom from incumbrances is 
likewise implied. But in conveyances by every person who conveys, 
and is ^pressed to convey as trustee or mortgagee or personal repre- 
sentative #r committee of a lunatic not so found by inquisition or under 
an order of the Court, although a covenant against incumbrances is 
also implied by virtue of the section, it is of a far more restricted nature 
than those already noticed; for the covenant is then to be deemed to 
extend only to each of these persons* own acts. Of course anyone, 
whether a beneficial owner or not, may, for the purpose of giving by 
implication this and the other covenants for title, be expressed to convey 
“as beneficial owner,’* and this is in practice often done. It should be 
noticed, too, in connection with the Lunacy Act, 1890 (53 & 54 Viet. c. 5), 
s. 124, that the Court may authorise the committee of a lunatic not 
only to convey property on the lunatic’s behalf, but also on tlie like behalf 
to enter into covenants for title by such committee being in the conveyance 
expressed to convey as beneficial owner (see In re Ray, [1896] 1 Ch. 468). 

Similarly where a person directs as “beneficial owner” that a third 
party shall convey, the person giving the direction is deemed to convey 
as “ beneficial owner ” witliin the section tlie subject-matter conveyed by 
his direction, and a covenant on his part to the like effect is* implied 
accordingly (see Conveyancing Act, 1881, s. 7,F (2)). A conveyance under 
this section includes a deed (but not a demise by way of lease at a rent or 
any other customary assurance) conferring the riglit to admittance to copyhold 
or customary land. The covenant for freedom from incumbrances implied 
by the section is therein set out at length, and may be referred to for the 
form of such covenants. A precedent will also be found in Wins. Beal 
Property, Appendix D. 

The covenant runs with the land, and as to the benefit of tht^ covenants 
implied by the Conveyancing Act, it is by subsec. (6) of sec. 7 enacted that 
it shall be incident to the estate and interest of the implied covenantee, and 
shall be eiffcrceable by every person in whom that estate or interest is for 
the whole or any part thereof from time to time vested. See generally as 
to the benefit of these covenants, David v. SoMn, [1893] 1 Ch. 523. 

BjT virtue also of certain other statutes, o^ which the Le^ids Clauses 
Consolidation Act, 1845, is the most important, a covenant {vnler alia) 
against inaumbrances by the promoters of an undertaking is implied by 
the use of the word grarU by the conveying party in the conveyance. As 
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to this and also the old law on the implied covenant for tkl# created^ by 
the use of that word, see Grant, and Hargrave and Butler’s note to Co, 
IMt, s. 384 a. * 

The expenses of paving a new street apportioned under sec. 77 of the 
Metropolis Management Act, 1862, are not a charge upon the prop^y in 
respect of which they are payable: they are but successive personal 
liabilities imposed on successive owners. Accordingly a vendor is not 
bound to discharge such expenses by virtue of the covenant against 
incumbrances implied by his conveying as “beneficial ownem*’ {Egg v. 
Blaney, 1888, 21 Q. B. D. 107). It would be otherwise were expenses, as, 
e.g,, under the PuWic Health Act, 1875 (38 & 39 Viet. c. 55), expressly 
made a charge upon the lands by statute {Bettesivorth and Richer's Contract, 
1888, 37 Ch. D. 535). 

In spite of the provisions of the Conveyancing Act already noticed for 
imjjlying a covenant for freedom from incumbrances, such circumstances 
may occur as to make it sometimes necessary to insert an express 
covenant, as, e.g,, where lands are situate abroad. « 


Freedom of a Borough.— Before the passing, of the 
Municipal Corporations Act, 1835, each borougli had its own peculiar 
customs and by-laws as to the admission of freemen. Such customs and 
by-laws were, however, controlled by the charter of the borough, to this 
extent, that any usage which was “ repugnant to ” or inconsistent with the 
|X)sitive provisions of the charter was void {R, v. Sahmy, 1829, 9 Bam. & 
Cress, at p. 435), even tliough it had prevailed for more than two hundred 
years (the case of Hclleston, 1776, 2 Doug. Elect. 3). Existing usages were 
respected when the Act of 1835 was passed. Every person who was then 
an admitted freeman remained a freeman, and retained ••all his former 
rights and privileges after that Act had passed (5 & 6 Will. iv. c. 76, s. 2). 
And now, every i)erBon who, if that Act had not passed, might have been 
admitted otherwise than by gift or purchase, and every person who for the 
time being is — 

(a) an inhabitant of the borough ; or 
(5) the wife, widow, son, or daughter of a freeman ; or 
(c) Jhe husband of a daughter, or of the widow, of a freeman ; or 
(d^) IS by deed bound an apprentice to a freeman, and has served as 
such apprentice for the whole time for which he was so bound, 
is entitled to be admitted a freeman, and when so admitted to vote at any 
parliamentary election of the borough (45 & 46 Viet. c. 50, s. 209), to be 
discharged or exempted from tolls and dues levied for tlie use of the borough 
(s. 208), and to acquire the same share and enjoy the same benefit of the 
hereditaments, common lands, and public stock of the borough, and of any 
property held for any charitable uses or trusts, in the same manner and to 
the samec extent as if neither the Municipal Corporations Act, 1835, nor 
that of 1882, had been passed. The town clerk keeps a list, which is 
called “ the freemen’s roll,” and when any person claims to bq admitted a 
freeman in respect of birth, servitude, or marriage, the maytd^^ examines 
into the claim ; if it is established, the claimant is admitted, and his name 
enrolled by the town clerk (ss. 203, 204). The freemeifts roll is open to 
public inspection, and th^ town clerk must deliver copies of it 1;o any 
person on payment of a realsonable price for each copy (s. 233 (6)). 

But no person now can be admitted a freeman by gift or by purchase 
(s. 202). To this rule there is, however, one exception. IJnder the 
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doiioi^ys Cr^edom of Boroi^bs Act, 1885 (48 & 49 Yict c. 29), the 
council of every borough may from time to time, by the authority of not 
^esa than two-thirds of their number present and voting at a meeting of 
the council, specially called for the purpose with notice of the object, admit 
to be hoporaryfreemen of the borough persons of distinction and any persons 
who have rendered eminent services to the borough ; provided that the 
admission of such persons to be freemen shall not confer on them the right 
of voting for the borough in parliamentary or other elections, or of sharing 
in the benefit of any hereditaments, common lands, or public stock belong- 
ing to the borough or its council, or of any property held in whole or in 
part for any charitable use or trust. 

For Freedom of the City of Loudon, see I,o\i)ox (City). 


Freedom of the See. — The sea outside the limit of territorial 
waters is free to all, and any restriction of its use or the capture of its 
produce iu;^sed by a State upon its citizens is binding upon them only. 
Thus the Hague Convention of 6th May 1882 for the regulation of high sea 
fishing in the North Sea is only binding as among the parties to it. Several 
other conventions sunilarly restricting the freedom of the sea have been 
entered qjto (see Behuing Sea Fisheries Case ; Cables, Submarine ; North 
Sea Convention; Territorial Waters. See also Pirate; Visit and 
Search). 

The last vestige of the old coutiwersy as to freedom of the sea and of 
claims to c-xclusive sovereignty over large areas of the ocean, or to distances 
from land beyond eflective control, was that recently raised by the United 
States to Behring Sea (see Behring Sea Fisheries Case). Hautefeuille gives 
an exhaustive examination of principles in his Histmredi'itoriyi'im,iri'ogri$et 
mrwiiom da J)roii Maritime Inlcrmtimial, 2nd ed., Paris, 1869, pp. 13 
tt aeq. 


Freehold.— See Estates; Estates ok Inheritance. As to what 
will pass under a devise of “ freeholds,” see Wills. 


Freehold Land Societies.— See Land Societies. * 


Freeman. — See London (City), Fow/um of ; Freedom ok Borough. 


Freemason. — The lodges of freemasons are referred to in the 
Unlawful Societies Act, 1799 (see Societies, Unlawful) (39 Geo. m. c. 79), 
as certain societies which have been long accustomed to be holden in this • 
kingdom, the meetings whereof have been in great measure directed to 
charitable piuposes. Such meetings are exempted from the operation of 
the Act ^S. 5), but they are to be registered (ss. 6, 7). They are also, if 
duly so registered, exempted from the operation of the “Act for more 
effectually preventing seditious meetings ’’ (57 Geo. iii. c. 19, s. 26). 


















